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Introduction

The Author

Of the three books Nikodim Milaš is remembered for, this is the one that made him a European name. His two volumes of commentary on the canons are the work of an incomparable reader of texts; this is the work of a systematist, and it is the reason that canonists in Saint Petersburg, Athens, Bucharest and Vienna knew who he was.

He was born at Šibenik in Dalmatia in 1845 and given the name Nikola. Dalmatia was then an Austrian crown land, and the Orthodox there were a minority whose church held its ground by argument and by statute; a boy who wanted theology had to seek it elsewhere. Milaš took the course of the Serbian Orthodox theological school at Sremski Karlovci, completing it in 1866, and went on to the Theological Academy at Kiev, where in 1871 he earned a master’s degree in canon law with a study of the Nomocanon of the Patriarch Photius. The choice of subject was decisive. A nomocanon is a book in which the canons of the Church and the laws of the empire are set out together, each conditioning the other, and the question of how those two bodies of law relate (where each has authority, what happens when they collide) is the question this treatise exists to answer.

He came back to Dalmatia and took up the chair of canon law at the Orthodox theological institute in Zadar, where he taught for the greater part of two decades and became rector. He was tonsured a monk in 1873, receiving the name Nikodim, ordained priest, and made archimandrite in 1880; from 1886 he spent something under two years reorganizing the seminary at Belgrade before returning to his chair. He worked in Greek, Latin, Slavonic, Russian, German and Italian, and the reach of the present book (which describes with equal confidence the law of the Ecumenical Patriarchate, of the Russian Synod, of the kingdoms of Greece, Serbia and Romania, and of the Habsburg dioceses) depends entirely on that.

On the tenth of July 1890 he was elected Bishop of Dalmatia and Istria; he was consecrated that September and governed the diocese for twenty-one years. The change of office changed the book. A professor writes about diocesan administration from the literature; a diocesan bishop writes about it from the desk. The second edition translated here was prepared by a man who had ordained the clergy, presided in the consistory, conducted the marriage cases, kept the accounts of church property and negotiated with a government that was not of his communion—and who could therefore write about all of it from experience.

At the end of 1911 he was pressed into resigning his see, after a financial scandal in the diocesan administration in which he had no part. He retired to Dubrovnik and worked on. He died there on the second of April 1915, and in 1930 his remains were brought to Šibenik, where he had been born. He left a bibliography of more than a hundred and eighty items, and the judgment of the discipline is that he founded canon-law scholarship among the Serbs and stood among the first Orthodox canonists of the nineteenth century anywhere. His own diocese glorified him locally in 2012; in May 2025 the Holy Assembly of Bishops of the Serbian Orthodox Church numbered him among the saints as a confessor, and he is commemorated on the fourth of October.

The Work: Occasion & Purpose

Orthodox Church Law first appeared in 1890, the year of Milaš’s consecration. The book translated here is the second edition, revised and considerably enlarged, published at Mostar in 1902 by the house of Pacher and Kisić. It is the mature version, and the one that travelled: the same firm brought out an authorized German translation of it in 1905, made by A. R. von Pessić while Milaš was living and named as its author, and it was through that German edition that the Orthodox law of the East became accessible to Western scholarship.

The need it met was one that the canonical commentaries could not. A collection of canons, however well annotated, is arranged by council and by century; it answers the question what does this rule say. It does not answer the question a bishop, a consistory clerk or a working priest actually has, which is: what is the law on the election of a bishop, on the endowment of a parish, on the impediments to marriage, on the trial of a cleric (taking everything together, ancient and modern, canonical and civil, and stating what governs the case now. That question requires a system, and building one for the Orthodox East was a formidable undertaking. The Latin West had possessed a codified body of canon law and a mature science built upon it for centuries. The Orthodox churches had the canons, the Byzantine imperial legislation, the nomocanons, the decisions of patriarchal synods, and, in the nineteenth century, an increasingly thick layer of modern state law) Austrian, Russian, Ottoman, Greek, Serbian, Romanian—under which each of those churches actually lived. No one had brought all of it into one coherent order.

That is what this book does, in two hundred and twenty-eight numbered sections. Milaš writes for the clergy of a church dispersed across four or five states and as many legal systems, and he never lets his reader forget which of those states he is in. Sections that begin with the practice of the fourth century end with the statute in force in the Austrian lands, the regulations of the Russian Holy Synod, or the constitution of the Church of Greece. The result is at once a work of historical scholarship and a working manual, and the join between the two is the book’s distinctive achievement.

Argument & Structure

The treatise is built in five parts, preceded by a short introduction.

The introduction (sections 1 to 9) defines the field: what the Church is when regarded as a subject of law, what church law is and how it stands within the general system of law, how the science of it is to be pursued, what auxiliary disciplines it requires, and what has been written on it. Section 9, a survey of the literature of Orthodox church law, is a bibliographical essay in itself.

Part One, the sources and collections (10 to 46), is the foundation on which everything after it rests, and it is the part in which Milaš the specialist is most on his own ground. He distinguishes the sources from which church law arises (Scripture, tradition, the legislation of the Church, custom, the civil laws, the writings of the canonists) and then works through the formal sources one by one: the canons, the decrees of the patriarchal synods, the opinions of the recognized canonists, the ecclesiastical-civil laws. He treats the interpretation of law and the ways a law ceases to bind. Then he surveys, church by church, the law actually in force in his own day: the Patriarchate of Constantinople, the Russian empire, the metropolitanate of Karlovci, the kingdom of Greece, Sibiu, the Bulgarian exarchate, Bukovina and Dalmatia, Serbia, Romania. And he closes with the collections themselves: the compilations bearing the apostles’ names, the purely canonical collections, the church-civil collections, the nomocanons, and then the Greek, Slavonic and Romanian canonical books and the printed editions of them all.

Part Two, the constitution of the Church (47 to 129), is the longest. It asks what the Church is composed of and how it is ordered. The opening sections treat the concept and foundation of the Church, its head, its properties, its unity, the relation of clergy and laity, and the nature, origin, permanence and branches of ecclesiastical authority. From there Milaš builds the hierarchy upward: the sacred and the administrative hierarchy, the conditions and qualities required of candidates for the priesthood, tonsure, ordination, the right to ordain and the effects of ordaining. Then the organs of authority: the Ecumenical Council, its convocation, membership and authority; the regional churches and their autonomy; the autocephalous churches ancient and modern; the metropolitan and patriarchal synods; metropolitans, patriarchs and their vicars. Then the bishop: how he was chosen in antiquity and how he is chosen now, his oath, his consecration and its effects, his rights and duties, his relations with his brother bishops, and the administration of a widowed see. Then the machinery of a diocese: consistories, diocesan assemblies, protopresbyters and priestly conferences. And finally the parish: the appointment of parish priests, their rights and duties, their assistants, deacons and church-servers, parish committees, and the clergy attached to the army.

Part Three, the administration of the Church (130 to 167), takes up the three functions that authority exists to exercise. The teaching office comes first: the preservation and spread of Christian doctrine, and the protection of the faithful from false teaching. Then the sanctifying office: the sacred acts of the Church, who may perform them, and the general rules governing them. Then the governing office, treated at length—general and particular church legislation, provincial councils, the legislative power of a bishop, the statutes of brotherhoods; then the judicial power, with the changing competence of the church courts, the courts themselves, judicial procedure ancient and modern, the classification of ecclesiastical offences, offences proper to the clergy, and the penalties, distinguished for laity and for clergy, together with the rules for imposing them. The part closes with a full treatment of church property: the Church’s right to own, the subject of that ownership, acquisition, privileges, administration, use, the founder’s right, and the support of bishops, of the parish clergy and of the infirm.

Part Four, the life of the Church (168 to 219), follows the Christian from entry into the Church to burial. Baptism and the reception of converts from other confessions come first, then the sacred rites, persons, places, things and times. The largest block in the part, and one of the most consulted in the book, is on marriage: its concept, its character as a sacrament, matrimonial jurisdiction, the conditions of a valid marriage, betrothal, the prenuptial examination, the banns, the permitted times, the wedding itself; then the impediments, absolute and conditional, with the degrees of kinship, affinity, spiritual kinship, half-affinity and adoption set out in full, the non-kinship impediments, their consequences and their dispensation; then the rights and duties of spouses, the relation of parents and children, the grounds and consequences of divorce, second and third marriages, and mixed marriages. There follows monasticism (its significance and origin, its regulation and forms, entry, tonsure and its consequences, the monastery and its internal order) then the church brotherhoods, and finally the last communion, the burial of the dead and prayer for them.

Part Five, the Church and the State (220 to 228), closes the book with the question it began from. Milaš treats the origin of both authorities, their mutual independence, the fundamental relation between them, the proper spheres of each, and the church-state arrangements actually obtaining in his own time; then the Church’s relation to other confessions, and the distinction between religious toleration and the toleration granted by a state. These nine sections are the shortest part of the treatise and, given the circumstances of the author’s life, the most keenly felt.

Theological & Spiritual Significance

A treatise on church law may look like the least theological of books. In fact the whole of Milaš’s argument stands on a theological claim, made in his opening pages and never abandoned: the Church is a divine institution which, because its members are human beings living in society, necessarily takes on a legal form, and the law it develops is the shape that spiritual body takes when it lives in history. Everything follows from that. Church law is not modelled on state law and does not derive its force from the state’s recognition; it arises from the Church’s own constitution, given by its Founder, and it exists for the end the Church exists for.

The most substantial theological work in the book is done in Part Two, where Milaš derives the whole hierarchical order from the equality of the apostles and the transmission of their authority to a college of successors rather than to individuals. The Orthodox account of primacy, of conciliarity, and of the autocephaly of local churches (several churches, fully equal, each governing itself, together constituting one Church) is worked out here at length and from the sources, and it is one of the fullest statements of that position available anywhere. The section on the head of the Church, and those on the authority of an Ecumenical Council and on the significance of concordant episcopal decisions taken without a council, engage directly the questions on which East and West have long differed. Milaš states his church’s position plainly and argues it from canons and history rather than from invective, and reports the Western canonists honestly enough that a reader who disagrees with him can still use his book.

The second thing the treatise gives the reader is a picture, unavailable elsewhere in such compass, of Orthodox church life as it actually stood at the turn of the twentieth century. The book was written in a world about to end. Within twenty years of its second edition the Russian synodal system had been swept away, the Ottoman and Habsburg empires had ceased to exist, and half the arrangements Milaš so carefully describes were gone. What survives is a precise account of how the ancient canons were being applied, adjusted and contested under half a dozen modern governments—and, alongside it, the underlying principles, which did not change when the governments did. Read now, the closing part on Church and State has an interest its author cannot have intended: it is the settled judgment of a bishop who spent his life defending the independence of a church inside a state that regarded it with suspicion, and who was in the end removed from his see by that state’s pressure.

Reception & Influence

This is the book on which Milaš’s international reputation rests. Within seven years of the first edition it was available in Russian, and the second edition was published in German in 1905 by his own publishing house in a translation he authorized; his writings also passed into Bulgarian, Romanian, Greek and Italian. For Serbian church law it has never been displaced as the classic systematic treatment, and for the wider Orthodox world it long served as the standard modern statement of the discipline—the book to which canonists of other churches turned for an account of the whole field. Its influence is visible in the shape of the Orthodox canon-law handbooks that followed it: the division of the material, the placing of the sources first, and the habit of carrying every question down to the law actually in force are all his.

The Text & This Edition

Milaš’s treatise has been read in Russian since 1897 and in German since 1905, and by Bulgarian, Romanian, Greek and Italian readers besides; this edition brings it into English, more than a century after his death. The translation is made from the Serbian second edition: Православно црквено право, “second corrected and enlarged edition,” Mostar, Pacher and Kisić, 1902.

The edition is English only and complete in itself; it is not laid out as a parallel or bilingual text. Milaš’s numbered sections are preserved as he numbered them, and his footnotes (a dense apparatus of Greek, Latin, German and Russian scholarship, and one of the most valuable things in the book) are carried over rather than pruned. Following the conventions of this series, the author is named as the Church receives him, with his title of sanctity recorded in its own field and not folded into his name, and those who have brought his words into English are credited as translators, never as authors.

Section 169 and a few shorter passages (in §§ 13–14, 145–146, 161–162, 168, 170, 173–174, 180 and 192–193) do not survive in the copy of the printed edition used here, and each break is marked where it falls.

Suggestions for Reading

This is a reference work, and it is best used as one. The numbered sections are short, self-contained and cross-referring, and almost any of them can be read on its own.

A reader who wants to understand what Milaš is doing should read the introduction, sections 1 to 9, straight through, they are compact and they set out the whole programme, and then jump to Part Five, sections 220 to 228, on the Church and the State. Those two short stretches, taken together, frame everything in between.

After that, follow your question. A reader interested in how the Orthodox churches are constituted should go to the sections on autocephaly, the councils and the patriarchs in Part Two; one interested in how a bishop is made, to the sections on election and consecration; one interested in the ordinary machinery of church life, to the diocesan and parish sections that close that part. The treatment of marriage in Part Four is the fullest thing of its kind in the book and is probably its most immediately useful stretch for the general reader, as the sections on ecclesiastical courts, offences and penalties in Part Three are for the historian. Those coming from the Western canonical tradition may find Part One the most instructive of all: the account of the sources (canons, imperial law, custom, patriarchal decisions, the nomocanons and the Slavonic and Greek canonical books) describes a body of law that developed on very different principles from the codified law of the West, and it explains a great deal about the Orthodox churches that is otherwise puzzling.

Finally, this treatise is the natural companion to Milaš’s two volumes of commentary on the canons. The commentary tells you what a given rule says and how it has been read; the treatise tells you where that rule sits in the whole structure and what governs the case now. Used together, they are what their author intended: a complete working library of Orthodox church law, by one hand.
§ 1. The Church and Its Task

The faith that God revealed to the first men had, in the course of ages, lost its original form and had turned into a multitude of the most varied national and state religions. At the appearance of Christianity every people had its own separate gods, its own separate worship, and instead of religion being a power that binds men to one another and to God,[1] in the world of that time the very diversity of religion divided men and estranged nations from one another. This division in religion necessarily affected the morals of the peoples as well, and instead of the former love among men, instead of the reverence in every man for the image of God and hence the recognition of equality among men, there arose that selfish morality of which humanity of that age presents so sorrowful a picture.[2] This unnatural condition, in which the world then found itself, was felt oppressively in every class of the social life of that time; everywhere it was felt that such a condition could not long endure, and there was felt a need for some new power that would regenerate mankind and turn it from the wayward path it had taken. And that regenerating power appeared when the “fullness of time” came, when, according to the eternal design of Providence, the social disorder of that time was to cease, and in place of selfish morality there was to appear a love that would gather all nations into one family, that they might labor together for the common good and strive together toward the end that is foreordained to them by nature and by God. Christianity was born, which, condemning the division of men that had been legitimized under the seal of religion, set forth the equality of all before God and eternal justice, and showed what the relation of men to God, to themselves, and to their neighbors ought to be, and proclaimed itself the faith of the whole world—a faith having within it the power to spread everywhere, to embrace the whole nature of man, and to satisfy all the true needs of the human spirit. This Christian faith God Himself declared to men, and He Himself established it as the kingdom of God on earth, as the Church of all mankind (Matt. 16:18; Mark 10:15). As such, this Church must be perfect, for it is God’s institution on earth.

The eternal law that had been prescribed by God for men in their mutual relations and in their relation to their final end—that law had been obscured by man’s will, and in the course of ages a deep chasm arose between that divine law and man’s will. To level and remove that chasm was beyond the power of any earthly force; there was needed for this a divine power that would direct man’s will and bring it to submit itself willingly to the eternal law. That divine power is the Christian Church, which accordingly has as its first and chief task to direct man’s will in accordance with the will of God; and God’s will is that men should honor their Creator, that mutual love should reign among them on earth, that they, as images of God, should equally esteem one another, that they should labor together for the common good, and that by their life on earth they should prepare themselves to attain the eternal good. This is the general and final task of the Christian Church. And this task of hers the Church began at once to carry out from the moment she entered the world, and she has carried it out through all the ages, showing her beneficent and regenerating influence upon human society and upon all its institutions.[3]


[1] On the significance of faith in this sense, see Macarius, Introduction to Orthodox Theology, § 11. St. Petersburg ed., 1871, pp. 24—25. The Latin word “religio” signifies the same thing, according to the teaching of the Western fathers of the church: Lactantius (Instit. div. IV, 28) and Augustine (Retract. I, 13. De vera relig. c. 41, 55).

[2] See I. Cheltsov, History of the Christian Church I, 1—30. St. P. ed., 1861. Ph. and S. Ternovskikh, The First Three Centuries of Christianity. Kiev, 1878, pp. 3—28. Ign. Döllinger, Paganisme et Judaisme, ou Introduction a l’histoire du Christianisme (trad. de l’allemand) Bruxelles, 1858. 4 vol. This whole work is important for the question under discussion; for the principal extracts see IV, 109, 276.

[3] In speaking of this, we cannot help citing the words of one learned Englishman on how the Christian church has influenced mankind: “She softened the horrors of war and the treatment of prisoners; she mitigated the administration of despotic governments; she abolished polygamy; she condemned the exposure of children and the killing of slaves; she condemned gladiatorial combats and the shames of pagan rites; if she could not abolish vices contrary to nature, she nevertheless publicly branded them together with those who practiced them; she contributed to the improvement of the laboring class—that is, of the great majority of the whole of society—by establishing one day in the week for rest; everywhere she appeared, countless institutions arose for the aid of the sick, the poor, and abandoned children.” Will. Paley, A view of the evidences of christianity. Edimb. 1875. p. 219. On the influence of Christianity on states in particular see Am. Thierry, Tableau de l’empire romain. Paris. 1872. p. 344—359 et al., on law—M. Troplong, De l’influence du christianisme sur le droit civil des Romains. Paris, 1868. p. 147. sq., and in general Chateaubriand, Le Génie du christianisme. Paris, 1864. 2 vol., and above all that chapter in which he discusses “what would become of human society today if Christianity had in no wise appeared in the world”, II, 262—280.

§ 2. The Church in the Sphere of Law

The Church is the kingdom of God on earth. So her own Founder, Jesus Christ, named the Church. But He also once used the word church (ἐκκλησία) during His earthly life, and that in a sense quite different from the first. Speaking of a brother who has sinned, Christ says that he should first be admonished alone, and if he will not listen, that he should then be admonished before witnesses, and if he will not listen even to them, He adds: “tell it unto the church; but if he neglect to hear the church also, let him be unto thee as a heathen man and a publican” (Matt. 18:15-17). Here the Church is already presented as a community of the faithful, set in opposition to unbelievers. Both these senses that Christ gives to the Church complement one another and show her general significance. It is upon this second passage from Holy Scripture that church law fixes its attention, and, recognizing the Church, on the basis of that first passage of Scripture (Matt. 16:18), as an institution of God on earth, and adopting besides other features by which she is distinguished, the law regards the Church as a community of people who believe in Jesus Christ, who are united among themselves in one common spiritual bond by the unity of the ecumenical confession, who through the mysteries receive sanctification by the grace of the Holy Spirit, and who, under the invisible headship of Christ, are spiritually governed unto salvation by those who have inherited the authority of the apostles.[1]

As a community of people on earth with its determined end, as a social organism, the Church must have her own precisely determined laws, according to which that organism develops and lives, and which establish the relations among the members of that organism. The basic laws were prescribed by Jesus Christ, and others were issued, on the basis of the same, by the Church herself by that authority which she received from Him. According to the relation of the Church, as a social organism, to the inner life of each individual member of that organism, and having regard to the very task of the Church in the world, her laws differ both from moral laws and from all earthly social laws alike.

Prescriptions that determine the outward activity of the members of any social organism whatsoever, and that establish the relations of those members among themselves and to the whole society, are called juridical laws, and, with reference to the Church, are called church-juridical, and as such are essentially different from moral laws both in subject-matter, and in scope, and in sanction. As to subject-matter, the juridical law, which is to regulate the necessary order in the given society, concerns only the outward acts, that is, those acts of man’s free will that manifest themselves outwardly, for only such acts can have consequences for the existing social order. The moral law, on the contrary, concerns also all the inward movements of the soul of man, his inclinations, his intentions; and since these inward inclinations and intentions of man, however evil in themselves, do not, so long as they do not show themselves in some outward act, yet violate the rights of others, they cannot be subject to the judgment of juridical law. As to scope, the whole activity of man—both his inward intentions and his outward acts—belongs to the domain of the moral law, for these outward acts are, in themselves, nothing other than the expression of what man has conceived within himself, nothing other than the realization of man’s intention, and accordingly the moral law subjects to its own judgment also man’s intention to perform an act. The juridical law cannot penetrate the intention of the given act, but judges only of what the man has done as a member of a given society, and accordingly, insofar as he has by that act injured the rights of others or offended against the general prescriptions of society, the juridical law judges him. As to sanction,[2] if the juridical law is to preserve and maintain the existing outward order in society in accordance with the established end, then it has the right and the duty not only to see that this order is upheld and that all men respect it, but it must also employ coercive force, so that everyone submits to that order and everyone is held responsible for a violation of that order. The moral law, on the contrary, stands before the tribunal of conscience, and its fulfillment is left to the free will of man, who will answer before God if he has violated that moral law.[3] Coercive force is the chief distinction between moral and juridical law, and it is the unconditional condition of every juridical law, and so also of church-juridical law. The difference lies only in the character of that coercive force in the Church and in the state. The Church, by her fundamental constitution, cannot employ physical force as the state can, but she likewise has authority to punish every member of the Church who does not submit to her prescriptions and who violates the order established in her—an order that has strictly juridical significance. Nor does this employment of coercive force in the Church stand in contradiction to the fundamental Christian dogma of free will. The Church compels no one by force to enter her communion; but once someone has entered and belongs to the Church, he must then submit to her laws, which rest upon the divine will, if he wishes to enjoy those benefits that the Church affords him. The coercive force of church-juridical prescriptions exists not for the sake of the Church herself, but for the attainment of the given end on the part of those who have, by their free will, entered the church community, and who may, by that same free will, withdraw from it. In keeping with her own character, the Church exercises coercive force by spiritual means, so that all her acts in this respect can never have a physically-coercive significance, since it is not possible to act upon the heart of man by physical coercion so that he should strive toward higher Christian ends, and since the Church is, above all, the kingdom of freedom.

With regard to the very task of the Church in the world, her laws differ from the laws of all earthly societies, and in particular from the laws of states. This difference rests upon the nature of the Church herself, on the one hand, and of all other earthly societies, and of the state in particular, on the other. According to the task that has been appointed to the Church by God, she has the character of necessity, whereas no state in the world has such a character; and as such, the Church has a wholly independent significance, whereas the state can have that significance only relatively. The Church is limited neither by time nor by place, nor is her existence conditioned by these or those local circumstances, but she can and must exist everywhere and at all times; states are in every respect conditioned by local circumstances, and their existence depends on those circumstances. The Church has a constitution appointed to her by God, and that constitution she must forever unconditionally preserve; states, on the contrary, have such constitutions as the national and local circumstances require, and they change their constitution according to the change of those circumstances. The Church has the task of making man happy on earth and of preparing him for blessed eternity; states, meanwhile, limit themselves only to securing earthly good for their members, without concerning themselves with his posthumous state. And according to such a significance and task of the Church, differing from the task and significance of states and earthly societies, the laws of the Church are also, in their essence, different from state and other social laws: the former are unchangeable, the latter changeable; the former rest upon the divine will, the latter upon the human; the source of the former is the eternal law, the source of the latter the temporal law; the former are appointed to prepare man to be happy both in the present and the future age, while the latter strive only to secure peace and good order in the present alone.

That peculiarity of the laws of the Church, as a social organism, compared with moral laws and with state laws, already determines by itself the position that the Church occupies in the sphere of law. The Church has her own peculiar constitution, disposes of her own peculiar means, and has her own peculiar end. Her constitution has been established by God, and by God has also been appointed to her the end that she is to accomplish on earth, as well as the means that she is to employ to attain that end. Accordingly her order is autonomous and wholly independent of every contingency of human will, but, as established by God, that order must be preserved in full strictness for all times. And that this may be preserved, there must first be precisely determined the relations between the members of the Church and the Church herself in her generality, and then the relations among the members of the Church themselves. For this purpose there has been established in the Church a corresponding authority which, corresponding to the inner essence of the Church herself, takes care that these relations be right, that they be preserved from the arbitrariness of individuals, and that good order be maintained in everything. Further, since the Church has as her task to spread throughout the whole world and to convert to Christianity all nations, and has not yet attained this—for there are millions of people who are outside the Church—therefore, with regard also to those who do not belong to her, but profess other various religions, she must stand in determined relations, conditioned by the character of her own universality. Lastly, spread through the various regions of the world, the Church must come into contact with those states within whose borders she is found, and from this again arise new relations between her authority and state authority, which cannot but be precisely established. All these various relations of the Church, which concern her external life, must be secured by precise juridical laws corresponding to her inner character. From the standpoint of these various relations of the Church, she enters into the sphere of law: first, as a social organism that has within herself her own juridical order, and then, as a social unit that stands in a determined position toward states and toward various religious societies.


[1] Archim. Ioann, Course of Church Law. St. P. 1851. I, 3.

[2] The word sanctio is derived from sanctum, sanctitas. In the Digest (lib. I. tit. VIII, 8) we read: “Sanctum est, quod ab injuria hominum defensum atque munitum est. Sanctum autem dictum est a sagminibus. Sunt autem sagmina quaedam herbae, quas legati populi romani ferre solent, ne quis eos violaret, sicuti legati Graecorum fuerunt ea, quae vocantur cerycia.” Cf. Basilicorum libri LX lib. XLVI. tit. III, 6. The sanction of a law means that securing of the force of the law which is guaranteed to it by the prescription of a penalty for the one who violates the law. Cf. G. F. Puchta, Cursus der Institutionen. Leipzig, 1856. I, 291. A sanction is ecclesiastical when the law in question is secured by penalties of an ecclesiastical, spiritual character. On religious sanction see A. Rosmini-Serbati, Filosofia del diritto. Intra 1865. I, 117.

[3] On the relation among these laws see Archim. Ioann. Op. cit. I, 8—9.

§ 3. Church Law

We have seen that the Church has her own precisely established constitution and her own separate laws, by which she maintains this constitution in force, in accordance with the end that has been appointed to her by God, and further, that she is autonomous and independent in her existence, nor can she, by her very significance, be conditioned by the circumstances of time and place. From this there follows of itself the necessity of the existence of church law.

Like every other law, church law is taken both subjectively and objectively. In the subjective sense it is the sum of the legal qualities that belong to the members of the Church, according to the position that they occupy in the Church as a social organism, or to the juridical persons that can exist within the Church. As one sees, we do not here make the Church herself, in her entirety, the subject of the law, but rather the given members of the Church, or the juridical persons that are recognized as such by lawful authority; and this we do because the Church in herself cannot be any juridical person, as that juridical person is defined by the philosophy of law, and because she is not any corporation that would have its origin in an agreement of several persons interested in some determined object.[1] In the objective sense, church law comprises all those legal prescriptions that determine the outward life of the Church as a social organism.[2]

Church law is also called canon law. In the Greek schools it is today generally so called—χανονικὸν δίκαιον. It is an old designation, taken from the word κανών, by which, at the beginning of the Church, both individual precepts and, taken all together, all precepts that concerned the faith and Christian life were denoted.[3] Later, when the legislative activity of the Church began to develop more widely, canons came to be called those written ordinances that church authority issued and that had to have force in the Church as positive and generally binding laws.[4] As such, canons were distinguished from received church custom (ἐκκλησιαστικὴ συνήθεια)[5] and from civil laws (πολιτικοὶ νόμοι).[6] Today it is customary to call canons those church laws that, for the Orthodox Church, are contained in the canonical collection concluded in the last quarter of the ninth century, and, for the Roman Catholic Church, those contained in the Corpus juris canonici. The name of canon law could accordingly be adopted if we were speaking exclusively on the basis of the canons, that is, on the basis of those church laws that were issued down to the ninth century in the East, or down to the conclusion of the Corpus juris canonici in the West. But since the law of the Church today is composed also of many other laws of later times, which have not entered into the canonical collections, and which were issued either by the Church herself, or, on behalf of the Church, by the state power, and which laws do not bear the name of canons, though they too have binding force in the Church, therefore, to denote that law which is valid today in the Church, the name of church law has been adopted. With regard to this, church law is broader in material than canon law, and the latter can be regarded as a part of the former—though, to be sure, a fundamental part, on which the former is entirely based.

According to the sources of law, the scope of validity, the time, and so forth, church law is divided into: 1) written (τὸ ἔγγραφον, jus scriptum), if the given laws were issued, confirmed, and set forth in writing by the competent legislative authority, and unwritten (τὸ ἄγραφον, jus non scriptum), if they were preserved by way of tradition and custom in the Church. The former is regarded as exact, strict (τὰ τῆς ἀκριβείας, jus strictum), and the latter as customary (τὰ τῆς συνηθείας, jus per consuetudinem). 2) Divine (θεῖον, divinum) or natural (φυσικόν, naturale), which arose together with the Church herself and rests upon the clearly expressed will of God, and positive (θετικόν, positivum) or ecclesiastical (ἐκκλησιαστικόν, ecclesiasticum), which rests upon the precisely established laws of the Church. 3) General (κοινόν, γενικόν, commune), which rests upon the general, fundamental laws issued for the whole Christian Church, and particular (τοπικόν, ἰδικόν, μερικόν, particulare), which comprises the laws issued for one or another local church according to particular circumstances.[7] 4) Old (ἀρχαῖον, vetus), comprising the laws issued in the time of the undivided Church, and newer (καινόν, novum), comprising the laws issued by the Church after that period. 5) Internal (ἐσωτερικόν, internum), comprising the laws that determine the internal legal relations of the Church, and external (ἐξωτερικόν, externum), comprising the laws that determine the relations of the Church as a whole to the state and to those who do not belong to the Church. It is further divided into administrative, judicial, penal, and so on.


[1] It is strange that some even among Roman Catholic canonists regard the church in its entirety to be a subject of law; for instance, Dr. Jos. A. Ginzel, Handbuch des neuesten in Oesterreich geltenden Kirchenrechtes (Wien, 1857), who plainly states this: “Dass die Kirche ein Rechts-Subjekt sey, legt sich aus ihrem Begriffe auf’s Unwidersprechlichste dar” (Bd. I S. 19). See the proper Roman Catholic view of this in Th. Pachmann, Lehrbuch des Kirchenrechtes. (Wien, 1863.) Bd. I S. 52—53.

[2] Archim. Ioann (l. c. I, 7) defines it thus: “Всѣ въ совокупности (законы богооткровенные и церковные каноны) составляютъ вообще—право церкви, опредѣляющее, како подобаетъ въ дому божіемъ жити, яже есть церковь Бога жива.”

[3] The word itself denotes a kind of straightening tool, which was used in hewing and smoothing stone or wood, and the fathers of the church, according to the words of M. Blastares, took it over to denote metaphorically, by that word, the church regulations. See Σύνταγμα κατὰ στοιχεῖον, Προθεωρία in the synodal edition Γ. Α. Ῥάλλη καὶ Μ. Πότλη, Σύνταγμα τῶν θείων καὶ ἱερῶν κανόνων. Ἐν Ἀθήναις, 1852—1859. Τόμος ἕκτος, σελ. 5—6. Cf. Joh. Casp. Suiceri, Thesaurus ecclesiasticus Amstelaed. 1682. Tom. II col. 37.

[4] By the term canon they also called what we now call church law (see canon 2 of the First Ecumenical Council); the epistles of bishops, in which various more important church matters were set forth, were likewise called canonical, and so too the letters which bishops issued to the clergy in question when the latter went to other eparchies. In Roman Catholic church law, just as in the Orthodox, every positive church law was called a canon: “Ecclesiastica constitutio canonis nomine censetur.” Gratianus ad D. III in princ. § 1.

[5] Can. 18. I. Ecumenical Council.

[6] Justinian’s Novel 137, in the preface: Civiles leges and sacri canones.

[7] A special privilege which a natural or juridical person may obtain in the church is called προνόμιον, privilegium. Balsamon also mentions personal canons (προσωπικὸς κανών, the commentary on canon 88 of the Council of Carthage in Ath. Synt. III, 518). But canons of this kind, according to the observation of the same Balsamon in his commentary on the epistle of the Third Ecumenical Council (Ath. Synt. II, 214), cannot have general significance, and therefore cannot be regarded as a basis of law.

§ 4. Church Law in the General System of Law

Since the Church is an autonomous institution, independent of anything earthly, her law too must be equally autonomous in the general system of law. Man’s activity develops outwardly either with regard to man’s own personality, or according to his position as a member of the state, and from this arise the corresponding legal relations of man, which comprise two separate spheres of law: private law (ἰδιωτικὸν δίκαιον, jus privatum) and public law (δημόσιον δίκαιον, jus publicum). But not all sides of man’s being are exhausted by these. By his nature man strives toward eternity, strives toward union with God.[1] Neither private law nor public law, nor any human law whatsoever, can satisfy this natural striving of his. Satisfaction of it he finds in fellowship with other people who are likewise moved by it, in community with all those who feel the need to rise up from the earthly to the heavenly and to unite themselves with God. A community with such ends has always existed in the world and always will exist, for such is the nature of man. In ancient times religion was identified with national and political interests, and all the various religions that then existed were either national or state religions, confined to one or another people, to one or another state. Accordingly, the law that concerned this or that religion could not be different from, or independent of, the very national or state law of that region where the given religion was professed. Jus sacrum among the ancient Romans was a part of jus publicum; and among the Jews too it was jus publicum. Christianity produced a radical transformation in this regard. It is bound to no particular people, still less to any particular state. The Christian faith is intended for all and for everyone without distinction of nationality and of state constitution, and as such it cannot in its basis be subordinated to any law that is conditioned by the national character of the given people, or by the political constitution of this or that state. Those who profess the Christian faith[2] are bound among themselves into one community which, according to the essence of Christianity, cannot be dependent on any national or state characteristic whatsoever, and must, as such, be autonomous. Since this is so, and it cannot be otherwise, so too the Christian Church, which represents that religious community on earth, cannot be in dependence either on national or on state characteristics, but must be autonomous, and must have her own peculiar law, church law.

Church law, as such, rests upon its own positive, self-originating sources, which proceed not from any earthly power, but from the power of Him who came down from heaven to found His kingdom on earth, to found the Church. “All power (πᾶσα ἐξουσία) is given unto me,” says Christ to His disciples, “in heaven and in earth. Go ye therefore, and teach all nations, baptizing them in the name of the Father, and of the Son, and of the Holy Ghost: teaching them to observe all things whatsoever I have commanded you: and, lo, I am with you always, even unto the end of the world” (Matt. 28:18-20). This power He handed over to His disciples, the apostles, who exercised it in His name. “Give me also this power (ἐξουσίαν ταύτην),” said Simon to the apostles, seeing that they themselves disposed of it (Acts 8:19). From the apostles this same power passed to the Church, and she has exercised it in all ages just as freely and independently as the Founder of the Church exercised it. By the force of this one, and no other, power, the constitution of the Church has been established according to that design which is prescribed in the Gospel; the necessary offices in her have been instituted, her administration ordered, the manner of life within her determined—in a word, there have been issued all those laws that concern the institution of the Church, and that comprise church law. This self-originating character of the sources of church law, and consequently of that law itself, is most plainly demonstrated to us by its history. From it we see that this same law existed and developed independently through the first three centuries of Christianity, when the state not only did not assist the Church, but did not even recognize the legal existence of the Church. When the state subsequently entered into union with the Church, church law not only lost nothing of its self-originating character, but, continuing to develop further on its already established foundations, it exerted its influence upon state and civil law, and helped to transform both the one and the other, as well as the whole social life of that world.[3]

From what has been set forth it is seen that just as there exist different legal relations in which man may find himself—either as a person in himself, or as a member of the state, or as a member of the Church—which legal relations are, in their particularity, essentially different among themselves, so too there must exist three separate spheres of these legal relations, and law itself must accordingly be divided into private law, public law, and church law; and thus the position of church law in the general system of law is just as autonomous as private law is autonomous in itself, and public law likewise.[4]


[1] In his classical work on state law J. C. Bluntschli expresses himself on this subject as follows: “Die Religion ist, wie nicht das Product des States, so auch in ihrem Wesen von dem State unabhängig. Die Religion erfüllt das Individuum mit göttlichem Geiste, und verbindet die unsterbliche Seele mit Gott. Sie ist daher überall kein Verhältniss des menschlichen Rechtes…” Allgemeines Statsrecht Stuttgart, 1876. II, 376.

[2] Differences of religious confession within the Christian church are here of secondary significance.

[3] See note 3 to § 1.

[4] The independence of canon law was disputed in the past by certain authors in the West, and this law was subordinated either to private law, or to public law, and especially to state law (Falk, Encyklopädie des Rechtes. Warnkönig, Jurist. Encyclopädie. Mohl, Encyklopädie der Staatswissenschaft). Among the most important, the correct view of this was set forth by F. C. Savigny in his work System des heutigen röm. Rechtes (8 Bde., Berlin 1840—49) and G. F. Puchta in his Cursus der Institutionen (3 Bde., Leipzig 1856—1857). The former presents his own conclusion on this as follows: “Daher ist uns das Kirchenrecht ein für sich bestehendes Rechtsgebiet, das weder dem öffentlichen, noch dem Privatrecht untergeordnet werden darf” Bd. I S. 28.; and Puchta even more clearly: “Wenn die Römer das jus sacrum nur als einen Theil des jus publicum betrachteten, so war diess der Beschaffenheit ihrer Religion vollkommen angemessen. Das Recht der christlichen Kirche dagegen tritt wesentlich als ein dritter Zweig des Rechts neben das Privatrecht und das öffentliche.” Bd. I. S. 75.

§ 5. The Science of Church Law

From the very position of the Church and the significance of her law there follows the necessity of setting forth that law in a manner that shows its organic unity and the fundamental idea that animates it. The most exact exposition of the legal prescriptions that compose this law, arranged by the importance of their sources or in chronological order of their issuance, the fullest interpretation of the same prescriptions in that order, the most diligent clarification of their meaning—all this, and other similar labors, would contribute, as indeed they have greatly contributed, to the understanding of those very prescriptions; but by this alone one would still not penetrate to the spirit of the law itself, would not grasp the whole harmony that reigns within it, and, what is chief, would not grasp the inner meaning and the guiding principle of the law itself. For this reason, and because of the exalted significance of the institution to which this law pertains, it is necessary to subject to scholarly labor the whole body of material that composes this law, and to set it forth in such a way that all that is in it be presented completely, clearly, and in such connection that the cause of everything be seen, and how everything proceeds from one fundamental principle, and how everything is directed toward one determined end. Such a systematic exposition of all that church law contains comprises the science of church law.

The positive character of the Church herself already determines by itself the positive character of the science of church law, which accordingly excludes every subjective speculation, which, besides being unreliable, is also unsuitable when precisely determined and established laws are to be set forth. In the second half of the eighteenth century there was an attempt in the West to apply a rationalist method to church law as well, so as, independently of the positive prescriptions of the Church, to set forth that law according to the laws of reason; human reason was put forward as judge over the church institutions with which church law deals.[1] How groundless this is in itself, and how it would in the end have had to overturn the whole legal edifice of the Church, and the Church herself, it is superfluous to say. This philosophical or natural church law, as its proponents called it, was refuted not only by Roman Catholic but also by Protestant canonists,[2] and today no serious writer any longer attempts such undertakings of composing such a law.

According to the concept of the science of church law, its task is also clear. It must show the origin and development of church law, and what constitutes its foundation, which is unchangeable; it must, by means of juridical logic and historical law, establish a criterion for judging to what extent something that exists in the church order can be changed according to local circumstances; it must provide a firm basis for the criticism of local church law, and in what relation it stands to the fundamental prescriptions of church life; and lastly it must teach how the Church is to be governed, in accordance with the very task of the Church herself.[3] This task, and such a task, the science of church law will be able to accomplish in the true sense only if it sets forth that which actually constitutes its content, as a legal science, and is autonomous both with regard to theological and with regard to other juridical sciences.

We have seen what the general task of the Church is (§1). If we consider that general task of the Church in particular, we must discern in it two sides which, though closely bound together and inseparable, nevertheless outwardly differ from one another. The one determines the position that man must maintain toward God, in order to become a partaker of that good which the Gospel reveals to him; the other determines the position that man, as a member of the Church, must maintain toward the Church as a whole and toward the other members of the Church. In the first relation the Church disposes of the means of grace, which reconcile man with God and lead him to the eternal good, and as such she is called in the Gospel “a kingdom that is not of this world”; in the other relation she presents herself to us as a community of people on earth with her established end, as a social organism that lives and develops according to its own determined laws. This latter constitutes the subject of the science of church law, whereas the former is the concern of the theological sciences. If, then, this science is to actually exhaust its subject and to show in fullness the organism of the Church as it is, if it is to be an autonomous science with its own determined end, to set forth systematically the legal relations within the Church, it must confine itself only to that which concerns those legal relations, excluding from its domain everything that does not directly belong to it. Church law, in its ultimate basis, concerns faith and morals, but it would be mistaken if it undertook to expound that faith and that morality together with the law of the Church, for there would then arise such a confusion that scarcely anyone would be able to find his way in it, and it would cease to be what by its nature it ought to be, would cease to be a legal science.

What the task of the science of church law is, we have said. According to that task, out of all the institutions that exist in the Church, the science of church law must distinguish those that have juridical significance from those that do not, and having done this, it must concern itself only with the former, leaving the others to other sciences. For example, among the seven mysteries counted by dogmatic theology there is also the anointing of the sick (τὸ εὐχέλαιον). It is of divine institution and beneficial for the salvation of men; but with it the science of church law nevertheless need not specially concern itself, since there exists no legal prescription for the reception of that mystery, and since the receiving or not receiving of it entails no legal consequences whatsoever in the Church. Likewise, in the case of those church institutions that have both a religious and a juridical significance, the science of church law must precisely distinguish the one from the other, leaving the religious side of the given institution to other sciences, and concerning itself only with its other, juridical side. For example, baptism, according to Christian teaching, frees man from original sin and reconciles him with God. This religious side of baptism is of secondary significance for the law, for what matters chiefly here for the law is that through baptism man acquires church legal capacity, and accordingly the law attends to whether the legal prescriptions regarding the reception of that mystery have been observed, and hence whether man has thereby actually become a full member of the Church with rights. If the science of church law does not strictly separate the juridical side of the given church institutions from their religious side, and does not turn its exclusive attention to that juridical side, leaving the religious side to the theological sciences, that science will never answer to its task, nor will it be an autonomous legal science.


[1] See, for example, Schmalz, Natürliches Kirchenrecht. Königsberg, 1795. Krug, Kirchenrecht nach den Grundsätzen der Vernunft. Leipzig, 1826.

[2] For example, among the Roman Catholics: G. Phillips, Du droit ecclésiastique dans ses principes généraux (trad. de l’allemand). Paris, 1855. I, 23.; Ferd. Walter, Lehrbuch des Kirchenrechts. XIV. Ausg. Bonn, 1871. S. 6; among the Protestants: Aem. L. Richter, Lehrbuch des kath. und evan. Kirchenrechts. VIII. Aufl. Leipzig, 1886. S. 11.; Wasserschleben, Kirchenrecht (Herzog’s Real-Encyklopädie. Stuttg. 1857. VII, 671).

[3] Cf. on the task of the science of canon law Archim. Ioann, the Course I, 9—11.

§ 6. The Manner of Setting Forth Church Law

The scholarly exposition of church law has been, and can be, varied, according to how one understands that law and to what end one strives. In the encyclopedias of law several methods of exposition are mentioned: the empirical, the historical, the philosophical, the historico-philosophical, and the historico-dogmatic. The first three, when one wishes to expound our science exclusively according to one of them, cannot by themselves satisfy that task of the science of church law which we have set forth (§5). With the empirical method one must confine oneself exclusively to the external side of the law and touch only upon the law as it exists, without entering into any inquiry into its origin and its fundamental guiding principle. The historical method is good in itself, but it must be joined with others in order to be of use to the science; otherwise, if one holds to it alone, one will not be able to grasp the inner force of the law itself, and instead of verifying it by the dogma of the law, one will have to judge it by historical necessity. The philosophical method is by itself one-sided, for by following it alone one cannot arrive at a true knowledge either of the origin and development of the law, or of its positive significance; and, what is chief, it can easily lead to subjectivism in judgment, and thus create some “philosophical” or “natural” church law (§5). The fourth, the historico-philosophical method, has more or less justified itself in practice, though with it one must proceed very cautiously with the philosophical element, so as to remain on firm ground and not betray the dogma of the law. To us the last of the mentioned methods seems the most reliable, namely the historico-dogmatic method, and the justification of this is seen from the task set forth above, which, in our understanding, the science of church law must satisfy.[1]

Given the practical character that must, above all, distinguish our science, and since we do not confine ourselves to one local church alone, but embrace all of them, and since each of these churches, besides the general canonical law that serves as its foundation, has also its own particular law, we shall therefore, after the general positive teaching on the individual church-legal institutions, dwell also on those church-legal prescriptions that, alongside the general law, are in force today in the individual local churches. These particular prescriptions do not concern the cardinal legal foundations, but for the greater part the administrative side of church life, and are for the most part similar among themselves, so that we shall not adduce them all in detail at every question; we shall do this only in the case of those questions in which these prescriptions show somewhat greater difference among themselves and where the peculiarity in the outward constitution of one or another local church is more strongly reflected.


[1] Cf. what Archim. Ioann, says about “методу, или образу изложенія церковнаго законовѣдѣнія”, the Course I, 26—36. R. Scherer follows this same method of ours, but calls it “juridical-dogmatic”. Handbuch des Kirchenrechts. Graz, 1886. I, 113. In general, on this question see Dr. F. J. Buss, Die Methodologie des Kirchenrechts. Freiburg in Breisg. 1842.

§ 7. Auxiliary Sciences to Church Law

The science of church law draws its content from its own sources, but according to its nature and subject it stands in connection with other particular sciences, which serve it as auxiliary sciences. To these belong certain theological, historical, and legal sciences.

1. Of the theological sciences[1] the following serve as auxiliary to church law: a) exegesis of the Old and New Testament;[2] b) dogmatics;[3] c) moral theology;[4] d) church history;[5] and e) pastoral theology.[6]

2. Historical sciences: a) archaeology;[7] b) diplomatics;[8] c) chronology;[9] and d) geography and statistics.[10]

3. Legal sciences. If the theological and historical sciences are of great assistance to the science of church law, certain legal sciences, with which it stands in close connection, help it even more, and cause the one who studies it to rightly grasp the significance of that law and to set it forth as an autonomous legal science. Without a thorough knowledge of the relevant legal sciences and a good juridical grounding, it will be possible to occupy oneself with church law only on its practical side, but never on its scholarly side. For this reason, in the first place stands a) the philosophy of law, which acquaints one with the highest principles of law;[11] b) Roman law, with which church law is inseparably bound. Already at the beginning of the Church, when the emperors were not yet Christian, the members of the Church, as Roman citizens, followed the corresponding imperial prescriptions in certain matters. When the Roman emperors subsequently accepted Christianity, Roman, or more precisely Greco-Roman, law gained even greater significance in the Church. In all those legal questions in which the Church did not yet have her own legal prescriptions, she followed the prescriptions of civil law, and on many questions of church life we find in that civil law a multitude of relevant ordinances. Let us open only the Theodosian Code, and there we find a whole book (XVI) that contains the laws: de fide catholica, de episcopis, ecclesiis et clericis, de monachis, de his qui de religione contendunt, de haereticis, ne sanctum baptisma iteretur, de apostatis, de judaeis, coelicolis et samaritanis, de paganis, sacrificiis et templis, de religione. Let us take the Code of Justinian (repetitae praelectionis) and we shall find the whole first thirteen titles of the first book to contain laws exclusively on subjects of the Christian faith and Church: de summa trinitate, de sacrosanctis ecclesiis, de episcopis et clericis et orphanotrophis etc., de episcopali audientia, de haereticis, ne sanctum baptisma iteretur, de apostatis, and so on and so forth. If we take the Novels (novellae constitutiones) of Justinian we shall find many that deal with the very same matters: the third—on the clergy of the church of Constantinople and other churches, the fifth—on monasteries, the sixth—on bishops, presbyters, and deacons, the seventh—on the administration of church property, and so on and so forth. This same thing we find also in the Novels of the emperors after Justinian: Justin, Tiberius, Heraclius, and so forth. And these laws of the state power for the most part entered the canonical collections, becoming, as they used to say, leges canonizatae—and not the lesser half of the Slavonic Kormchaya contains precisely those laws by which the Church was to be governed. These laws were authoritative in all those questions of church administration on which the church authority had not issued a precise law, as many examples from both earlier and later times attest to us. Besides this, church law itself was worked out by the given canonists according to Greco-Roman law. The Roman Institutes (institutiones) served as a model for canonists down to quite recent times. Commentators on the canons drew, in their works, even upon the Pandects (pandectarum seu digestorum libri) of Roman law; and the chief among the Eastern commentators on the canons, Balsamon, turns his attention exclusively, in his work, to the great compilation of Greco-Roman law issued under the name of the Basilica (Basilicorum libri LX). And after this, it seems to us, it is clear how important an auxiliary science Roman law must be for church law.[12] c) Jewish law is likewise of great importance for church law, since many prescriptions of the Mosaic legislation passed over also into the Christian Church, and since the Founder of the Church Himself tells us that He did not come to abolish the old law, but to fulfill it (Matt. 5:17).[13] d) Slavic law can serve as an auxiliary science, at least for church law among the Slavs, insofar as it can clarify certain particularities in the life of the Slavic Orthodox Church that, for instance, the Greek Church does not have.[14] Lastly, e) the law of the individual states in which the Orthodox Church exists.

Besides these sciences, it is absolutely necessary for the study and exposition of church law to have knowledge of languages, especially of medieval Greek.[15]


[1] The best encyclopedic work of Orthodox theology is Macarius, Introduction to Orthodox Theology. St. Petersburg, 1871. 4th edition

[2] Philaret, Notes on the Book of Genesis. St. Petersburg, 1835.—Commentaries on the Old Testament published by the St. Petersburg Theological Academy. St. Petersburg, 1879 ff. — Bl. Theophylact, archbishop of Bulgaria, Commentaries on the books of the New Testament in the Russian translation. Kazan, 1865 ff. — Bp. Michael, The Explanatory Gospel. 3 vols. Moscow, 1889—99. — The same, The Explanatory Apostle. 2 vols. Kiev, 1890—1897

[3] Macarius, Orthodox-Dogmatic Theology. 2 vols. St. Petersburg, 1856 to 1857. — Philaret of Moscow, Dogmatic Theology, compiled by A. Godorkov. Kazan, 1887. — Philaret of Chernigov, Orthodox Dogmatic Theology. 2 vols. St. Petersburg, 1882. 3rd edition — Archim. Silvester, An Attempt at Orthodox Dogmatic Theology (with a historical exposition of the dogmas), 5 vols. Kiev, 1884—91.

[4] Archpriest P. Solarsky, Orthodox Moral Theology. St. Petersburg, 1875. 2nd edition. — Archim. Gabriel, Moral Theology. Tver, 1891. 2nd edition. — M. Olesnitsky, History of Morality and Moral Doctrines. 2 vols. Kiev, 1882—86

[5] Iv. Cheltsov, History of the Christian Church. Vol. I. St. Petersburg, 1861. (unfinished) — F. and S. Ternovskie, The First Three Centuries of Christianity. Kiev, 1878. — The same, The Greek-Eastern Church in the Period of the Ecumenical Councils. Kiev, 1883. — W. Guettée, Histoire de l’église depuis la naissance de N. S. Jesus Christ jusq’à nos jours. Paris, 1889, 7 volumes — J. Neale, A history of the holy eastern Church. London, 1850. — J. Hasemann, Geschichte der griechischen Kirche, printed in vol. LXXXIV, Section I (pp. 1–290) of the Allgem. Encyklopädie, herausgegeben von J. S. Ersch u. J. F. Gruber. — Abbé Fleury, Histoire ecclesiastique. 6 tomes. Paris, 1856. — Dr. Aug. Neander, Allgemeine Geschichte der christlichen Religion u. Kirche. 9 vols. Gotha, 1863–65. IV. Auflage.—We have mentioned here only the principal works on church history that we had at hand. Let us mention one more very practical historical work, namely Archim. Arseny, A Chronicle of Church Events from the Birth of Christ to the Year 1879. St. Petersburg, 1880. New edition

[6] Archim. Kirill, Pastoral Theology. St. Petersburg, 1853. — S. Sollertinsky, The Pastorate of Christ the Savior. St. Petersburg, 1881. — V. Pevnitsky, The Principal Points in the Doctrine of the Pastoral Ministry. Kiev, 1892

[7] Bingham, The antiquities of the christian Church. 8 vol. London, 1838. — Binterim, Die vorzüglichsten Denkwürdigkeiten der christlichen Kirche. 7 Bde. in 16 Abtheil. Mainz, 1825–1833. — J. C. W. Augusti, Denkwürdigkeiten aus der christl. Archäologie. 12 Bde., Leipzig, 1817–1831, and from this same work an extract under the title: Handbuch der christlichen Archäologie. 3 Bde. Leipzig. 1836–37. — F. X. Kraus, Real-Encyklopädie der christl. Alterthümer. 2 Bde. Freiburg im Breisg. 1882–86.

[8] Ed. Brinkmeier, Glossarium diplomaticum. 2 Bde. Gotha, 1852 bis 1863. — Wattenbach, Anleitung zur griech. Paläographie. Leipzig, 1867. — The same, Anleitung zur latein. Paläographie. Leipzig, 1869.

[9] L’ art de vérifier les dates des faits historiques … par un religieux Benedectin. Paris, 1750, — Ed. Brinkmeier, Praktisches Handbuch der Chronologie, Leipzig, 1843.

[10] Wiggers, Kirchl. Statistik. 2 Bde. Hamburg und Gotha. 1842 bis 43. — J. E. Wiltsch, Handbuch der kirchl. Geographie und Statistik. 2 Bde. Berlin, 1846.

[11] Ahrens, Naturrecht oder Philosophie des Rechts und des Staats. 2 Bde. Wien, 1870. — A. Rosmini-Serbati, Filosofia del diritto. 2 vol. Intra, 1865. — P. Luigi Taparelli, Saggio teoretico di diritto naturale appoggiato sul fatto. 2 vol. Napoli, 1850.

[12] Jhering, Geist des römischen Rechts. 3 Thle. Leipzig, 1873—77. III. Aufl. — Savigny, Geschichte des röm. Rechts im Mittelalter. 7 Bde. Heidelberg, 1834—52. II. Aufl. — Zachariae, Historiae juris graeco-romani delineatio. Heidelberg, 1839. — Mortreuil, Histoire du droit byzantin ou du droit romain dans l’empire d’Orient. 3 vols. Paris, 1843—46. — Zachariae v. Lingenthal, Geschichte des griechisch-röm. Rechts. Berlin, 1877. II. Auflage. — Puchta, Cursus der Institutionen, herausgegeben von Rudorff. 3 Bde. Leipzig, 1856—57. — Savigny, System des heutigen römischen Rechts. 8 Bde. Berlin, 1840—49. — Mackeldey, Lehrbuch des heutigen römisch. Rechts. Wien, 1862. XIV. Auflage. — Arndts v. Arnesberg, Lehrbuch der Pandekten. Stuttgart, 1874. VIII. Aufl. (and published with many scholarly notes in the Italian translation by Serafini, Trattato delle pandette. 3 vol. Bologna, 1874—75. vols. I and II in the 2nd edition) — Heimbach, Griechisch-römisches Recht im Mittelalter und in der Neuzeit (Ersch u. Gruber, Allgem. Encyklopädie I. Sect. LXXXVI, 191—471. LXXXVII, 1—106). Cf. the article: “Le droit romain est-il un danger pour les sociétes chretiennes?” (Revue catholique des institutions et du droit. Grenoble. Juin, 1889. Nr. 12. pag. 481. sq.)

[13] Saalschütz, Mosaisches Recht. Berlin, 1853. II. Aufl. — Lopukhin, The Legislation of Moses. St. Petersburg, 1882. — Keil, Handbook of Biblical Archaeology. 2 parts. Kiev, 1871—74. translated from the German.

[14] Macieiowski, Slavische Rechtsgeschichte. 4 Bde. Stuttgart 1835 bis 1839. (aus dem polnischen von Buss und Nawrocki). — Florinsky, Monuments of the Legislative Activity of Dušan, Tsar of the Serbs and Greeks. Kiev, 1888. — Dr. N. Krstić, Considerations on Dušan’s Code (the Glasnik of the Serbian Learned Society, vols. VI and VII) — Nevolin, History of Russian Civil Laws. 3 volumes. St. Petersburg, 1857.

[15] Suiceri, Thesaurus ecclesiasticus e patribus graecis ordine alphabetico concinnatus. 2 vol. Amsteledami, 1862. — C. du Fresne dom. Du Cange, Glossarium ad scriptores mediae et infimae graecitatis. 2 tom. Breslau, 1891. new edition.

§ 8. The System of Church Law

One of the most difficult questions is in what order to set forth the whole material of church law, so that it satisfy the demands of scholarship in general, and answer to the task of the science of church law. It is enough to look only at the sharpness of the critique that one or another canonist-theoretician levels when passing judgment on the various systems of our science with which they disagree, and at the almost passionate manner in which they defend their own system, to see how difficult this question of system is. And this depends on the fact that there exists no single established system, but each one, according to his own insight and understanding, arranges the material as seems to him best to answer the task of the science itself. Only in more recent times, it seems, has one begun to arrive at some unity in this, at least in the basic division.

The earliest works on church law consisted in setting forth the legal prescriptions in chronological order, or grouped according to the importance of their sources, or according to the subjects of which they treat. Since in such works there was no inner organic unity, it is natural that they could not have scholarly significance either. The first sort of system appeared in the twelfth century in the West, when Bernard of Pavia produced his canonical collection, which he divided into five principal parts, which he designated by five particular terms: judge, court, clergy, marriage, and transgression.[1] In the first is set forth the teaching on the bearers of church authority, in the second on the judiciary, in the third on the rights and duties of the clergy, in the fourth on marriage, and in the fifth on church transgressions and punishments. Strictly speaking, this was no system at all, for no inner connection is to be seen in it, nor can it be explained how these various parts proceed one from another, nor what the leading idea there is. According to this system, nevertheless, church law was taught in the West for several centuries.

Alongside this system there arose in the West another, taken from Justinian’s Institutes, according to which church law began to be divided into three parts: persons, things, and actions.[2] In the first part was set forth the law of persons, particularly concerning the clergy; in the second, the objects of worship and the law of property; and in the third, civil and criminal procedure. Paulus Lancelottus, in the sixteenth century, in his treatise on church law, adopted this division.[3] It is in itself much better than the first, for the chief facts in church law are indeed those three subjects according to which this system is divided—only it is by itself difficult to carry through, and for this reason it is today entirely abandoned.

Our own century has taken a new path. It has condemned both those systems and has begun to put forward its own; the pity is only that it has not established a single system that could truly be authoritative for everyone, so that we should not have today that tiresome variety that the more recent works on church law show us; for we may freely say that today there are as many systems in the exposition of the science of church law as there are people who have expounded that science. This means, then, that the question of system is not yet settled, but is left to future times, and accordingly it depends on the given writer’s understanding of the subject according to which system he expounds that science.

We have studied, and, we may say, rather diligently, a considerable number of the better systematic works on church law of the more recent period,[4] and yet we have not been able to decide to follow exclusively one system, or at least we have not been able to adopt all the divisions that occur in those systems.

We have adopted such a system as seemed to us, according to our own understanding, the most natural and the most exhaustive; namely, we have taken before our eyes the whole organism of the Church, and have examined how that organism is constituted, how it is maintained, and what the life is that animates it. This survey has pointed us to three sides to which the science of church law must give its particular attention, namely: the constitution of the Church, the administration of the Church, and the life of the Church. And since the knowledge of that whole organism rests upon the positive laws that determine the constitution, the administration, and the life of the Church alike, it is necessary in the introductory part to speak of the sources from which those laws proceeded and of the collections in which those same sources are gathered. In the concluding part there must be set forth the relation in which the Church stands, as an autonomous juridical unit, to the state and to those who profess other religions. On this question, which the majority of Western canonists place at once at the beginning, in the introductory part, we find it fitting to speak at the end, because it reaches deeply into the legal life of the Church and can be fully grasped only once the organism of the Church is known in all its aspects. Accordingly we divide our science into five parts, namely: I. The sources of church law, and the collections in which these sources are contained; II. the constitution of the Church; III. the administration of the Church; IV. the life of the Church; and V. the relation of the Church to the state and to those who do not belong to the Church.


[1] “Judex, judicium, clerus, sponsalia, crimen”. Bernard (Bernardus, praepositus Papiensis, and afterwards bishop in Pavia) himself gave his own collection the title: Breviarium extravagantium. Cf. Bernardi Papiensis Summa decretorum edit. a Dr. Laspeyres. Ratisb. 1861.

[2] Περὶ πρόσωπα, περὶ πράγματα, περὶ ἀγωγάς. E. C. Ferrini, Institutionum graeca paraphrasis Theofilo Antecessori vulgo tributa. Berolini, 1884. Pars. I pag. 18. “Omne jus quo utimur, vel ad personas pertinet, vel ad res, vel ad actiones.” Institutionum D. Justiniani. lib. I. tit. II. 12

[3] Pauli Lancelotti Institutiones juris canonici. Perus. 1562. This work of Lancelot was regarded as authoritative in the West and went through many editions; it was also translated into other languages. On this system, too, the work of E. Joannović, “The Elements of Church Law”, was apparently drawn up, of which the first book speaks “on persons (de personis).” Novi Sad, 1841

[4] By way of example we cite only a few of the Western ones: Schulte, (System des allgemein. kathol. Kirchenrechts. Giessen, 1856), after an introductory part, divides all law into the public law of the Church (the hierarchy and the Church’s relation to legal subjects outside her) and private law, and in this second part sets forth first the private law of the Church (property law), then the private law in the Church (entrance into the Church, the rights and duties of the faithful, matrimonial law, loss of ecclesiastical legal capacity, the law of patronage, and church associations). Richter, (Lehrbuch des kathol. u. evangel. Kirchenrechts, bearbeitet von Dove u. Kahl. Leipzig, 1886. VIII. Aufl.) sets forth the science (after a brief introduction) in six books: 1) history of law, 2) general doctrines (sources, the foundations of the Church’s constitution, and the Church’s relation to the state and to other churches), 3) the organs of the juridical Church, 4) legislation, adjudication and administration, 5) church life and 6) church property. Walter (Lehrbuch des Kirchenrechts aller christlichen Confessionen, besorgt von Gerlach. Bonn, 1871. XIV. Auflage), after the usual introduction, divides the science into eight books: 1) general foundations, 2) sources, 3) the constitution of the Church, 4) church administration, 5) on the officials of the Church, 6) church property, 7) church life, 8) the Church’s influence on secular laws. Permaneder (Handbuch des kathol. Kirchenrechts mit besonderer Rücksicht auf Deutschland, besorgt von Silbernagl. Landshut. 1865. IV. Aufl.) has six parts: 1) the foundation of the Church and its relation to the state and the Protestant confessions, 2) sources of law, 3) the constitution of the Church, 4) legislation and adjudication, 5) the exercise of the teaching office and of the sacred ministry, and property law, 6) on the influence of the Church on society. Pachmann (Lehrbuch des Kirchenrechts mit Berücksichtigung der auf die kirchlichen Verhältnisse Bezug nehmenden österreichischen Gesetze und Verordnungen. 3 Bde, Wien, 1863—66. III. Auflage) sets forth in the introductory part first the general foundations of canon law, then the sources, and divides the whole science into two parts: 1) constitution (ecclesiastical authority, ecclesiastical offices), 2) administration (spiritual affairs, property law, legislation and adjudication, and the Church’s relation to the state and to other faiths) Aichner (Compendium juris ecclesiastici ad usum cleri, ac praesertim per imperium austriacum in cura animarum laborantis. Brixinae, 1870. Ed. III.) sets forth in the introduction the general concepts, and then divides the whole science into two parts: general and special, and in the first: 1) sources of law and 2) general principles of canon law; in the second: 1) the constitution of the Church and 2) church administration (the teaching power, the power of sanctifying and the power of governing). Vering (Lehrbuch des katholischen, orientalischen und protestantischen Kirchenrechts. Freiburg, 1881. II. Aufl.) sets forth, after an introduction, the science in five books: 1) sources, 2) constitution, 3) adjudication, 4) property law and 5) the rights of individuals. Scherer (Handbuch des Kirchenrechtes. Graz, 1886. only vol. I is known to us) sets forth in the introduction the general concepts of law, and then divides the whole science into four books: 1) general foundations, 2) sources, 3) constitution and 4) administration (the first three rubrics are contained in this first volume, the one we have). We omit any further account of such treatments, which are now at hand, for already from this the more-than-sufficient confirmation of what we said in the text is evident. Such is the case in the West; and in the treatises on canon law of Orthodox writers we find exactly the same distinction in the systems.

§ 9. The Literature of Orthodox Church Law

To this day there does not yet exist, in any language, a single book in which the law now in force in the Orthodox Church has been fully set forth. There exist several books, but all are incomplete, either because they were never finished, or because they deal with the law of only one local church. On this basis we must say that the science of Orthodox church law is today still unworked out and is found only in its beginnings. But if we say this of complete systems of Orthodox church law—for so we must say, since that is the fact—we cannot say the same of the particular parts of that law, for many of those particular parts have today been very competently worked out, and whoever now wishes to set forth the complete science of that law need not spend much labor on those parts, but may take them as already finished and incorporate them into his own system. Here belong, in the first place, the works of the Russian canonists, published either as separate books or printed in various academic periodical publications, such as those of the late Archimandrite John (afterwards Bishop of Smolensk), who may be called the father of the new science of Orthodox church law, the works of the late professor of Moscow University Alexis S. Pavlov, and of certain others. Particular parts of our science have also been worked out in the West, and we have several canonical works that are grounded in the primary sources and so objective that they may be reckoned as a valuable contribution to the system of Orthodox church law; such are the works of the well-known Byzantinist Zachariä von Lingenthal, and further of the former professor at the University of Vienna Dr. Josef Zhishman, and certain others.

Leaving aside the whole multitude of articles and canonical treatises that have been printed in various academic journals, we shall here list in order what has appeared in separate editions on Orthodox church law, or that concerns this law, and that is known to us.

I. Works on the history of law, its sources, discipline, etc.:

F. A. Biener, De collectionibus canonum ecclesiae graecae. Berol. 1827.—F. A. Biener, Das kanonische Recht der griechischen Kirche. Dresden, 1853.—F. A. Biener, Geschichte der Novellen Justinian’s. Berlin, 1824.—C. E. Zachariae, Historiae juris graeco-romani delineatio. Cum appendice ineditorum. Heidelbergae, 1839.—E. Zachariae von Lingenthal, Die griechischen Nomokanones. St.-Petersb. 1877.—E. Zachariae von Lingenthal, Die Handbücher des geistlichen Rechts aus den Zeiten des untergehenden byzantinischen Reiches und der türkischen Herrschaft. St.-Petersb. 1881.—E. Zachariae von Lingenthal, Ueber den Verfasser und die Quellen des (Pseudo-Photinianischen) Nomocanon in XIV Titeln. St.-Petersb. 1885.—E. Zachariae von Lingenthal, Geschichte des griechisch-römischen Rechts. II. Aufl. Berlin, 1877.—J. S. Drey, Neue Untersuchungen über die Constitutionen und Kanones der Apostel. Tübingen, 1832.—P. de Marca, Dissertatio de veteribus collectionibus canonum (Andr. Gallandi, De vetustis canonum collectionibus dissertationum sylloge. Venet. 1778).—Petr. et. Hieron. Ballerini, De antiquis tum editis, tum ineditis collectionibus et collectoribus canonum (Ibid.)—Z. Bern. van Espen, De antiquis canonum codicibus (Comment. in canones. Colon. Agripp. 1775).—J. Krabbe, De codice canonum, qui apostolorum nomine circumferuntur. Gott. 1829.—J. B. Pitra, Des canons et des collections canoniques de l’église grecque. Paris, 1858.—J. A. B. Mortreuil, Histoire du droit byzantin. 3. vols. Paris, 1843—46.—C. W. E. Heimbach, Griechisch-römisches Recht (Ersch u. Gruber, Allgem. Encyklopädie der Wissenschaften und Künste. I. Sect., Bd. 86. und 87.).—J. W. Bickell, Geschichte des Kirchenrechts. I. Band. Giessen, 1843.—F. Maassen, Geschichte der Quellen und der Litteratur des canon. Rechts. I. Band. Gratz, 1870.—L. F. Spittler, Geschichte des kanonischen Rechts bis auf die Zeiten des falschen Isidorus. Halle, 1778.—J. Doujat, Praenotionum canonicarum libri quinque, quibus sacri juris atque universi studii ecclesiastici principia et adminicula enucleantur. Venet. 1717.—C. J. Hefele, Conciliengeschichte. II. Aufl. Freiburg im Breisg. 1873—87. 8 Bde.—L. Ellies du Pin, De antiqua ecclesiae disciplina dissertationes historicae. Colon. Agripp. 1691.—P. de Marca, De concordia sacerdotii et imperii. Paris, 1704.—L. Thomassin, Vetus et nova ecclesiae disciplina circa beneficia et beneficiarios. 9 vol. Magont. 1787.—J. Krabbe, Ueber den Ursprung und Inhalt der ap. Constitutionen. Hamburg, 1829.—Dr. H. Achelis, Die ältesten Quellen des orientalischen Kirchenrechts. Leipzig, 1891.—Prof. Malnory, La collection canonique des Statuta ecclesiae antiqua. Paris, 1891.—Fr. X. Funk, Die Apostol. Constitutionen. Roffenburg, 1891.—Fr. X. Funk, Das achte Buch der apostol. Constitutionen und die verwandten Schriften. Tübingen, 1893.—Fr. Lauchert, Die Kanones der wichtigsten altkirchlichen Concilien nebst den apost. Kanones Leipzig, 1896.—Dr. Tsch. Mitrovits, Die Kormtschaja kniga. Wien, 1898.—K. A. Nevolin, On Collections and the Scholarly Treatment of Church Laws in Greece and Russia (Complete Collection of Works. Vol. VI. St. Petersburg, 1859).—B. Rosenkampf, A Survey of the Kormchaia Book. St. Petersburg, 1839.—A. Pavlov, The Nomocanon in the Great Trebnik. Moscow, 1897. New edition.—Al. A. Tyazhelov, The Laws of the Greek Emperors in Their Relation to the Church after Justinian. Moscow, 1876—77.—N. Zaozersky, A Historical Survey of the Sources of the Law of the Orthodox Church. Moscow, 1891.—N. Zaozersky, The Law of the Orthodox Church as the Subject of a Special Juridical Science. Moscow, 1888.—N. Ilyinsky, The Syntagma of Matthew Blastares. Moscow, 1892.—V. Narbekov, The Nomocanon of Patriarch Photius. A Historico-Canonical Study. Kazan, 1899.—M. Krasnozhen, The Commentators of the Canon Law of the Eastern Church. Moscow, 1892.—N. Dučić, The Kormchaia of Morača. Belgrade, 1877.—Μ. Πότλης, Εἰσαγωγικὸν μάθημα εἰς τὸ ἐκκλησιαστικὸν δίκαιον τῆς ἀνατολικῆς ὀρθοδόξου ἐκκλησίας. Ἐν Ἀθήναις, 1859.—Const. Popovicii jun., Fôntânele si Codicii dreptului bisericescu ortodoxu. Cernauti, 1886.—N. Milaš, On the Canonical Collections of the Orthodox Church. Novi Sad, 1886.—N. Milaš, The Kormchaia of Sava. Zadar, 1884.—N. Milaš, Codex canonum ecclesiae africanae. Zadar, 1881.

II. Systematic works:

Evgeny Ioannovich, The Rudiments of the Church Law of the Ancient Eastern Church according to the Kormchaia Book. Book I. Novi Sad, 1841. Book II. 1847. (Principia juris ecclesiastici veteris orthodoxae orientalis ecclesiae secundum comune Directorium.)[1] — Archim. Ioann, An Essay on a Course of Church Jurisprudence. Vol. I. Two parts. St. Petersburg, 1851.[2] — Prot. Skvortsov, Notes on Church Jurisprudence. 2nd ed. Kiev, 1857.[3] — N. K. Sokolov, From Lectures on Church Law. Two parts. Moscow, 1875.[4] — A. Albov, A Short Course of Lectures on Church Law. St. Petersburg, 1882.[5] — M. I. Bogoslovsky, A Course of General Church Law. Lessons Given to the Pupils of the Imperial School of Jurisprudence. Moscow, 1885.[6] — P. Lashkarev, Church Law in Its Foundations, Forms, and Sources. Kiev, 1886.[7] — I. S. Berdnikov, A Short Course of the Church Law of the Orthodox Greco-Russian Church. Kazan, 1888. and Supplement to the Course. Kazan, 1889.[8] — N. S. Suvorov, A Course of Church Law. Yaroslavl, 1889—90. 2 vols.[9] — M. Ostroumov, An Outline of Orthodox Church Law. Kharkov, 1893. Vol. I. Introduction.[10] — V. G. Pevtsov, Church Law. St. Petersburg, 1892.[11] — Andr. von Schaguna, Compendium des kanonischen Rechtes der einen, heiligen, allgemeinen und apostolischen Kirche. Aus dem Romanischen übersetzt von Dr. Alois Sentz. Hermannstadt, 1868.[12] (Russian translation: A Brief Exposition of Canon Law. St. Petersburg, 1872. Serbian translation with some changes in the Belgrade clerical journal “Pravoslavlje” for 1871 and 1872.)—Dr. D. G. Borojanu, Dreptul bisericesc. Jasi, 1899 2 vols. The author has in view exclusively the church in the Kingdom of Romania.[13] — Vasile Pocitan, Compendiu de drept bisericesc al bisericei orthodoxe, comparativ cu bisericile latina, protestanta etc., si cu referinte speciale la legile si regulamentele bisericei orthodoxe autocefale Române. Bucuresti, 1892.[14] — N. Ružičić, The Nomocanon of the Serbian Church. Book I. Theory of Canon Law. Belgrade, 1882.[15] — Ι. Παππαλουκᾶ Εὐταξίου Τοῦ κανονικοῦ δικαίου τῆς ὀρθοδόξου ἀνατολικῆς ἐκκλησίας τὰ περὶ ἱερατικῆς ἐξουσίας. Τεῦχ. Ι. Ἐν Ἀθήναις, 1872.[16] — Ἀπ. Χριστόδουλος, Δοκίμιον ἐκκλησιαστικοῦ δικαίου. Ἐν Κωνσταντινουπόλει, 1896.[17] — Μελ. Σακελλαρόπουλος, Ἐκκλησιαστικὸν δίκαιον τῆς ἀνατολικῆς ὀρθοδόξου ἐκκλησίας. Ἐν Ἀθήναις, 1898.[18]

Of Western writers four are known to us, three of whom, in their systems of law, treat also of Orthodox church law under the corresponding headings, and one of whom, in a separate book, shows the constitution and the present state of the churches in the East:

Ferd. Walter, Lehrbuch des Kirchenrechts aller christlichen Confessionen. XIV. Ausgabe besorgt vom Herm. Gerlach. Bonn, 1871.—Dr. Fried. H. Vehring, Lehrbuch des katholischen, orientalischen und protestantischen Kirchenrechts. II. Auflage. Freib. im Breisg. 1881.—Fr. Kunstmann, Grundzüge eines vergleichenden Kirchenrechtes der christlichen Confessionen. München, 1867.—Dr. Isidor Silbernagl, Verfassung und gegenwärtiger Bestand sämmtlicher Kirchen des Orients. Eine canonistisch-statistische Abhandlung. Landshut, 1865.

III. Works that concern the law of particular local churches:

Th. Kurganov, The Organization of Administration in the Church of the Kingdom of Greece. Kazan, 1871.—A. Pavlov, The Original Slavo-Russian Nomocanon. Kazan, 1869.—A. Pavlov, “The Books of Law”. St. Petersburg, 1885.—P. Zagorovsky, On Divorce in Russian Law. Kharkov, 1884.—A. D. Sposobin, On Divorce in Russia. Moscow, 1881.—N. Kalachov, On the Significance of the Kormchaia in the System of Ancient Russian Law. Moscow, 1850.—Theophan Živković, The Serbian National Church on Its Canonical-Historical Foundation. Timișoara, 1868.—Ev. Ioannovich, On the Church Courts of the Holy Eastern Conciliar and Apostolic Church in the Austrian Dominions. Karlstadt, 1844.—(Jos. Jireček) Actenmässige Darstellung der Verhältnisse der griechisch n. u. Hierarchie in Oesterreich. Wien, 1861.—J. Helfert, Die Rechte und Verfassung der Akatholiken in Oesterreich. Wien, 1827.—Dr. Radoslav von Radić, Die Verfassung der orthodox-katholischen Kirche bei den Serben in Oesterreich-Ungarn. I. Theil Das oberste Kirchenregiment. Werschetz, 1877.—Iv. Malyshevsky, On Parish Church Trusteeships in Russia. Kiev, 1878.—Iv. Palmov, The Bulgarian Exarchate Church. St. Petersburg, 1896.—Iv. Palmov, The Church Organization of the Orthodox Romanians in Austria-Hungary. St. Petersburg, 1898.—T. Barsov, The Synod in Its Past. St. Petersburg, 1896.—Vlad. Girgas, The Rights of Christians in the East under Muslim Law. St. Petersburg, 1865.—N. Suvorov, Traces of Western Catholic Law in the Monuments of Ancient Russian Law. Yaroslavl, 1888.—N. Milasch, Das Synodal-Statut der gr.-or. Metropolie der Bukowina und Dalmatien vom 24. August 1884. Mit Erläuterungen. Mainz, 1885

IV. Works on particular sections of church law:
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Sources and collections of church law.

A. Sources of church law.


[1] I have only the first book, “on persons (de personis)”, and as for the second book, I am told that all copies of it burned during the Hungarian revolt of 1848. After the introduction, in Part I of this Book I there is a discussion “of sacred persons (de personis sacris)”, and in Part II “of various other persons (de diversis aliis personis)”.

[2] In this first volume that has appeared there stands first a general introduction to the science of church law, and then, in three divisions: 1) on the origin and the various kinds of ecclesiastical canons, 2) an exposition of the fundamental canonical rules of the church, and 3) a survey of the supplementary articles in the ancient church canon.

[3] The plan of this book is as follows: Introduction; Division I, on the authority and government of the church in general; Division II, on ecclesiastical administration; III, on ecclesiastical ranks and offices; IV, on the material means of the church; V, on the teaching of the church; VI, on divine worship and the sacred rites; VII, on the ecclesiastical courts and discipline; VIII, on the actions of the Orthodox church in relation to those of other faiths. Appendix: A Table of the Degrees and Kinds of Kinship, with an Explanation of It.

[4] It contains, in the introduction, first the general concepts of the church and of church law, and then of the sources. The system then begins, and under the general heading “Internal Church Law” it starts to set forth the teaching on the structure of the church, namely the first chapter, “on the composition of the ecclesiastical community”, and beyond that nothing further has been published (or at least it is unknown to me)

[5] This is a slight and incomplete work. The plan is as follows: in the introduction he discusses the church and church law and the sources; then in the system, as Part I, the “General” part, he sets forth the teaching on the relation between the church and the state; Part II, under the title “Internal Church Law”, presents the structure of the church; Part III—the ecclesiastical-legal life of the individual faithful, and here only marriage is discussed; Part IV—the property law of the church.

[6] It contains: a brief introduction, and then Part I, “The Ecclesiastical Establishment”, and Part II, “The Statute of Ecclesiastical Good Order”.

[7] After a brief introduction, this book is divided into three chapters: I. the foundations of church law in general, II. the origin of church law and its forms, and III. the monuments of ecclesiastical legislation.

[8] This work is arranged according to the program for examinations in the Russian juridical commission, namely: 1) general concepts, 2) sources, 3) the position of the church in the state, 4) the structure of the Orthodox church, 5) ecclesiastical administrative authority, and 6) ecclesiastical property law.

[9] Contents: Introduction. Part I. A historical sketch of the development of ecclesiastical polity. II. A historical sketch of the development of the sources of church law. III. A dogmatic exposition of ecclesiastical polity. IV. Church administration. V. The external relations of the Church.—This book cannot be called Orthodox church law; it is rather a mixture of Roman Catholic church law (and indeed curialist church law) and Protestant church law, with merely the outward coloring of Orthodox church law.

[10] Contents: Section I. On church law in general; and II. On the monuments of church law as a source of the science of church law.

[11] I am not acquainted with this book, of which I have seen only the title in print

[12] The plan is as follows: Introduction; Part I, internal canon law; Part II, external canon law; and Part III, church legislation, administration, and courts

[13] In the first volume are the canons of the Orthodox Church with commentaries, something resembling Blastares’ alphabetical syntagma, with the addition of Chrysostom’s treatise On the Priesthood. The second volume is systematic, and its plan is this: Introducere, Despre biserica, Jerarhia bisericéscă, Oficii bisericesci: clerul superior si clerul inferior, Despre Sinóde, Administratia si judecata bisericéscă, Biserica si Statul, Cultul, Sarbatorile, Misteriile, Alte lucrari cu caracter religios, Monahismul, Dreptul bisericei d’ avea averi si proprietati. The appendix contains a brief survey of present-day church law in the Greek, Russian, Serbian, and Bulgarian churches, and in the Serbian and Bukovinian metropolitanates

[14] I do not possess this book; but according to a friendly communication received, it was compiled from the lectures on church law of Professor Constantine Popović at the University of Czernowitz.

[15] The plan: Introduction; Part I, internal church law, and Part II, external church law

[16] After a brief introduction, there is set forth as the first part a short teaching on the sacred power, and then as the second part the teaching on ordination—and there is nothing more in this book. Whether a sequel to this book has appeared is not known to me

[17] Contents: Introduction. Ch. I. The sources. II. The aim of the Church. III. The clergy. IV. Church administration. V. Church discipline. VI. Sacred rites. VII. Church property.

[18] Contents: Introduction. Part I. The sacred power. II. Administrative power. III. Judicial power; and IV. Sacred rites.—From November of the year 1899 the lectures on church law given at the University of Moscow by the late Prof. A. S. Pavlov have been appearing in “Theological Herald”.

§ 10. General Survey

The source of law is called that organ which gives visible form to law, and from which the provisions of law proceed and derive their force.[1] According to the unity that must exist in every legal community, there can be only one source of law that holds as the primary source, and from which the other sources then proceed, or may proceed. In the Christian Church that primary source of her law is the will of the Founder of the Church. From this first source the other sources derive their existence, and these are: church legislation and church custom. But since church law in the objective sense is composed not only of those laws which the Church herself has issued, but also of those which the state authority has issued and which the Church has received and recognized—insofar as they concern the external security of the Church and the establishment of proper relations between her and the state—these civil laws too are regarded as a source of church law, and the science [of church law] must pause over them and study their significance for church law.

All the sources of church law are divided into a) fundamental, or canonical, b) historical, and c) practical. To the first belong first of all Holy Scripture and Tradition, then the canons that have been received by the whole Church, and finally certain church statutes which concern either the whole Church or particular institutions within the Church; to the historical belong the legal enactments of the Church that have not entered the fundamental canonical collection, the laws of the state authority, and the various nomocanons; and to the practical belong the laws that are today in force in the individual local churches.[2] Dividing the sources in this way, it is difficult to determine precisely their internal significance and relative importance, all the more so since the collections of these sources are, without distinction, assigned to one or another of these rubrics.[3] To separate the sources from the collections seems to us absolutely necessary for the sake of the very meaning of each; and the sources themselves must be ranked according to their degree of importance and their relation to the primary source of church law.

On the exact knowledge of the sources and of their mutual juridical relation depends the knowledge of church law itself; and so that this knowledge may be gained as fully as possible, we shall first consider the significance of these sources in themselves and their application, and only then shall we treat the sources themselves according to their internal importance.

CHAPTER ONE On the Sources of Church Law in General


[1] Puchta, Cursus der Institut. I, 30. — Savigny, System des heutigen röm. Rechts. I, 11 fg.

[2] Archim. Ioann, Course of Church Law I, 22—25

[3] Sokolov adopted in his book the division of Archim. Ioann, but he himself had to acknowledge that it likewise brought him into difficulties. The aforementioned work, p. 66, note 35.

§ 11. Holy Scripture

The Christian Church is founded on the will of her divine Founder. This will of His has worked in the Church from the Church’s founding, and will work through all the days until the end of the age (Matt. 28:20). This same will, just as it animates the Church in respect of faith, so likewise animates her in respect of law. The right (law) of the Church rests upon it and through it receives its validity. Having founded His Church on earth, Jesus Christ did not leave and hand down to her a ready-made code of laws by which she was to order her external life; but He showed and precisely marked out the goal of the Church, empowered her to employ definite means for the attainment of that goal, and showed her the direction of her work, promising her His constant help. The commandments of Christ constitute those principles on which the Church was constituted and on which she developed her life in the world; on these rests, and from these proceeds, as from its own primary source, the law of the Church.

These commandments are contained in the Holy Scripture of the New Testament (ἡ καινὴ διαθήκη, novum testamentum) and, as an expression of the divine will, are unchangeable and universally binding for the whole Church, and constitute the fundamental laws of the Christian Church. Such are, among others, the commandments concerning the ministry of the apostles (Matt. 18:18; John 20:23), concerning the relation of the apostles among themselves (Mark 9:34 and following), concerning baptism and the eucharist (Mark 16:16; Matt. 28:19; John 3:5; Luke 22:19; 1 Cor. 11:23-25), concerning marriage (Matt. 5:32; 19:3), concerning the oath (Matt. 5:33), concerning church judgment (Matt. 18:15-17), concerning the reward for priestly service (Luke 10:7-12; Matt. 10:10-15; John 12:5, 6; 13:29), concerning the relation to the state authority (Matt. 22:17-22; Luke 20:22-26).[1]

Besides these commandments of the Founder of the Church Himself, the New Testament Holy Scripture contains yet many other precepts touching the law of the Church, which were issued by the apostles by the authority they had received from Christ. Such precepts are: concerning the appointment of priests in every place (Acts 14:23; Titus 1:5), concerning obedience to priests (Heb. 13:7, 17; 1 Pet. 5:5), concerning the qualities and duties of the elders of the churches (1 Pet. 5:1 and following), concerning deacons (1 Tim. 3:8 and following), concerning the support of the clergy (1 Cor. 9:6 and following; 1 Tim. 5:3, 16, 17), concerning charges against the clergy (1 Tim. 5:19), concerning priestly ministry (1 Cor. 11:3, 20; 14:27 and following; 16:2; James 5:14), concerning dealings with transgressors (1 Cor. 5:9 and following; 2 Thess. 3:6; 1 Tim. 5:20; James 5:16), concerning marriage (Rom. 7:1 and following; 1 Cor. 5:1; 7:2, 10, 39; 9:5; Eph. 5:22; Col. 3:18; 1 Pet. 3:1), concerning the relation to the state authority (Rom. 13:1 and following; 1 Cor. 6:1; 1 Pet. 2:13; 1 Tim. 2:1 and following; Titus 3:1), concerning the relation to those who do not confess the Christian faith (1 Cor. 5:9 and following).[2]

Between the precepts of the Founder of the Church Himself and those which the apostles issued there existed a certain distinction. The Apostle Paul, in his epistles, points to that distinction. In one place, speaking of an established ordinance, he says: “I command, yet not I, but the Lord” (1 Cor. 7:10), and in another place again he says: “this I say, not the Lord” (1 Cor. 7:12). The former held as the Lord’s own tradition,[3] while the apostolic precepts held as counsel, in the words of the same Apostle Paul (1 Cor. 7:25, 40), even though the Church received these apostolic counsels as commandments.[4]

In regard to deriving principles for church legislation from Holy Scripture, the Church has her own definite rules by which she has proceeded and proceeds in this matter. The precepts of Holy Scripture which touch the fundamental truths of the faith and the constitution of the Church, the Church has always received and kept as irrefutable and unconditionally binding laws. But there are in Holy Scripture also other precepts which do not contain in themselves such fundamental truths, but concern only particular questions of the constitution and administration of the Church. The significance and binding force of these precepts the Church herself has determined according to the circumstances of her further existence, and according to those circumstances has applied them in practice.[5] There are in Holy Scripture, besides the dogmatic institutions, also many such precepts which have only historical significance and which concern the then-existing position of the Church in the world, and which therefore cannot as such have universally binding significance, nor be unconditionally valid for all times and amid all the various changes in the Church’s position in the world. These various particular precepts in Holy Scripture must always be distinguished from the fundamental truths, and must always be taken in connection with these latter, for otherwise false conclusions may be reached; one might, on the basis of some particular precept in Holy Scripture, taken independently of the rest, which had significance for the then state of the Church but cannot be applied to her present state, put forward a wholly erroneous teaching, even on fundamental questions of the Church’s constitution. The Church has her own precisely determined laws for this, and these laws have found expression in her ecumenical legislation, and as such have had, and will always have, unconditionally binding force; and they consist in this: that in deriving legal precepts from Holy Scripture, and in explaining them, one must always proceed in accordance with the guidance and teaching of the Church herself, contained in her unbroken Tradition, in the decrees of the ecumenical councils, and in the general voice of the pastors and teachers of the Church. “When a dispute arises concerning Holy Scripture, let [the presidents of the churches] by no means interpret it otherwise than as the lights of the Church and her teachers have set it forth in their writings,” commands the 19th canon of the Council in Trullo, “for otherwise we shall willfully do harm to the Gospel in its principal matters, or simply reduce to bare words what is preached there,” says the 91st canon of Basil the Great. At the Council of Jerusalem in the year 1672, it was established on this matter as follows: “We believe that the divine and holy Scripture was taught by God, and for this reason we must believe it without any objection, but not as it may seem to anyone, but as the catholic Church has interpreted and delivered it.”[6]

The Holy Scripture of the Old Testament also serves as a source for church law (ἡ παλαιὰ διαθήκη, Vetus Testamentum). The Christian Church is a New Testament institution, but she is closely bound to the old law, to the Old Testament church. The Old Testament is παιδαγωγὸς εἰς Χριστόν, and Jesus Christ says plainly and expressly to His disciples that He did not come to destroy the law, but to fulfill it (Matt. 5:17), that is, to explain and clarify it. Naturally, not all the precepts of the Mosaic legislation can be in force in the Christian Church, for she has replaced the Old Testament church. When some among the first Christians of the apostolic age began to insist on the necessity that Christians too must keep the whole law of Moses, it was resolved, by the common voice of the whole Church of that time, at one of the well-known apostolic councils, that this must by no means be so, and it was established that of that law only the precepts touching morals were to be observed (Acts 15:6-29). The moral precepts of the Mosaic legislation, purified of what had been introduced into them from the life of the Jewish people, acquired a universal human significance and became a law for the Christian Church as well. Among others, the well-known Ten Commandments of God have served as the foundation of the penal law of the Church; certain precepts of the Mosaic legislation concerning marriage have significance even today in church law. In general, the precepts of this legislation are in force in the Christian Church to the extent that the Church has given these precepts force, being guided by the principle which found its legal expression in the decision of the aforementioned apostolic council. In the canons one meets frequent appeals not only to the didactic and historical, but also to the prophetic books of the Old Testament.


[1] Cf. Ap. canons 49, 50, 75; Trullo canons 7, 13, 54, 83; and so on.

[2] Cf. Ap. canons 55, 75; I Ecum. canon 2; Trullo canons 12, 16, 61, 64; and so on.

[3] “Dominica traditio.” S. Cypriani ad Caecilium epist. 63. Ed. J. P. Migne.

[4] “Unde est ista traditio? Utrumne de dominica et evangelica auctoritate descendens an de apostolorum mandatis atque epistolis veniens?… Si ergo aut in evangelio praecipitur aut in apostolorum epistolis vel actibus continetur ut…., observetur divina haec et sancta traditio”. Cypriani ad Pompeium epist. 74. Ed. cit.

[5] Cf. canons 1 and 2 of the Seventh Ecumenical Council.—I quote the canons from the “Collection of Rules”, which I myself prepared from the Athenian Syntagma (1852—54) and printed in a second edition in Novi Sad in the year 1886.

[6] Πιστεύομεν τὴν θείαν καὶ ἱερὰν γραφὴν εἶναι θεοδίδακτον, καὶ διὰ τοῦτο ταύτῃ ἀδιστάκτως πιστεύειν ὀφείλομεν, οὐχ ἄλλως μέντοι, ἀλλ᾽ ἢ ὡς ἡ καθολικὴ ἐκκλησία ταύτην ἡρμήνευσε καὶ παρέδωκεν. Ὅρος β΄. J. Harduini, Conciliorum collectio maxima Tomis XII. Parisiis, 1715, Tomus XI. col. 326. Cf. “Epistle of the Patriarchs of the Eastern Catholic Church on the Orthodox Faith”, art. 2. Moscow, 1848, p. 14.

§ 12. Tradition

After Holy Scripture, an important source of church law is composed by Tradition (ἡ παράδοσις, Traditio). Under the name of Tradition is understood not simply the external manner of communicating certain rules from one age to another, or from one church to another, but the unchanging preservation, by way of succession, in the catholic Church, of the fundamental legal principles—both in the teaching of the faith and in her church administration—principles which were laid down by the Founder of the Church Himself and, after Him, by those who first set the Church in order and were her pastors.[1] Holy Scripture contains the chief foundations of the constitution of the Church, of her administration and life, but Holy Scripture does not set forth all the particulars of this. These the apostles did in person, ordering the Church, and told those concerned by word of mouth how they were to govern the Church. The Apostle Paul writes to Timothy that he should keep in mind the words which he had spoken to him for the good ordering of his charge (2 Tim. 1:13); and, reminding him of what he had told him by word of mouth, he charges him to hand this same thing on to others, who will be capable of keeping his instructions, and worthy also to teach others the same (2 Tim. 2:2). When he perceived that in the particular church communities which he had founded his words were kept and they were governed accordingly, he expresses himself with the highest praise (1 Cor. 11:2; 2 Thess. 2:15, 3:6). In his epistles the apostles give only general instructions to the pastors of the churches as to how they are to govern them, and for the rest they usually write that they will set this in order when they themselves come there in person (1 Cor. 11:34), or they leave it to those same pastors to order it according to what they had told them by word of mouth (Titus 1:5). Indeed, the apostles placed more importance on their oral instructions than on what they wrote to the pastors of the churches (1 Tim. 3:14-15). In this way, the more important institutions which concerned the constitution and life of the Church, even before they came to be established by a formal legal precept, entered into life through the practice of the churches which the apostles had founded, and were there preserved through the unbroken tradition handed from one church elder to another.

The importance of Tradition, as a source for the maintenance of good order in the Church, has always been stressed with the same weight as Holy Scripture. “Let there be kept in the Church everything that has been handed down to her through Holy Scripture and through apostolic tradition,” says the 21st canon of the Council of Gangra. This importance of Tradition the ecumenical councils stress at every turn in their canons, mentioning “the ancient customs which must prevail,”[2] “the ancient tradition,”[3] “the old and canonical law,”[4] and so forth, and ordaining that nothing new whatsoever is to be introduced contrary to the received teaching of the Church handed down by Tradition, lest the fundamental teaching thereby be violated; and: “if any bishop or presbyter does not act according to the order handed down from the apostles,… let him be deposed as one who… introduces innovations into what has been handed down.”[5] The Seventh Ecumenical Council, in its 7th canon, ordains that everything which had fallen into neglect in the Church should be restored and put back into force according to the written and unwritten law, and that everyone who transgresses church tradition should be deposed.[6] In the 91st canon of Basil the Great we find this notable clarification concerning the importance of Tradition: “Of the dogmas and proclamations kept in the Church, some we have from written teaching, and others we have received in secret, handed down from the tradition of the Apostles (ἐκ τῆς τῶν Ἀποστόλων παραδόσεως); and both of these have equal force for piety (ἄπερ ἀμφότερα τὴν αὐτὴν ἰσχὺν ἔχει πρὸς τὴν εὐσέβειαν). Nor will anyone deny this who is even in the least versed in the institutions of the Church. For if we should presume to reject the unwritten customs as having no great force, we would unwittingly do harm to the Gospel in its essential matters, or rather reduce the proclamation there to a bare word.”[7] And in the 92nd canon of the same Basil we read on the same subject: “I think it truly apostolic to abide by the unwritten traditions (ταῖς ἀγράφοις παραδόσεσι παραμένειν). For, says the Apostle, I praise you, brethren, that you remember me in everything, and hold fast the traditions just as I delivered them to you; and: hold the traditions which you received either by word or through an epistle—among which in a particular way is also this [concerning the doxology], which was delivered to their disciples by those who first established it, and which, continuing in use alongside time, through long custom took root in the Church. It is as at a court of law: if we, having no written proofs, were to bring before you a multitude of witnesses, would we not obtain from you a resolution of acquittal? I think we would; for on the words of two or three witnesses every matter shall stand. And if we clearly show you that we have on our side also the long duration of time, shall we not thereby show that we speak rightly, and that this position of ours cannot be overturned against us?”[8] In general, Tradition—especially that which proceeded from the principal churches—was so esteemed in the Church for church life that it constituted law of itself, nor was it even considered necessary to formulate that tradition in a definite legal form.[9]


[1] Archim. Ioann, Course of Church Law I, 43—44

[2] Τὰ ἀρχαῖα ἔθη κρατείτω canon 6 of the First Ecumenical Council (Ath. Synt. II, 128)

[3] Παράδοσις ἀρχαία. canon 7 of the First Ecumenical Council (Ath. Synt. II, 131)

[4] Ὁ παλαιὸς καὶ κανονικὸς νόμος. canon 13 of the First Ecumenical Council (Ath. Synt. II, 143), and cf. among others canon 18 of the First Ecumenical Council, canons 2 and 7 of the Second Ecumenical Council, canons 7 and 8 of the Third Ecumenical Council, canons 1, 2, 13, 29, and 87 of the Council in Trullo, etc.

[5] Καινίζων τὰ παραδεδομένα. canon 32 of the Council in Trullo (Ath. Synt. II, 374).

[6] Κατὰ τὴν ἔγγραφον καὶ ἄγραφον θεσμοθεσίαν…. καθαιρείσθω, ὡς παραβεβηκὼς τὰς ἐκκλησιαστικὰς παραδόσεις. Ath. Synt. II, 580. This canon is referred to by the Council of Constantinople in the year 1638 under Patriarch Cyril of Beroea, which, with regard to the traditions in question, notes that everyone who dares to violate the ecclesiastical traditions and to introduce any novelty into the church against them is subject to anathema Harduini, XI, 225. Cf. Ib. XI, 256. Cf. the epistle of the Eastern patriarchs (see above, note 6 to § 11), art. 17.

[7] Ath. Synt. IV, 283.

[8] Ath. Synt. IV, 202

[9] The famous pupil of Polycarp, Irenaeus, bishop in Lyon, wrote as follows on this matter in his day: “Traditionem itaque apostolorum in toto mundo manifestatam, in omni ecclesia adest respicere omnibus qui vera velint videre: et habemus adnumerare eos qui ab apostolis instituti sunt episcopi, et successores eorum usque od nos.” “Quae autem sunt ecclesiae, cum summa diligentia diligere, et apprehendere veritatis traditionem oportet. Quid enim? Et si de aliqua modica quaestione disceptatio esset, nonne oporteret in antiquissimas recurrere ecclesias, in quibus apostoli conversati sunt, et ab eis de praesenti quaestione sumere quod certum et re liquidum est? Quid autem si neque apostoli quidem scripturas reliquissent nobis, nonne oportebat ordinem sequi traditionis, quam tradiderunt iis quibus committebant ecclesias? Cui ordinationi assentiunt multae gentes barbarorum, eorum qui in Christum credunt, sine charta et atramento scriptam habentes per Spiritum in cordibus suis salutem, et veterem traditionem diligenter custodientes…. Hanc fidem qui sine litteris crediderunt, quantum ad sermonem nostrum barbari sunt: quantum autem ad sententiam, et consuetudinem, et conversationem, propter fidem per quam sapientisimi sunt, et placent Deo, conversantes in omni justitia, et castitate, et sapientia.” Contra haereses. lib. III. cap. 3. et 4. Ed. Migne.

§ 13. Church Legislation

The fundamental laws of the Church are contained in Holy Scripture and Tradition. These laws, as we have seen, did not set forth in detail everything that concerned every particular side of church life; rather it was necessary, by a special labor, to derive this from them, and to establish precisely, and to fix by positive ordinance, what the constitution of the Church should be, so as to correspond to the fundamental law expressed for it in Holy Scripture and Tradition; what the administration of the Church should be, according to the goal and the means of the Church; what are the rights and duties of the members of the Church, according to their various positions in the Church—in a word, it was necessary, in keeping with the fundamental laws laid down at the very founding of the Church, to issue and establish particular laws which would secure good order in the Church on every side and guarantee to her the attainment of her goal in the world. That need the Church herself had to satisfy, by that authority which her own Founder had given her, exercising it according to the precepts which are fundamentally contained in Holy Scripture and Tradition. The authority of the Church is concentrated in the council of the elders of the Church (Matt. 18:17-20). The conciliar authority of the Church had, then, the task of accomplishing what was needed for the all-round ordering of the Church. In carrying this out there developed that church legislation (ἡ ἐκκλησιαστικὴ νομοθεσία, legislatio ecclesiastica) whose precepts, after Holy Scripture and Tradition, constitute the chief source of church law.

The highest legislative authority in the Church is exercised by the ecumenical council. After it, that legislative authority, within precisely determined canonical limits, is exercised by regional councils, which gather periodically, or as needed, in one or another local church. Finally, in the name of the conciliar authority, and within the limits which that authority expressly and precisely prescribes, legislative authority may also be exercised by bishops for the churches entrusted to them. A separate account of the legislative authority of the Church belongs to the systematic treatment of the science of church law, and there, in its proper place, we shall speak of it in detail.

The precepts and ordinances of the legislative authority of the Church are variously named in the sources of law, according to the source from which they proceed, according to the subject with which they deal, according to the form in which they were issued, and so forth. The most common term for precepts concerning church administration is κανών.[1] In the basic canonical collection, besides the canons issued by councils, there are several epistles of individual Fathers of the Church, which by their content are entitled “canonical epistles” (κανονικαὶ ἐπιστολαί);[2] and likewise, on the corresponding questions, ἐρωτήσεις, which those concerned put forward, the answers were called κανονικαὶ ἀποκρίσεις;[3] and to the canonical […]


[1] See above § 3, note 3.

[2] See Ath. Synt. IV, 45. 88. 138. 206. 293.

[3] Ath. Synt. IV, 331.

§ 14. Customary Law

[…] necessary for society. Tradition rests on the authority of him who handed something down. In civil law, custom can exist independently, resting on immediate social conviction; in church law it is dependent on some tradition, or at least presupposes tradition, and serves as one of the forms in which delivered truth is expressed.

Just as in civil law, in that sense,[1] so too in church law, in this sense, custom constitutes a source of law. Many aspects of church life which, for one reason or another, had not been established through church legislation, became fixed in the course of time in the Church by way of custom, and that custom, through its long continued use, became for church law a source of law alongside the law [proper]. But for a custom truly to be able to be a source of law—in other words, for customary law to be able to be valid in the Church (ἔθος ἐν τῇ ἐκκλησίᾳ ἐνεργούμενον)—it must enclose truth within itself. What holds in general for customary law must hold above all in the Church, which is herself embodied truth, and accordingly the object of the custom must be strictly of a church nature, and its particular aim must coincide with the general aim of the Church herself. If this is not so, and a custom has no truth at its foundation, then however old it may be, it can have no validity.[2]

The importance of custom as a source for church law, to the extent that it is justified from the general point of view, is equally recognized by the positive laws of the Church. The First Ecumenical Council confirms the privileges of the respective church primates on the basis of existing customs: “Let the ancient customs (τὰ ἀρχαῖα ἔθη κρατείτω) prevail which exist in Egypt, Libya, and Pentapolis, so that the bishop of Alexandria has authority over all these regions, since this is customary also for the bishop of Rome.”[3] “Since it has been established by custom and ancient tradition (συνήθεια καὶ παράδοσις ἀρχαία) that the bishop who is in Aelia is honored in a particular manner, let…”[4] As a consequence of the fact that some bishops, presbyters and deacons were transferring, of their own will, from one eparchy to another, the same council ordains that this custom (περιαιρεθῆναι τὴν συνήθειαν) must be done away with, since it had taken root, contrary to the apostolic canon, in certain places.[5] In some places deacons had begun to distribute the eucharist to presbyters, and this same First Ecumenical Council condemns this, since it was handed down neither by canon nor by custom,[6] thereby placing custom on an equal footing with the canons in point of authority. The Second Ecumenical Council establishes the boundaries of the respective church regions in the eastern half of the empire, and, with regard to the churches which are among other peoples, prescribes that they are to be governed according to the ancestral custom that has been kept until then.[7] The same council prescribes how those converting from some heresy are to be received into the Church, and states that in this it follows custom.[8] The Council of Ephesus, the Third Ecumenical Council, in confirming the privileges of the church of Cyprus, rejects the claim of the bishop of Antioch that he should ordain bishops in Cyprus, chiefly on the ground that this is contrary to ancient custom.[9] The Council in Trullo prescribes that the bishops of the Hellespont are to appoint the primate of Justinianopolis independently, according to the ancient custom (κατὰ τὴν ἀρχαίαν συνήθειαν), and that in general the established customs (ἔθη) are to be kept in every church.[10] Basil the Great, in his epistle to Diodore, bishop of Tarsus, concerning one who enters marriage with two sisters, stresses most decisively the importance of custom, and states expressly that the custom in question has, in this matter, the same force as law.[11] In the Nomocanon in Fourteen Titles, title three, chapter one, it is stated specifically “that unwritten church custom must be respected as law,” and in confirmation the relevant canons on this subject are cited; and then, in the scholion, it is added that in civil law too, when a custom has been confirmed in court and does not contradict the written law, it is valid just as an unwritten law.[12]

From all this it is seen how great the importance of custom is as a source of church law, and, equally, under what conditions and when a custom can be valid in law. In the early Church, when there were as yet few written laws, custom had juridical significance and was regarded as confirmation of the delivered teaching of the Church. Of this we have a classic testimony from Tertullian, a writer of the end of the second and beginning of the third century—a testimony all the more weighty and authoritative for the fact that his opinions, as those of a jurist, entered into the Digest of Justinian. “If something,” says Tertullian, “is not fixed in writing, and yet is kept everywhere, this means that it is established by custom, which rests on tradition. Should anyone note that even tradition requires written testimony, then we may point to many institutions which are kept without any writing at all, but by the weight of tradition itself and the force of custom.” And in confirmation of this he adduces several examples, and concludes: “Were anyone to wish to seek a written law concerning these and many other such institutions, he would not find it. Here tradition stands as the foundation, custom as the confirmation, and faith as the guardian.”[13] Tertullian’s contemporary, Firmilian, bishop of Caesarea, mentions customs kept in various local churches which are to be sacredly respected.[14] Church tradition, established by custom and preserved by faith, constituted in the early Church a law alongside the written precepts, and served as a foundation for church law, and held good, like the legislative ordinances, with regard both to its source and to the universal respect in which it was held.

In cases where doubt exists as to the juridical validity of some custom that has not been fixed by law, either the church authority decides alone, or, if the object of the custom is of a mixed nature—that is, if it also concerns the civil authority—then the church and civil authorities decide jointly.[15] The authority in such a case pronounces its judgment, and, by issuing the relevant ordinance, either legitimizes the custom in question, or abolishes it.[16]


[1] Puchta, Cursus der Institut. I, 38—39. By the same author, Das Gewohnheitsrecht. 2 vols. Erlangen, 1828. 1837. I, 144 ff. II, 24 ff., and especially II, 264—292: “Von kirchenrechtlichen Gewohnheiten.” Savigny, System des heut. röm. Rechts. I, 34 76. 171 ff.

[2] “Consuetudo sine veritate vetustas erroris est.” Cyprian, ad Pompejum Ep. 74. Ed. Migne. Cf. Firmiliani ep ad. Cyprianum. Inter epistolas Cypriani. Ep. 75. Ed. cit. Clementis Alex. Stromat. lib. VII c. 16. Ed. cit.

[3] Canon 6 Ath. Synt. II, 128

[4] Canon 7 Ib. II, 131

[5] Canon 15 Ib. II, 145

[6] Οὔτε ὁ κανών, οὔτε ἡ συνήθεια παρέδωκε. Canon 18 Ib. II, 154.

[7] Κατὰ τὴν κρατήσασαν συνήθειαν τῶν Πατέρων. Canon 2 Ib. II, 170.

[8] Κατὰ συνήθειαν. Canon 7 Ib. II, 187

[9] Ἔθος ἀρχαῖον Canon 8 Ib. II, 203

[10] Canon 39. Ib. II, 395. Cf. canon 102 Ib. II, 550.

[11] Ἔθος νόμου δύναμιν ἔχον. Canon 87. Ib. IV, 260.

[12] Καὶ ἐπὶ τοῦ πολιτικοῦ νόμου τὸ ἔθος ὡς ἄγραφος νόμος ἰσχύει, ὅτε ἐν δικαστηρίῳ ἡ συνήθεια βεβαιωθῇ, καὶ ὅτε μὴ ἐγγράφῳ νόμῳ ἐναντιοῦνται. Ath. Synt. I, 38. Balsamon in the scholia on this chapter of the nomocanon adduces extracts from Greco-Roman legislation which are valid also in church law: Περὶ ὧν ἔγγραφος οὐ κεῖται νόμος, παραφυλάττειν δεῖ τὸ ἔθος καὶ τὴν συνήθειαν…. Ἡ παλαιὰ συνήθεια ἀντὶ νόμου φυλάττεται…. Ἡ μακρὰ συνήθεια ἀντὶ νόμου κρατεῖ ἐν οἷς οὐκ ἔστιν ἔγγραφος…. Καὶ τὰ μακρᾷ συνηθείᾳ δοκιμασθέντα καὶ ἐπὶ πολλοὺς ἐνιαυτοὺς φυλαχθέντα οὐχ ἧττον τῶν ἐγγράφων κρατοῦσιν. Ath. Synt. I, 39. Cf. cap. 41. 42. et 44. tit. I lib. II Basilicorum Ed. Heimbach (Lipsiae, 1833), I, 39. In Blastares’s syntagma we find this same thing, only expressed differently: “Ἐν οἷς οὐκ ἔστιν ἔγγραφος νόμος, ἡ μακρὰ συνήθεια, ἐπὶ πολλοὺς ἐνιαυτοὺς δοκιμασθεῖσα, ἀντὶ νόμου κρατεῖ, τάξιν ἔχουσα νόμου.” Στοιχ. Ν. κεφ. ζ΄. Ath. Synt. VI, 400—401.

[13] “Harum et aliarum disciplinarum, si legem expostulas scriptam, nullam invenies. Traditio ibi praetendetur auctrix, consuetudo confirmatrix, fides observatrix.” De corona militis. cap. 3. Ed. Migne.

[14] “Nec observari illic (Romae) omnia aequaliter, quae Hierosolymis observantur, secundum quod in caeteris quoque plurimis provinciis multa pro locorum et hominum diversitate variantur.” Cit. epist. 75. Augustine observes that in the time of Cyprian and Stephen of Rome “consuetudinis robore orbem terrarum directum fuisse.” De baptismo contra Donat. II, 7. Cf. Contra Crescont. I, 33. On the different customs in the ancient churches see Socratis Hist. eccles. V, 22. Ed. Migne.

[15] See Balsamon’s scholion on chapter 3 of Title I of the Nomocanon in Fourteen Titles in the Athenian Syntagma I, 40. In the scholion from the μονοβιβλίον τῶν ἐναντιοφανῶν on chapter 46 of Title 2 of Book III of the Basilika we read (in the Latin translation): “Quum de jure quaeritur, quod nondum obtinuit, et de quo quasi jure in consuetudine dubitatur, ad Principem referri oportet et decisionem ejus accipere.” Ed. cit. I, 40. For the interpretation of the law (see further § 18.), custom was regarded as the most reliable of means: “Si de interpretatione legis quaeratur: in primis inspiciendum est, quo jure civitas retro in ejusmodi casibus usa fuisset: optima enim legum interpres consuetudo.” Digest. lib. I. tit. IV. l. 37. Cf. Basilicor. lib. II. tit. I, 46.

[16] On the significance of these judgments and on the abolition (ἀναίρεσις) of the respective customs, see Balsamon’s scholia on the aforementioned passage of the nomocanon in fourteen titles (Ath. Synt. I, 41.).

§ 15. Civil Laws

By the very fact that the laws of the Christian emperors entered into the canonical collections, into the so-called nomocanons, the question of the significance of civil laws (νόμοι, νόμιμα, πολιτικαὶ διατάξεις) as a source for church law was in principle resolved. John Scholasticus, after he had compiled, in the sixth century, his systematic collection of canons, composed as a supplement to that collection a further collection drawn from Justinian’s Novels touching church matters—and in the preface to this collection he determines the significance of the laws of the Christian emperors in general, stressing that they are not only set forth in the spirit of the canons of the Orthodox Church, but confer upon the canons themselves a special significance within the state, and contribute so that everything may be governed according to the divine instruction, to the benefit of the whole human race.[1]

This significance of the laws of the Christian emperors the Church has recognized as her own, for both her external and her internal life, from the day when the first Roman emperor recognized the legal existence of the Church within the state. The peace which the Church needed, after three centuries of persecution, on the one hand, and, on the other, the need that the rights of the members of the Church and of the Church herself be safeguarded within the state—all this brought it about that, immediately upon receiving that recognition, the Church accepted and recognized all those state laws, even those of the pagan Roman emperors, which were not in conflict with her faith. When afterward the Christian faith was recognized as the faith of the state, and the Church was proclaimed the foundation of legal order, and recognition of political—and in some respects even of general legal—capacity for those concerned came to depend on belonging or not belonging to the Church, the Church willingly allowed the state authority to issue laws freely on church matters, either alone or jointly with the church authority; and these laws, permeated—as Scholasticus expressed it, quite fundamentally—with the spirit of the canons of the Orthodox Church, she recognized as fully valid, not merely that, but received them as a source of her own church law as well, and, by incorporating them into her canonical collections, she, so to speak, canonized them; while in cases where, on some question of church life, no canon had been established, the Church did not hesitate to apply the then-existing state laws. “For in matters in which the canons determine nothing, we have resolved to follow the laws,” it is observed in the 28th chapter of the first title of the Nomocanon in Fourteen Titles.[2] And this the Church was the more easily able to do because the Greco-Roman emperors recognized her laws as having, within the state, the same unconditionally binding force as the state laws. The Emperor Justinian, by his law of the year 530, prescribes that what the canons forbid, the state laws too must forbid.[3] By his sixth Novel he likewise establishes that the canons must be in force within the state exactly as the state laws are;[4] and by his 131st Novel he specifically establishes that all the canons issued or confirmed at the seven ecumenical councils have universally binding force, and that the articles of the faith are to hold as Holy Scripture, and the canons as state laws;[5] whereby every state law that conflicts with the canons is deprived of validity.[6] Such a relation to the Greco-Roman laws existed not only in the Eastern Church, but existed also in the Western Church,[7] indeed down to the thirteenth century, and to some degree even to the sixteenth.[8] There these laws were held in the same respect as in the Eastern Church, and, according to the evidence we possess, the Roman pontiffs treated even these laws with deep respect and made use of them not only in civil and church administration, but even in the internal ordering of the papal court.[9]

The recognition of state laws as a source of church law—and, correspondingly, the recognition of state laws within the Church—has never provoked the slightest opposition. Doubt could arise only in the case of a conflict between the canons and the state laws, since nothing precisely determined on this question existed before the twelfth century, apart from the scholion on the Nomocanon in Fourteen Titles already mentioned.[10] Balsamon resolved this with the greatest precision in his scholia on this same Nomocanon. The question had been raised, on the occasion of two laws of the Emperor Alexius Comnenus which appeared to conflict with the precepts of the canons, whether in the administrative matters of the Church the canon or the state law ought to carry the greater weight. Balsamon discusses the matter at length and concludes, finally: “The canons have more force than the state laws, for they—namely the canons—having been proclaimed and confirmed by the holy fathers and by the emperors, carry the significance of Holy Scripture, whereas the laws are set forth by the emperors alone, and therefore cannot surpass Holy Scripture, nor the canons.”[11] Balsamon expressed this same thought in several other places as well.[12] In the same sense he also resolved the conflict that had arisen on account of those laws of the Emperor Alexius Comnenus.[13] This afterward became a general rule for the Orthodox Church, and found expression in the canonical collection that was, from the fourteenth century onward, among the most widely used in all the local Eastern churches—namely, the Syntagma of Matthew Blastares.[14] By this same principle the Orthodox Church is guided today as well: just as she once recognized and accepted civil laws as a source for her own law in matters touching the external life of the Church, so she recognizes and accepts today, too, the laws of the state authority for her administration, alongside the laws which she herself issues to that end. In certain circumstances, and on certain matters, the Orthodox Church recognizes the state authority also as an organ of church legislation; but it is thereby presupposed that, in general and in principle, the state authority recognizes the validity of all church laws; an accord between Church and State is presupposed; and that the state legislative authority will issue the relevant ordinances on church matters exclusively in the spirit of canon law, and always and solely in the interest of the Church.[15]


[1] Ἅτινες οὐ μόνον τοῖς τῶν ὀρθοδόξων ἡμῶν πατέρων ἀκολουθοῦσι κανόσιν, ἀλλὰ γὰρ τὴν ἐκ βασιλικῆς ἰσχύος αὐθεντίαν χαρίζονται, μετὰ προσθήκης ἐννόμου τε καὶ θεαρέστου, τὸ συμφέρον πάσῃ τῇ ἀνθρωπίνῃ κτίσει θεομιμήτως περιεχούσης. Collectio LXXXVII capitulorum. J. B. Pitra, Juris graecorum historia et monumenta. tom. 2. Romae, 1868. II, 390.

[2] Ath. Synt. I, 68. And this means: “In those matters in which the canons decide nothing, we must adhere to the laws of the state”.

[3] “Sacros canones non minus, quam leges, valere, etiam nostrae volunt leges: sancimus obtinere in illis, quae sacris visa sunt canonibus, perinde ac si civilibus inscriptum esse legibus… quemadmodum enim sacri canones prohibita sunt talia, sic et secundum nostras leges rem ipsam prohiberi… Quod enim sacri canones prohibent, id etiam et nos per nostras abolemus leges.” Codicis lib. I. tit. III. const. 45.

[4] “Quod a praecedentibus nos imperatoribus et a nobis ipsis recte dictum est, oportere sacras regulas pro legibus valere.”

[5] This novella passed into the Basilika in its supplemented form, and with regard to our question it says: Θεσπίζομεν τοίνυν, τάξιν νόμων ἐπέχειν τοὺς ἁγίους ἐκκλησιαστικοὺς κανόνας, τοὺς ὑπὸ τῶν ἁγίων ἑπτὰ συνόδων ἐκτεθέντας ἢ βεβαιωθέντας, τουτέστι τῆς ἐν Νικαίᾳ… ἐν Κωνσταντινουπόλει… ἐν Ἐφέσῳ… ἐν Χαλκηδόνι.. ἐν Κωνσταντινουπόλει τὸ δεύτερον… ἐν Κωνσταντινουπόλει τὸ τρίτον.. καὶ ἐπὶ πάσης τῆς ἐν Νικαίᾳ τὸ δεύτερον… Τῶν γὰρ προειρημένων ἁγίων συνόδων τὰ δόγματα καθάπερ τὰς θείας γραφὰς δεχόμεθα καὶ τοὺς κανόνας ὡς νόμους φυλάττομεν Basilic. lib V tit. III. c 2. The general standpoint in regard to this is set forth in the prooemium of Justinian’s 6th novella, which is found in the aforementioned LXXXVII-chapter collection of John Scholasticus (Pitra. Op. cit. II, 390), and likewise in the Slavonic translation in chapter 42 of the printed Kormchaia: “Великая паче инѣхъ иже въ человѣцѣхъ еста дара божія, отъ вышняго дарована человѣколюбія божія, священничество же и царьство: ово убо божественнымъ служа, се же человѣческими владѣя и пекійся: отъ единаго же и тогожде начала обоя происходятъ украшающе человѣческое житіе. Якоже ничтоже тако бываетъ поспѣшнее царьству сего ради, якоже священническая честь: о обоихъ самѣхъ тѣхъ присно вси Богови молятся; аще бо они непорочни будутъ во всемъ и къ Богу имутъ дерзновеніе, и праведно и подобно украшати начнутъ грады имъ преданныя, и сущая подъ ними, будетъ согласіе нѣкое благо, все еже добро человѣчествій даруя жизни; сему бити вѣруемъ, аще священныхъ правилъ блюденіе сохранится, ихъ же праведно похваляемии, и покланяемии самовидцы божію слову предаша апостоли и святіи отцы сохраниша же и заповѣдаша.” Ed. Moscow, 1787. II, 7.

[6] See the kimenon in chapter 2 of Title I of the Nomocanon in XIV Titles. (Ath. Synt. I, 36.)

[7] We emphasize this here especially, having before our eyes the most recent book of N. Suvorov, professor of church law at the Yaroslavl Lyceum (Course of Church Law, Yaroslavl, 1889), who did not wish to know this, and has therefore presumably come to the point of telling us about a “boundless theocracy” in the former Byzantine Empire and in present-day Russia. Cf. note 9 below.

[8] Dr. J. F. Schulte, Das kath. Kirchenrecht. Giessen, 1860. I, 366.

[9] “Ut ergo manifestum est leges Justinianeas Romae fuisse publicatas et cooperante pontifice Vigilio ad cujus petitionem speciales etiam probatae sunt, ita pariter dubitari amplius non licet easdem leges observatas fuisse post Justinianum … Jus Justinianeum et illius traditiones a Romanis pontificibus sollicita et quasi cum veneratione retentae ac observatae semper fuere, non solum in civili et ecclesiastica administratione, sed praesertim in ordinatione sacri palatii lateranensis et sac. suae comitivae, non minus quam sac. sui auditorii quod iisdem personis praecipue constituebatur usque ad saec. XIII, ut alio loco demonstrabo” (Gasparini). Pitra. Op. cit. Tom II. Praefat pag. XXXIV, nota 6.

[10] See note 6 of this §.

[11] Nomocanon in Fourteen Titles, title I, ch. 3. (Ath. Synt. I, 38).

[12] The same Nomocanon, title I, chs. 11. 23. 28. 32.; title XIII, ch. 18. (Ath. Synt. I, 52. 60. 68. 73. 315).

[13] See his article on the offices of the chartophylax and the protekdikos in the Ath. Syntagma IV, 530 ff.

[14] Πλέον τοίνυν τῶν νόμων τοὺς κανόνας ἰσχύειν ἀνάγκη: οἱ μὲν γὰρ παρὰ βασιλέων μόνων συνετέθησαν, καὶ παρὰ τῶν εἰσέπειτα καλῶς ἔχειν ἐνομίσθησαν, οἱ δέ γε κανόνες, παρὰ τῶν ἁγίων Πατέρων γνώμῃ καὶ σπουδῇ καὶ ψήφῳ τῶν τηνικάδε βασιλέων συνεγράφησαν καὶ ἐπεστηρίχθησαν: ὅμως γε μὴν μεγάλην ῥοπὴν τοῖς θείοις κανόσιν οἱ φιλευσεβεῖς ἐκπορίζουσι νόμοι, τὰ μὲν ἐκείνοις συντρέχοντες, τὰ δὲ καὶ ἀναπληροῦντες, ἅπερ ἐκείνοις ἐφ᾽ ὅπῃ παρεῖται. Στοιχ. Κ κεφ. ε΄. (Ath. Synt. VI, 317.)—In the West, too, attention was paid to this question, which of course could not have been resolved otherwise than in the sense of Balsamon and Blastares. See Assemani Bibliotheca juris orientalis Romae, 1762—64. lib. II. c. 32 p. 601. Cf. also on this question Leo Allatius, De ecclesiae occidentalis et orientalis perpetua consensione. Colon. Agripp. 1648. lib. I c. 15. p. 221.

[15] For further details on this, see Part V of this book.

§ 16. Canonistic Law

To the sources of church law arranged above, one more source must be added, which, even though it has no formal juridical sanction, nevertheless serves as an important auxiliary source for clarifying and more fully grasping many aspects of the legal life of the Church. We mean here the writings of recognized, distinguished canonists on questions of church law, issued in various forms, chiefly at the request of those who needed to know how to proceed in one or another question of church life on which the canons contained no particular precept. These writings cannot in themselves be regarded as laws, since the legislative authority has not formally granted them that significance, and as such they cannot be a formal source of church law either. The opinions on questions of church law set forth in them are nothing but the opinions of individual men, which accordingly cannot carry general significance. But these same opinions were so well founded and so faithful to the spirit of the general church law, and, further, the persons who set them forth distinguished themselves by such rich canonical learning, that these opinions gained universal respect in the Eastern Church, and, by the fact that many of them entered into the canonical collections of that same Church, acquired almost the same authority as the church laws themselves in the resolution of the various canonical questions that arise in the Church.

Besides this significance which the writings of recognized canonists possessed in themselves, and on account of which they could be regarded as an auxiliary source of law, the Church in this proceeded according to the practice that prevailed in the older Roman civil law. In that law, among other sources of law, there were also reckoned as a source the so-called responsa prudentium. On occasions when some doubt arose as to how one should proceed in a legal matter, those concerned turned to recognized jurists and sought from them the resolution of these doubts. These jurists were called: jurisconsulti, jurisprudentes, and prudentes (those learned in law). Responding to the questions put to them, these prudentes took care to clarify all that was unclear and in doubt, to penetrate the spirit of the existing positive law, to derive from it, by juridical reasoning, what was needed in the given case, and thereby to furnish resolutions of the questions raised. These resolutions of the jurisconsults, or their answers (responsa), if they accorded with the foundations of law and were recognized by the authorities concerned, became authoritative for further practice. From the time of the Emperor Augustus it was granted to certain jurists to give their responses officially, and these responses carried binding force for judges.[1] On the basis of this practice in Roman civil law, a similar practice was introduced in the Church as well, and experts learned in the church canons, and their writings, became especially respected, and even authoritative, within her. At first the Church expressed this in the respect with which she treated the writings of individual church elders, recognizing these writings as canonical and honoring them as laws;[2] and afterward, by receiving into her canonical collections the writings of later canonists, whose canonical opinions she regarded as authoritative for herself. To these writings the church elders of former times appealed in their legislative activity, and appeal to them still today, recognizing them thereby, if not as direct sources of law, then certainly as auxiliary and very important sources.

In form, these canonistic opinions are presented to us in the records either as questions and answers,[3] or as canonical resolutions,[4] or as canonical discussions,[5] and sometimes even as canons.[6] Here belong also the interpretations of the canons,[7] especially those by the canonists of the twelfth century.

CHAPTER TWO The Application of Legal Sources


[1] “Ante tempora Augusti publice respondendi jus non a principibus dabatur, sed qui fiduciam studiorum suorum habebant, consulentibus respondebant. Neque responsa utique signata dabant, sed plerumque judicibus ipsi scribebant, aut testabantur, qui illos consulebant. Primus divus Augustus, ut major juris auctoritatis haberetur, constituit, ut ex auctoritate ejus responderent, et ex illo tempore peti hoc pro beneficio coepit.” Digest lib. I. tit. II. fr. 2. § 47. In Justinian’s Institutes these responses of the jurists are defined as follows: “Responsa prudentium sunt sententiae et opiniones eorum, quibus permissum erat, de jure respondere. Nam antiquitus constitutum erat, ut essent, qui jura publice interpretarentur, quibus a Caesare jus respondendi datum est, qui jurisconsulti appellabantur. Quorum omnium sententiae et opiniones eam auctoritatem tenebant, ut judici recedere a responsis non liceret, ut est constitutum.” Instit. lib. I. tit. II. §. 8. See also E. C. Ferrini, Institutionum graeca paraphrasis Theophilo Antecessori vulgo tributa. Berolini, 1884. sq. I, 16. Cf. on this Puchta, Cursus der Instit. I, 301 fg. 573 fg. Savigny, System des heut. röm. Rechts. I, 45. 83. 144 fg.

[2] See canon 2 of the Council in Trullo.

[3] Ἐρωτήσεις, ἐρωτήματα καὶ ἀποκρίσεις, ἀπαντήσεις, Ath. Synt. IV, 417. 447. V. 369, and elsewhere.

[4] Ψῆφοι, ἐπιλύσεις, λύσεις. Ib V, 341 and elsewhere.

[5] Ὑπομνήματα, μελέται. Ib. IV, 497 V, 341, and elsewhere

[6] Ib. IV, 427.

[7] Ἑρμηνεία τῶν κανόνων. Ib. II, 2. sq.

§ 17. The Application and Binding Force of Church Laws

The survey of the legal sources which we presented in the preceding chapter has shown us the general distinction among the legal precepts which proceed from these sources, and their respective binding significance. It is now necessary to dwell specifically on the laws which the Church has issued by her own authority, and on their binding force.

Church laws, with regard to their subject matter, differ among themselves. Some concern the faith, others church discipline. The former are called dogmas (δόγματα). They set forth with precision the revealed truths and condemn all the errors that arise against those truths; indeed it was on account of such errors that the Church issued these laws, which in Greek are quite fittingly called determinations (ὅροι), since the Church does not create new dogmas, but gives a definite written form to the revealed truths and determines them. As such, dogmatic laws are unconditionally unchangeable.[1] The other laws, the disciplinary laws, or church laws in the narrower sense (ἐκκλησιαστικοὶ νόμοι, θεσμοί, κανόνες, etc.), establish the external life of the faithful in the Church, and all that is necessary for good order to be maintained in the Church and for the goal for which the Church exists to be attained. These disciplinary laws are not unchangeable, but may be altered according to the needs of the Church and according to the changes which the social condition of one age or another brings about. This change, to be sure, has taken place, and may take place, only while the fundamental laws of the constitution of the Church are preserved, and doing so unhurriedly and cautiously, so that no scandal may arise among the faithful, and with due respect toward the former laws.[2] Besides this principal distinction, church laws are also divided according to the scope of their operation, namely into general and particular. The general are valid for the whole Church and concern the fundamental matters of the Church’s constitution and administration,[3] while the particular are valid only for one or another church region, for this or that branch of administration in the Church, for one or another church institution,[4] and so forth.—These are the two chief distinctions among church laws (by subject-matter and by scope of operation). The remaining classification of laws in church law corresponds to the classification made by the science of civil law: there are laws that permit something, that forbid something, that prescribe penalties for the relevant offenses, and so forth.

According to this distinction among church laws, their application and binding force differ as well. And first of all: in order for a church law to be applied—and to be applied is its chief and unconditional purpose—and for it to become binding, certain fundamental conditions must be observed, some concerning the internal aspect, others the external aspect, of the law. On the internal side, the church law must have been issued by the competent church authority within the limits of its sphere of competence; further, the subject matter of the law must be of a church nature;[5] further, what is prescribed must accord with the fundamental laws of the Church; and finally, it must concern the good of the faithful. On the external side, for a law to acquire binding force, it must be promulgated (δημοσίευσις, promulgatio) by the competent channel. That promulgation of a law, even though it is not formally prescribed by church legislation, has nevertheless always been of great importance in the Church, and was regarded as necessary for the simple reason that everyone must be informed of how he is to act under the law, and this was in principle prescribed already in Holy Scripture.[6] In this, church legislation is guided by the general precepts that hold for civil legislation.[7] Besides promulgation, on the external side the church law contains within it also the condition to be applied should those concerned refuse to carry out its precepts, namely, a sanction.[8]

All church laws, according to the authority by which they were issued, are binding on everyone who belongs to the Church. This thought concerning that binding force is expressed in the second canon of the Council in Trullo. This council, having enumerated all the church laws that had been issued up to its own time and that the whole Church had to receive and recognize, prescribes as follows: “No one may alter or abolish the aforementioned canons, or, besides the canons here set forth, have others fabricated under false titles by certain persons who in truth wished to traffic [in them]. Should it be established that anyone has attempted to alter or destroy any of the aforementioned canons, he shall be subject to the penance prescribed by that canon against which he has offended, and through this same penance he shall be healed of that in which he has sinned.” The fathers of the Seventh Ecumenical Council, referring to the aforementioned canon of the Council in Trullo, say in their first canon: “We joyfully receive, and in their entirety immovably confirm, what is established by the divine canons, issued by the holy trumpets of the Spirit, the most glorious apostles, then by the six holy ecumenical councils and by those which gathered locally for the purpose of issuing such enactments, and finally by our holy fathers. For all of these, enlightened by one and the same Spirit, established what was profitable.” In these canons the thought of the binding force of all the laws established by the Church, for all who belong to her, is clearly expressed. Strictly speaking, in these ordinances of the Council in Trullo and of the Seventh Ecumenical Council, only those church laws are named with such universally binding force as had been issued up to the time when those councils were held; but the legislative activity of the Church had not thereby already come to an end—it continues to this day, and will continue until the end of the age. And so long as this church legislative activity develops rightly and in the spirit of the fundamental laws of the Church, so long will the precepts of that legislation have to possess the same binding force which they possessed through the centuries.

This binding force of church laws has its degrees, which differ both according to the internal significance and source of the laws themselves, and with regard to the places and persons to which the laws in question pertain.

The laws of faith and morals are unconditionally binding on every member of the Church, wherever he may be and whenever he may live. The laws of faith are founded on Holy Scripture, and as such are unchangeable for all time, and whoever dares to touch them ceases, at that very moment, to be a member of the Church.[9] The binding force of the moral laws of the Church proceeds from the very essence of those laws. All the moral laws of the Christian Church proceed from that commandment of eternal truth, that one must love one’s neighbor as oneself, and that one ought not do to another what one would not wish another to do to oneself. Whether a man wishes to keep that commandment—he is a Christian; if he does not, he ceases to be a Christian; and to call oneself by that name while not carrying out the precepts of the Christian Church means to contradict oneself and one’s own calling. And the church authority has the right to exclude from her communion anyone who will not carry out the precepts of the Church, or to subject the obstinate to her judgment until he amends.[10]

The church laws which establish the external relations within the Church are binding conditionally. By the aforementioned canons of the Council in Trullo and the Seventh Ecumenical Council, binding force for the whole Church was recognized for those church laws which had been issued up to the time of those councils and confirmed at them. Alongside these church laws, the Church has recognized binding force for all also in the canons of two councils held at Constantinople in the second half of the ninth century, and in a certain encyclical letter of the Patriarch of Constantinople Tarasius against simony.[11] But this was not stated by the Church in an absolute sense. The legislative authority of the Church has always had, and will always have, the right, according to circumstances, to abolish old ordinances and issue new ones, remaining, of course, faithful to the fundamental principles expressed in the basic commandments of the Gospel. Just as in ancient times one council would abolish, or give another form to, the ordinances of former councils, so too today a new council, were it to assemble, would have the same right. The precepts of the two aforementioned ecumenical councils do not limit the legislative authority so that no older law might ever be altered; they only forbid that the laws they mentioned be altered in general, in their essence, contrary to the general laws and spirit of the Church, out of indulgence to human passions. These same precepts limit the arbitrary will of individuals, on whatever hierarchical rank they may stand, and likewise limit every local church, so that it may not, contrary to the spirit of the general church law, alter any rule that has been received by the ecumenical Church; but they in no way limit the competent church authority from issuing, with regard to new needs of the Church, while preserving the general spirit of the legal ordinances of the Church, a new law, or giving another form to some earlier law. The truths of faith and of morals alone are those which can never be abolished, and must always remain one and the same. But the rules of the external life of the Church can be altered, and have been altered, along with the very life of the Church. The Holy Spirit, who inspired the fathers when they once issued their laws in view of the needs of the Church in one age, has not ceased, nor will He cease, to inspire the fathers when they gather in Christ’s name in another age, so that, in accordance with the new needs of the Church, they may alter the former laws or issue new ones. The binding force, then, of those church laws of which the Council in Trullo and the Seventh Ecumenical Council speak must be understood in a conditional sense—namely, until such time as a legislative body should arise with such competence as those councils possessed in issuing church laws; and until then, all those laws remain strictly binding on everyone who wishes to belong to the Church.[12]

Proclaiming in this sense the universal binding force, for all members of the Church, of the laws received and confirmed by the ecumenical Church, the Council in Trullo, by its thirty-ninth canon, at the same time permits the local churches to have, according to the circumstances in which they find themselves, their own particular church law as well, by which they are to govern their external life. Only this particular law must be, in its foundation, in accord with the general fundamental laws of the Church, must be permeated with the spirit of the general law, and must strive, in its particularity, toward that same goal toward which the general church law strives. Under these conditions, the legal precepts of one or another local church have binding force for that church, and that binding force ceases only when the competent authority abolishes or alters them. According to the reciprocity that exists among the local churches, according to their equality of right and their independence in the conduct of church affairs, the particular laws of the local churches, to the extent that they are binding on the churches concerned, must be equally respected by the other churches, nor does any local church have the right to interfere in the legislative work of another local church, when that work develops within its own competent sphere and does not violate the rights of others.[13]

Church law is composed not only of the laws which the Church has issued by her own authority, but also of those laws which the Church has received from the state authority, and which concern the Church (§15). Independently of the fact that such state laws have, in themselves, binding force for every subject of the state, they are binding for every member of the Church within the state concerned for the further particular reason that the Church has received them for her administration in certain matters of the Church, and has recognized their legal validity.[14] They are binding within the Church, further, on account of that general principle expressed in the canonical collections, that the state laws are to be in force in every matter concerning which the church authority has not issued its own particular law.[15]

To the church laws every one, without any distinction, who belongs to the Church is subject. Ignorance of the law (ἄγνοια τοῦ νόμου, ignorantia legis) can excuse no one.[16] Once a law has been promulgated in the prescribed manner, its application cannot depend on whether or not it is known to those whose legal relations the law in question determines; rather, everyone is bound to know that law, and, should he happen not to understand its meaning, he must seek to have it clarified for him.[17] Since, then, a law once duly promulgated is binding, and since ignorance of the law can excuse no one before the court, it belongs to one of the foremost duties of the church authority to see to it that all fulfill these laws, and to subject to her judgment, and to punish, everyone who despises them or offends against any law. And in the first place the bearers of the church authority itself—the church elders—are bound by the church laws, who as such may not extend their own authority either over the teaching of the Church, which they must sacredly keep and preach in every respect exactly as it has been received and confirmed by the ecumenical Church;[18] nor over the church precepts concerning the fundamental constitution of the Church;[19] nor over the liturgical ordinances prescribed by the Church, in respect of which they must take care both to keep them themselves and to see that others keep these institutions.[20] Subject to the church laws, further, are the emperors and all worldly authorities who wish to benefit from the spiritual goods of the Church,[21] nor may the state authority possess independent authority within the Church, nor enter directly into church affairs, but where there is need, will do so only through the church authority.[22] Subject to the church laws, further, are children, for whom their parents or guardians are responsible if the laws are not fulfilled, to the extent that the children are able, according to their age, to fulfill them; the fundamental Christian laws, however, they must unconditionally fulfill, regardless of their age.[23] In the carrying-out of church precepts, the Church allows an exception only when someone lacks the physical or moral capacity to fulfill them, and in such a case she gives special rules for how one may, at least in essentials, correspond to the law. This holds for the infirm, for the sick, for young children, and, in general, for all who through no fault of their own fail to fulfill some law.[24] Not directly subject to the church laws is the non-believer, since he does not enjoy the rights of a member of the Church; but if such persons are members of the same state in which the legal existence of the Church is recognized and in which the Church stands under the protection of the state laws, then they are bound to respect the church laws, nor may they permit anything that would conflict with those laws and that might disturb the good order of the Church.[25]


[1] Θεῖα δόγματα. Balsamon on canon 64 of the Council in Trullo. To the question: τί ἐστι δόγμα; Basil the Great gives the answer in canon 91, and he emphasizes the significance of dogmas. The Ὅροι of the 4th, 6th and 7th Ecumenical Councils are called dogmas in the “Book of Rules”. Moscow, 1862, pp. 5. 7. 8.

[2] By enacting in its 12th canon that a cleric who has received episcopal ordination may no longer live together with his wife, the Council in Trullo thereby abrogated the 5th Apostolic canon, which threatens a bishop with deposition if he puts away his wife; but the needs of the time brought about this change, and the same council justifies its course of action by the fact that this practice (of a bishop living with his wife) had in its day become an occasion of stumbling and scandal for the people, and it adds: “Since our care must be directed above all to the benefit of the flock entrusted into our hands, we decree that henceforth this shall in no way be so. And this we declare, not for the abrogation or overthrow of what was enacted apostolically (οὐκ ἐπ᾽ ἀθετήσει, ἢ ἀνατροπῇ τῶν ἀποστολικῶς νενομοθετημένων), but because we are concerned for the salvation of the people and for its advancement in what is good, and that no blemish remain upon the priestly rank. For the divine apostle says: do everything to the glory of God; be not an offense neither to the Jews, nor to the Greeks, nor to the church of God, just as I please everyone in everything, not seeking my own benefit but that of many, that they may be saved. Be imitators of me, as I also am of Christ.” By this there was established and prescribed a norm for the conduct of the church in such and similar circumstances for all future times.

[3] Γενικοὶ κανόνες. Balsamon’s commentary on canon 13 of the First Ecumenical Council (Ath. Synt. II, 143). Καθολικοὶ κανόνες. The same author’s commentary on canon 16 of the VII Ecumenical Council (Ib. II. 624).

[4] Ἰδικοὶ κανόνες. Balsamon’s commentary on Sardican canon 4 (Ath. Synt. III, 229). Τοπικοὶ κανόνες. Balsamon’s and Zonaras’s commentary on Carthaginian canon 17 (Ib. pag. 351). On these particular canons Balsamon lays down this norm for judging when they are to be in force: Εἰδικοὺς κανόνας λέγε κρατεῖν ἔνθα δὴ καὶ ἐξεφωνήθησαν, εἰς δὲ τὰ λοιπά, κρατεῖν τὸν παρόντα (γενικὸν) κανόνα. Balsamon on canon 32 of Basil the Great (Ib. IV. 175.) On the so-called προσωπικοὶ κανόνες see note 7, § 3.

[5] Here one must bear in mind what we said about the task of canon law (§. 5), and accordingly a man’s inward acts cannot be the object of ecclesiastical laws in the strict sense, for these fall under the judgment of conscience, while the church, as a juridical community, judges only outward acts.

[6] Cf. the First Book of Moses 2:16, 17; the Second Book of Moses 20:1—22; Matt. 5:17 ff., John 10:34.

[7] See Puchta, Cursus der Instit. I, 43. Savigny, System des heutigen röm Rechts I, 131. Bluntschli, Allgemeines Statsrecht. II, 132. Unger, System des österr. allgemein. Privatrechtes Leipzig, 1856—64. I, 28.

[8] What a sanction is, see n. 2, § 2.

[9] See II Ecum. Council canon 1, III Ecum. canon 7, Council in Trullo canons 1, 73, 80, Carthaginian canon 2. Cf. the Nomocanon of Fourteen Titles, Title I, ch. 1 (Ath. Synt. I, 35) Cod. Justin. lib. I. tit. 1. const. 1. 5. 6. 7. et 8 Basilic. lib. I. tit. 1.

[10] Basil the Great canons 45, 84, 85; I Ecum. canon 12; VII Ecum. canon 5.

[11] See the Collection of Rules. 2nd edition. Introduction, pp. XVIII and XIX.

[12] My Collection, cited ed., pp. XV and XVI.

[13] Ap. can. 34, I Ecum. can. 4, 6, II Ecum. can. 2, Ant. can. 9, etc.

[14] Carth. can. 58—64. Cf. Dr. F. A. Biener, Geschichte der Novellen Justinians. Berlin, 1824. § 157 ff.

[15] Nomocanon of Fourteen Titles. Tit. I, ch. 28. (Ath. Synt. I, 68). See above, note 2, § 15

[16] Κανονικῶς ἡ τοῦ νόμου ἄγνοια πάντας βλάπτει. Basilicor. lib. I. tit. IV, 9.

[17] Μηδεὶς ἢ ἀγνοείτω ἢ ἀποπροσποιείσθω διατάξεις βασιλικάς. Basilic. lib. II. tit. IV. 21. Cf. the synodal missive of Patriarch Isaiah in the year 1325 (Ath. Synt. V, 134—137), particularly with regard to the ecclesiastical laws.

[18] III Ecum. can. 7, Trullo can. 1, 19, VII Ecum. can. 1.

[19] IV Ecum. can. 1, Trullo can. 2.—A bishop, when he is being ordained, with regard to the observance of the ecclesiastical laws, takes the following oath: “Обѣщаюся [illegible] каноны святыхъ апостолъ, и седми вселенскихъ и благочестивыхъ помѣстныхъ соборовъ, иже на сохраненіе правилъ велѣній суть узаконены, и елико по разнымъ временамъ и лѣтомъ отъ истинно поборствующихъ по святѣй каѳолічестѣй восточнѣй православнѣй вѣрѣ, каноны и святыя уставы суть изображены, и та вся хранити крѣпце и не нарушимъ до кончины моея жизни съ симъ моимъ обѣщаніемъ свидѣтельствую, и вся яже они пріяша, и азъ пріемлю и ихъ же они отвратишася, и азъ отвращаюся.” Ed. St. Petersburg 1865, p. 4

[20] Trullo can. 29, 32, 81

[21] “What the holy council has decided is law for me; that I follow, that I believe,” said Emperor Marcian with regard to a disciplinary question which the Fourth Ecumenical Council had to resolve. See Harduini Concil. II, 432—433.

[22] IV Ecum. can. 9., VII Ecum. can. 3. 6., Ant. can. 5. 11. 12., Sard. can. 8. 9., Carth. can. 15. 48. 104., Protodeut. can. 9.

[23] Trull. can. 84., Carth. can. 110.

[24] Ap. can. 69., I Ecum. can. 2. 12. 13., Trull. can. 102., Anc. can. 5., Carth. can. 43. 45., Basil the Great can. 3. 74., Greg. Nyss. can. 4. 5. 8.

[25] Cf. can. 93 of the Carthaginian council and Zonaras’s commentary on this canon (Ath. Synt. III, 531—532)

§ 18. The Interpretation of the Law

Like every other law, the law of the Church too has the task of precisely establishing the meaning of a given legal relation, that is, of expressing in words a thought by which the existence of that legal relation will be secured against every error and arbitrariness. And for this to be achieved, those to whom the legal relations in question pertain must clearly and fully grasp that thought. For this it is not enough merely to know the words of the law itself mechanically,[1] but one must penetrate into its meaning and skillfully transpose oneself to the standpoint of the legislator and adopt the thought that guided him when he issued the law. This work is called the interpretation (ἑρμηνεία, interpretatio) of the law, which is defined as the clarification of the content of the law and the extraction of the inner from the outer, of the thought from the form.[2]

In the interpretation of law four elements are distinguished: the grammatical, the logical, the historical, and the systematic. The grammatical element of interpretation takes as its object the words of the law, and seeks to derive the meaning from the words themselves; it consists, then, in clarifying the expressions which the legislator used in the law. The logical element analyzes the very thought of the law, namely, it investigates the logical relation in which the individual constituent parts stand to one another within that thought. The historical element looks to the state of the legal relations of the time when the law was issued and examines the origin of the law itself. The systematic element, finally, concerns the inner connection which unites the given law with all the other legal institutions; and since this necessarily must have stood before the eyes of the legislator, only then will his thought be fully grasped if it is clear in what relation a given law stands to the whole system of law and what significance it has within that system. With these four elements the interpretation of law is exhausted. By uniting all four of these elements one achieves, first, that we vividly represent to ourselves the mental activity from which this or that expression of thought in a given law arose, and second, that we fully grasp the whole historical-dogmatic horizon from which the law in question could have arisen, and why this expression, and not another, was used in the text of the law. From this alone it is evident how great is both the usefulness and the necessity of the interpretation of law.[3]

The aforementioned foundations of interpretation may be fully sufficient when one is interpreting a law that is correctly set forth; but there are laws which are not fully intelligible, or concerning which doubt may arise as to their meaning, and in such circumstances those general foundations of interpretation alone no longer suffice. Such cases of not fully intelligible laws may arise either when an indeterminate expression is used in the law, one that does not convey a determinate thought, or when an irregular expression is used, one which expresses one thought while the law intends to express another. To remedy this, legal science prescribes several auxiliary means. Of these means, the first consists in investigating the inner connection of the whole body of legislation, and it can be employed in interpreting such laws either when the part of the law that is deficient in the text is clarified by another part of the same law,[4] or else when a law is interpreted by reference to other, similar laws.[5] This latter method will be the more reliable the closer the two laws stand to one another, and most reliable of all if both laws proceed from one and the same legislator. The laws in question, taken up for the clarification of an incomplete law, may also be older ones, and the presumption in that case is entirely sound, that the legislator of the given law had before his eyes those older laws, and that they supplemented what he had in mind when issuing his own law.[6] A second auxiliary means for clarifying not fully intelligible laws may be the examination of the cause of the law itself (ratio legis). This means is less reliable than the first, for here everything depends on whether, and to what extent, the true cause of the law is known, and it is very easy, with incomplete knowledge of that cause, to arrive at mistaken results.[7] A third means is reckoned to be the assessment of the inner significance of what has been obtained from the interpretation of the law in question. This is the least reliable means, for by it the interpreter can most easily overstep the bounds of his task and offend against the very thought of the legislator.[8]

With the rules set forth here, not everything has yet been said that must be done by one who is called to interpret laws. It is not possible for any one legislation to exhaust all the various cases that may occur in life, nor to issue all the laws that might be needed to provide for all these various cases.[9] Many gaps remain, which must be filled either by the issuing of new laws, or, where that is not done, by the correct interpretation and derivation, from the laws already in force, of what is needed in the given circumstances.[10] So it happens in secular legislation, and the very same happens in the legislation of the Church. Basil the Great, finding that the practice which had arisen in his time regarding virginity—a practice founded on the 19th canon of the Council of Ancyra—was not justified, says that one ought to attend more carefully to the sense of Holy Scripture, such as can be derived by interpretation,[11] and, doing this himself, he derived by way of interpretation, from one general basic rule, several new provisions on the same question which had not previously existed, and which afterward, at the Council in Trullo, received the force of law.[12] The same Father also prescribes the manner in which one ought to proceed in this task, so as not to arrive at mistaken conclusions. “We were asked,” says Basil the Great, “whether it is written that one may take to wife the sister of one’s first wife, and we said what is certain to us and true, namely, that this is not written; and to derive from consistent inference something about which nothing has been said can be done only by him who issues the law, not by him who applies it, for in such a case it would be permitted to whoever might venture it to take, while his wife still lived, her sister as well; and such a sophism could very well be attached to precisely this case.”[13] The rule of Greco-Roman law, that in cases where there is no positive law concerning a given matter one ought to judge by the laws concerning similar matters,[14] was applied abundantly also in the legislation of the Church,[15] and that legislation follows this rule to this day.[16]

An exemplary application of all these rules of interpretation is found in the commentaries on the canons by John Zonaras, and likewise in the scholia of Theodore Balsamon on the Nomocanon in Fourteen Titles.[17]


[1] “Scire leges non est verba earum tenere, sed vim ac potestatem.” Digest. lib. I. tit. III. l. 17. Cf. Basilic. lib. II. tit. I. 27. Although there is another provision on this point in the Greco-Roman legislation: “Contra legem facit, qui adversus verba legis facit: fraus autem legis est circumvenire sententiam salvis verbis.” Digest. lib. I. tit. III. l. 29. Cf. Basilic. lib. II. tit. I, 39.

[2] Cf. Savigny, System des heut. röm. Rechts. I, 213. — Arndts, Pandect. § 6. — Unger, System. § 13. — Puchta, Instit. § 17.

[3] “Quamvis sit manifestissimum edictum praetoris, attamen non est negligenda interpretatio ejus.” Digest. lib. XXV. tit. IV. l. 1. § 11. On this general provision of Greco-Roman legislation, in the edition of D. Gothofredi Corporis juris civilis (I, 754) there stands this judicious note: “Hinc colligere possis parum prudenter facere, qui omnes legum interpretationes damnant.” Cf. the Nomocanon of Fourteen Titles. Tit. I. ch. 3. ἕτερον σχόλιον (Ath. Synt. I, 41). See n. 15. § 14.

[4] “Incivile est nisi tota lege perspecta, una aliqua particula ejus proposita, judicare vel respondere.” Digest. lib. I. tit. III. l. 24. Cf. Basilic. lib. II. tit. I, 34.

[5] Ἐκ τῶν ὁμοίων τέμνεσθαι δεῖ τὰ περὶ ὧν οὐ κεῖται νόμος. Basilic. lib. II. tit. I, 23. Cf. Digest. lib. I. tit. III. l. 12.

[6] “Non est novum, ut priores leges ad posteriores trahantur.—Ideo qui anteriores leges ad posteriores trahi usitatum est, et semper quasi hoc legibus inesse credi oportet, ut ad eas quoque personas et ad eas res pertinerent, quae quandoque similes erunt.” Dig. lib. I. tit. III. l. 26. 27. Cf. Basilic. lib. II. tit. I. 36. 37. In regard to church laws in particular, this is expressed in the Ecloga of the emperors Leo and Constantine (ed. Zachariae, Collectio librorum juris graeco-romani ineditorum. Lips. 1852): Οἱ προγενέστεροι κανόνες, καὶ εἰς τοὺς μεταγενεστέρους ἕλκονται, ὡσαύτως δὲ καὶ αἱ προγενέστεραι πράξεις καὶ οἰκονομίαι, καὶ εἰς τοὺς μεταγενεστέρους ἕλκονται, καὶ κρατοῦσιν ἐπὶ τῶν ὁμοίων δηλονότι προσώπων τε καὶ πραγμάτων. tit. III. § 7. Cf. the Syntagma of Blastares, letter N, ch. 7. (Ath. Synt. VI, 400)

[7] In this respect one should make very cautious use of those legal maxims to the effect that “ubi eadem ratio legis, ibi eadem legis dispositio” and “cessante ratione legis, cessat lex ipsa”, to which maxims perhaps more significance was formerly attributed than they in themselves possess. See Savigny, System. I, 308. Cf. Unger, System. § 13.

[8] On this account Greco-Roman legislation recommends: “in re dubia melius est verbis edicti servire.” Digest. lib. XIV. tit. I. l. 1. § 20. And in general, in the task of interpreting laws that are not fully intelligible, it recommends: “benigniust legis interpretandae sunt duo voluntas earum conservetur”. (Digest. I, 3. l. 18), and “in ambigua voce legis ea potius accipienda est significatio, quae vitio caret”. (Dig. I. 3. l. 19). Cf. Basilicor. lib. II. tit. I, 28. 29.

[9] In Greco-Roman legislation the following principles are expressed in this regard: Τοὺς νόμους ἀπὸ τῶν ὡς ἐπὶ τὸ πλεῖστον συμβαινόντων, οὐ μὲν τῶν σπανίως εἰσάγεσθαι δεῖ—Οὐδὲ ἀπὸ τῶν δυναμένων ἐν ἑνὶ συμβῆναι θέματι.—Παραβαίνουσι γὰρ οἱ νομοθέται τὸ ἅπαξ ἢ δὶς συμβαῖνον καὶ οὐκ ἀξιοῦσι νομοθετῆσαι περὶ αὐτοῦ—Οὐ περὶ τοῦ καθ᾽ ἕκαστον, ἀλλὰ κοινῶς οἱ νόμοι τίθενται—Οὐ πάντα τὰ θέματα περιλαμβάνει ὁ νόμος, ἀλλὰ τὰ ὡς ἐπὶ τὸ πλεῖστον συμβαίνοντα. Basilicor. lib. II. tit. I, 15. 16. 17. 19. 21. Cf. Digest. lib. I. tit. III. l. 3. 4. 6. 8. 10.

[10] “Et ideo de his, quae primo constituuntur, aut interpretatione aut constitutione optimi principis certius statuendum est.” Digest. I. III. l. 11. Cf. Basilic. II. I, 22. “Non possunt omnes articuli sigillatim aut legibus aut senatusconsultis comprehendi: sed cum in aliqua causa sententia eorum manifesta est, is, qui jurisdictioni praeest, ad similia procedere, atque ita dicere debet.” Dig. I. III. l. 12. Cf. Basil. II. I, 23. “Nam…. quotiens lege aliquid unum vel alterum introductum est, bona occasio est, caetera, quae tendunt ad eandem utilitatem, vel interpretatione, vel certe jurisdictione suppleri.” Dig. I. III. l. 13.

[11] Προσέχειν ἀκριβῶς τῷ κατ᾽ ἔννοιαν φαινομένῳ πράγματι, καὶ τῇ τῆς γραφῆς διανοίᾳ, ἐν δυνατὸν ἐξευρεῖν ἀπὸ τοῦ ἀκολούθου. Canon 18. (Ath. Synt. IV, 140)

[12] See canons of the same: 20. 21. 41. 78. 87. Cf. canon 2 of the Council in Trullo

[13] Basil the Great, canon 87. Cf. Zonaras’s commentary on this canon (Ath. Synt. IV, 264—268).

[14] See note 5 of this §

[15] See canon 6 of Gregory of Nyssa, 11. 18. 24. 47. 87. and 91. of Basil the Great, etc.

[16] See M. I. Gedeon Κανονικαὶ διατάξεις, ἐπιστολαί, λύσεις, θεσπίσματα τῶν ἁγιωτάτων πατριαρχῶν Κωνσταντινουπόλεως. Ἐν Κωνσταντινουπόλει, 1888—89.

[17] We shall speak of this further below. Cf. the προοίμιον of Zonaras to his commentaries on the canons (Ath. Synt. II, 1). Balsamon, mentioning Zonaras’s commentaries, observes that he did this wisely, most skillfully, and in such a way that no one could do it better (σοφῶς καὶ ὑπερδεξίως, καὶ ὡς οὐκ ἄν τις εἴποι κρειττόνως), and for that reason gives him the appellation ὁ ὑπερφυέστατος Ζωναρᾶς. Ath. Synt. IV, 76. And on Balsamon’s work see G. Beveregii, Συνοδικὸν sive Pandectae canonum…. ab ecclesia graeca receptorum. 2 tom. Oxonii, 1672. Prolegomena, pag. IX—XV.

§ 19. The Cessation of a Law

Speaking of the distinction among the laws of the Church (§ 17), we said that unchangeable are those that concern the faith, while the laws that concern church discipline are subject to change according to the needs of the Church and according to the changes brought about by the social condition of one age or another. Once a law concerning discipline has been introduced through a competent channel, it remains in force until it is subjected to change by a juridically recognized manner. This change may be either complete or partial. In the first case the law is abolished entirely (ἀναίρεσις, abrogatio) and ceases to be in force, either as a result of an explicit legislative provision, or else because it has fallen out of custom (ἀχρησία, desuetudo) and is no longer used by anyone.[1] In the second case only one part of a given law may be abolished, and it may or may not be replaced by a new addition;[2] and it may also happen that a law remains generally in force, and only certain individuals are exempted from its execution. This latter occurs either in the form of a privilege (προνόμιον, privilegium) or of a dispensation (συγκατάβασις, dispensatio).

I. The abrogation (ἀναίρεσις, abrogatio) of a law may occur: a) When the competent legislative authority, for justified reasons, issues a new law in place of the former one, and in such a case (per the rule: lex posterior derogat priori) the new law replaces the former.[3] The competence of the authority forms the chief basis here, and hence an existing law can be abrogated only by an authority equal to, or higher than, the one that issued the law in question. The ecumenical councils, as the highest legislative authority in the Church, had the right to do this, and did do this, with regard to every law issued before them that circumstances required to be altered. We have seen that the Council in Trullo, by its 12th canon, abolished the provision of Apostolic canon 5; the Apostolic canon 37, the 5th canon of the First Ecumenical Council, and the 19th canon of the Fourth Ecumenical Council all three prescribe that councils of bishops must be held twice a year in every metropolitan province; the Council in Trullo, however, by its 8th canon, and likewise the Seventh Ecumenical Council by its 6th canon, altered this provision on account of the new circumstances of the Church, and ordained that such councils henceforth be held only once a year. The local Council of Neocaesarea, by its 15th canon, had established that in each provincial church there might be no more than seven deacons in all, and the Council in Trullo, by its 16th canon, abolishes this.[4] b) If a law was issued for some determined period of time and for certain determined cases, it will cease to be in force when the appointed time has elapsed, and when the cases in question no longer occur.[5] c) A law ceases to be in force when its subject matter no longer exists, or at least no longer exists in the manner the law presupposed, and likewise when the legal underlying principle that gave rise to the law in question no longer exists—per the rule: cessante ratione legis, cessat lex ipsa. For example, in the earliest times of the Church, church authority judged not only the spiritual but also the civil transgressions of Christians, and its judgment carried with it the exclusion of the persons concerned from the community;[6] and the Church acted thus because it was governed in complete separation from pagan civil society. But when the Church entered into union with the state, and the state began to protect the Church and to concern itself with good order within it, all matters that were not strictly of a church nature, even though they concerned Christians, passed over to the civil court, and consequently those church laws that concerned such matters ceased to be in force.[7] d) A law also ceases to be in force when it no longer corresponds to the new circumstances in which the Church finds herself, and church authority, as a result of these new circumstances, finds it necessary to abolish it—or else when, as a result of these same circumstances, the ecclesiastical legislature has issued, on certain matters, laws different from those that previously existed on the same matters, without even mentioning that the former laws are thereby abolished.[8] e) In cases where a new law is not expressed in absolute terms, it must be inferred that the legislator intended thereby to abolish only what had existed until then, while the exceptions in question remain in their former force notwithstanding.[9] For example, by the 2nd canon of the Council of Constantinople of the year 879, it is ordained that a bishop who withdraws to the monastic life and places himself in the position of penance must be deprived of his dignity.[10] By this canon is abolished the custom that had crept into the Church whereby certain bishops, neglecting the affairs of the Church, spent their time solely in monastic exercises; but this does not thereby abolish the practice that a hieromonk may become a bishop.[11]

A law may also cease to be in force through its disuse, when some custom prevails that differs from that law. Balsamon, in his scholia on the Nomocanon in Fourteen Titles, cites Ulpian’s maxim from the Basilica, to the effect that through disuse (δι᾿ ἀχρησίας, desuetudine) a law may cease to be in force.[12] This provision of Greco-Roman legislation thereby acquired direct significance in ecclesiastical legislation as well. But this disuse must be strictly justified, and the custom that has come to prevail in place of some positive law must rest upon truth and accord with the general spirit of the law,[13] “for,” say the fathers of the Council of Constantinople of the year 861 in their 7th canon, “nothing that has crept in contrary to law and order may be allowed to prejudice what has been canonically established.” Accordingly, and in general, the abolition of an existing law can be brought about only by such circumstances as arise from within the inner life of the Church itself—that is, when the Church feels an unavoidable need to order something differently than had previously been the case, when the securing of the Church’s proper inner life and outward peace is at stake, and when the motive for it is not conditioned by worldly considerations, which cannot be proper to the spirit of the Church and which have always brought harm to the Church whenever they have become decisive in such matters. At the same time, the actual abolition of the binding force of a law must be carried out by the competent authority, within the bounds fixed by the general legislation, and after taking into account all the circumstances that make such abolition necessary; the new law must be better and more complete than the one abolished and must genuinely correspond to the needs of the Church; and finally, this new law must proceed from the fundamental laws of the Church, which are unchangeable, and must stand in strict dependence upon those fundamental laws.

II. A law may remain in force generally, while for certain physical or juridic persons an exception is made in this regard, and in place of that law a special law may be issued that concerns only those physical or juridic persons and no one else. Such a law is called a privilege (προνόμιον), and stands in close connection with the jus singulare of Greco-Roman legislation. It establishes separate legal relations with regard to certain physical or juridic persons, who by force of that law enjoy the privileges thereby established and are not bound by the provisions of the general law that hold good for others.[14] The inner cause from which such a law proceeds consists, in general, in some good aim that is sought to be achieved; and its chief mark consists in this, that it forms an exception to an existing general rule and is exclusively positive in nature.[15]

The power to grant a privilege belongs only to him who is competent to issue laws, and likewise he alone may, under certain conditions, take it away. A privilege may also cease to be in force of itself, as, for example, when the cause for which it was granted ceases, or when the legal relations to which it pertained cease.[16]

III. A second manner in which a law remains in full force, while only certain individuals are exempted from its execution, occurs in the case of dispensation (συγκατάβασις). Dispensation consists in a condescension of the competent authority toward someone, whereby, in an exceptional case, that person may fail to fulfill the provision of an existing general law. Dispensation does not have the character of necessity; rather, it is only a condescension to human weakness, and it may be justified by the aim of removing some evil, and when the general good of the Church so requires.

With every legal provision that men issue there exists the rule that dispensation may be granted from the fulfillment of that provision, when the common good requires it and when certain considerations must be shown to individuals.[17] The very same holds, in principle, also with regard to the provisions of the legislative authority of the Church. The canons of the Church permit the bearers of church authority to relax the strictness of an existing law with regard to individual persons, and only in extraordinary circumstances, when, namely, such a relaxation has in view the general good of the Church and the securing of good order within her.[18] But this relaxation is not left to the discretion of the bearers of church authority to grant as they will; rather, it is confined within precisely delineated bounds, within which alone, and exclusively, they may move. With regard to those laws of the Church that have been recognized by the ecumenical Church as universally binding upon all, no dispensation whatsoever may ever, under any circumstances, take place.[19] Only with regard to those laws that were not issued or confirmed by the ecumenical Church, but which church authority subsequently issued as an extension of those fundamental laws, according to the particular circumstances of time and place—only with regard to such laws has the Church, for weighty reasons and for the sake of higher aims, permitted dispensations from the existing law with respect to individual persons who were deemed worthy of such condescension on the part of church authority.[20]

Only he to whom belongs the right to issue a law has the right to grant dispensation from it, and subordinate authorities may do so only within the bounds, and according to the authorization, expressly received from the legislative authority.[21] A dispensation loses its force when the cause for which it was issued ceases, or when the underlying request was not true and was obtained from the authority by fraudulent means.

CHAPTER THREE. The Sources of Church Law Themselves.


[1] Ὥσπερ ἡ θέσις τοῦ νόμου ἔγγραφος καὶ ἄγραφός ἐστι, οὕτω καὶ ἡ ἀναίρεσις αὐτοῦ, ἢ δι᾽ ἐγγράφου γίνεται νόμου ἢ δι᾽ ἀγράφου, τουτέστι τῆς ἀχρησίας. Balsamon’s scholia on chapter 3 of Title I of the Nomocanon in Fourteen Titles. Cf. Basilicor. lib. II. tit. I, 41. § 2

[2] The following maxim of Ulpian also holds here: “Lex aut rogatur, id est, fertur: aut abrogatur, id est, prior lex tollitur: aut derogatur i.e. pars primae tollitur: aut subrogatur i.e. adjicitur aliquid primae legi: aut abrogatur i.e. mutatur aliquid ex prima lege.” Tituli ex corpore Ulpiani. tit. I. § 3.

[3] Cf. Digestor. lib. I. tit. IV. l. 4.

[4] See also Carthaginian canon 41, Trullan canon 29, and others.

[5] Trullan canon 3, Neocaesarean canon 8, Carthaginian canon 102, Basil the Great canon 47, and others.

[6] See the Apostolic canons 12, 13, 66, 67, 84, and others.

[7] Cf. the Carthaginian canons 59, 62, 63, 97, 102, and others.

[8] Αἱ μεταγενέστεραι διατάξεις ἰσχυρότεραι τῶν πρὸ αὐτῶν εἰσιν. Basilic. II. tit. VI, 5. Cf. Ancyra canon 6 and Peter of Alexandria canon 3 with canon 73 of Basil the Great; apostolic canon 5 with Trullan canon 12; apostolic canon 37, canon 5 of the First Ecumenical Council and canon 19 of the Fourth Ecumenical Council with Trullan canon 8 and canon 6 of the Seventh Ecumenical Council

[9] “In toto jure generi per speciem derogatur, et illud potissimum habetur, quod ad speciem directum est.” Digest. lib. L. tit. XVII. l. 80. In the Basilika this maxim of law is expressed as follows: Τὰ εἰδικὰ γενικῶν ἐπικρατέστερα. Lib. II. tit. III, 80.

[10] Εἴ τις ἐπίσκοπος, ἢ εἴ τις ἄλλος τοῦ ἀρχιερατικοῦ ἀξιώματος, πρὸς τὸν μοναχικὸν θελήσοι κατελθεῖν βίον καὶ τὸν τῆς μετανοίας τόπον ἀναπληρῶσαι, μηκέτι κτλ. Ath. Synt. II, 707.

[11] See the commentaries of Zonaras and Balsamon on the aforesaid canon (Ath. Synt. II, 708—710) and Blastares’ syntagma, letter Ε, ch. 29 (Ibid. VI, 284—285). Cf. rule 90 in the nomocanon appended to the Great Trebnik. Ed. A. Pavlov.

[12] See note 1 to this §

[13] Τὸ μὴ μετὰ λογισμοῦ εἰσενεχθέν, ἀλλὰ κατὰ πλάνην καὶ συνήθειαν κρατήσαν οὐ δεῖ κρατεῖν ἐν τοῖς ὁμοίοις. Τῆς συνηθείας καὶ τῆς χρήσεως ἡ αὐθεντία οὐχ ἐπὶ τοσοῦτον ἰσχύει, ὡς καὶ τὸν λογισμὸν καὶ τὸν νόμον ὑπερνικᾶν. Basilicor. lib. II. tit. I, 47. 51. And Balsamon, in connection with this, says in the scholia on the aforesaid passage of the Nomocanon in Fourteen Titles: Καινὸν οὐκ εἰσάγει νόμιμον ἡ συνήθεια, εἰ παλαιῷ τινι νόμῳ μάχηται, δυνατὸν μὲν γὰρ ἐκ τῆς ἀσυνηθείας μὴ κεχρῆσθαι νομίμῳ, οὐ μὲν καὶ ἐναντίως κεχρῆσθαι…. Θέσιν τοῦ νόμου ἄγραφον εἶναι καὶ ἔγγραφον, ὡσαύτως καὶ τὴν ἀναίρεσιν, καὶ τὴν μὲν θέσιν διὰ τῆς ὑπὸ ἀγράφου συνηθείας ἀχρησίας, ὡς ἐπιβαρῆ τοῖς ὑπηκόοις ἀναιρεῖσθαι διὰ τὸ φιλάνθρωπον· τὴν δὲ ἀναίρεσιν διὰ συνηθείας ἤτοι ἀγράφου νόμου μὴ ἀπρακτεῖν, διὰ τὸ ἐναντιοῦσθαι φιλανθρώπῳ νόμῳ. Ath. Synt. I, 40—41

[14] See Savigny, System des heut. röm. Rechts. I, 62 fg. — Puchta Institut. § 31 (I, 92—93) — Arndts, Pandect. § 23. — Unger, System. § 8. und § 65.—Cf. Zhishman, Das Stifterrecht in der morgenländ. Kirche S. 41 fg.

[15] Ἰδικὸς νόμος ἐστὶν ὁ διά τι χρήσιμον παρὰ κανόνας εἰσαγόμενος αὐθεντίᾳ τοῦ νομοθετοῦντος. Basilic. lib. II. tit. I, 27.

[16] Cf. the works we mentioned in note 14 of this §, and especially Arndts, Pandect. § 57.—At the pertinent places in this work of ours, we shall also speak of the privileges which the respective natural or juridical persons in the church enjoy

[17] See on the power of dispensation of the Roman senate in Puchta, Instit. § 75.

[18] Ἐξ ἀνάγκης καὶ νόμου μετάθεσις γίνεται, says the patriarch of Constantinople Sophronius in his letter of August 1864 (Γεδεὼν Διατάξεις I, 408). Basil the Great, in his first canonical letter to Bishop Amphilochius (can. 1), prescribes how various heretics are to be received into the church, but allows that one may also depart from that rule in certain cases, ἐὰν μέντοι μέλλῃ τῇ καθόλου οἰκονομίᾳ ἐμπόδιον ἔσεσθαι τοῦτο. Ath. Synt. IV, 91. See the letters of Cyril of Alexandria to Maximus, deacon of Antioch, and to Gennadius, archimandrite, concerning dispensation from the strictness of the canons in certain circumstances (Ed. Migne). Cf. the canons: 12 of the First Ecumenical Council, 102 of the Council in Trullo, 10 of Peter of Alexandria, 4, 5, 7 and 8 of Gregory of Nyssa, and many others.—In the Roman Catholic Church the following principles obtain regarding dispensations: Ubi non pugnatur contra aeternam Dei legem, potest esse dispensationis locum, cum timetur paci ecclesiae. Dispensationes debent esse ex charitate et ecclesiae necessitate, hacque cessante debent et ipsae cessare. See L. Thomassin, Vetus et nova ecclesiae disciplina. Pars. II. lib. III. cc. 24—29.

[19] See what was said earlier about the difference among ecclesiastical laws and about their respective binding force (§ 17).

[20] Dr. J. Zhishman (Eherecht. S. 713—715) sets forth a different opinion on this matter; according to him there can be no dispensation not only from the canons, but from no ecclesiastical law whatsoever that has in any manner entered into the practice of the church; and in support of this opinion of his he adduces, as the chief proof, the Τόμος περὶ συνοικεσίων of Patriarch Gregory VI of Constantinople of February in the year 1839. In the chapter on marriage law we shall speak separately about this decree of Patriarch Gregory VI as well, and on the basis of it and of the many centuries of ecclesiastical practice, it seems to us, we shall be able to prove that the opinion of the aforementioned canonist is set forth too strictly. Meanwhile see the dispensations from existing legal prescriptions, for the justified causes which the catalog of canonical decrees of the Constantinopolitan patriarchal synod records. Γεδεὼν Διατάξεις. I, 109. 111. 123. 151. 153. 155. 157. 159. 162. 163. 165. 166. 168. 185. 265

[21] See canon 2 of the Council of Ancyra and Zonaras’s commentary on the same canon (Ath. Synt. III, 22)

§ 20. General Survey

Having reviewed the general significance of all the sources of church law and their application, let us now see in particular what these sources are, from which the science of church law draws its content.

For a clearer overview, we shall divide all the sources into two groups: 1) general sources, which concern the whole Church, and 2) particular sources, which, alongside the general ones, concern the individual autocephalous churches now in existence. These latter, particular sources we shall examine in the order in which the churches concerned arose; the former we shall examine according to their degree of importance, namely: a) the fundamental sources, which are, first of all, Holy Scripture and Tradition, and then the canons; b) the supplementary sources, that is, the decrees of councils and the canonical epistles of Orthodox pastors that were issued after the closing of the fundamental canonical collection and that serve to supplement the fundamental sources; c) the auxiliary sources, namely, the canonistic opinions, treatises, and interpretations of the more eminent canonists recognized by the Church, which have always been held in esteem within the Church and have served as a reliable aid in church-legal practice. To these sources of a general character must further be added d) the old church-civil laws, that is, those laws which the Greco-Roman emperors issued, either on their own or together with church authority, in favor of the Church, so that her progress and good order within her might be maintained. These laws supplemented Orthodox church law and always served it as an auxiliary source; and inasmuch as these laws were incorporated into the general canonical collections and set alongside the canons of the Church for the purposes of general church administration, and inasmuch as, further, on many questions of church life the Orthodox Church still has recourse to these laws today, they have the significance of a general source of church law.

I. THE GENERAL SOURCES OF CHURCH LAW.

a) The Fundamental Sources.
§ 21. Holy Scripture and Tradition

Holy Scripture is made up of certain books which, according to the teaching of the Church, were written by inspiration of God. They are divided into the books of the Old Testament and the books of the New Testament. The books of the Old Testament are these: Genesis, Exodus, Leviticus, Numbers, Deuteronomy, Joshua, Judges, Ruth, Esther, First and Second Kingdoms [1–2 Samuel], Third and Fourth Kingdoms [1–2 Kings], First and Second Paralipomenon [Chronicles], First and Second Ezra, the Book of Psalms, the Proverbs of Solomon, Ecclesiastes, the Song of Songs, Job, the Twelve Prophets, Isaiah, Jeremiah, Baruch, Lamentations and the Epistle [of Jeremiah], Ezekiel, Daniel. The books of the New Testament are these: the four Gospels—according to Matthew, according to Mark, according to Luke, according to John; the Acts of the Apostles; the seven Catholic Epistles—one of James, two of Peter, three of John, one of Jude; the fourteen Epistles of Paul—to the Romans, two to the Corinthians, to the Galatians, to the Ephesians, to the Philippians, to the Colossians, two to the Thessalonians, to the Hebrews, two to Timothy, to Titus, and to Philemon; and the Apocalypse.[1]

These books are called canonical (κανονιζόμενα βιβλία), and the Church acknowledged them as such in the fourth century,[2] distinguishing them from the non-canonical (οὐ κανονιζόμενα)[3] and the apocryphal (ἀπόκρυφα).[4]

All these books of Holy Scripture were written in two languages: those of the Old Testament in Hebrew, those of the New Testament in Greek, and from these languages they were translated into the other languages. Which text or translation is exact is a question for isagogics to answer; for church law it is enough that the given edition of the Bible be approved by synodal authority, and it is from such an edition that church law is then free to draw what it needs. Editions that are not synodally approved have no authority,[5] since the Church alone is called to be the guardian of revealed truth, and no one else, and because only she can preserve Holy Scripture from every violation.[6] And that Holy Scripture must be understood solely and exclusively as the Church teaches it, and in no other way, we have seen from the 19th canon of the Council in Trullo, the 91st canon of Basil the Great, and from the decree of the Council of Jerusalem of the year 1672.[7]

Tradition is contained in the ancient symbols of faith, in the collection of the Apostolic Canons, in the decisions of the councils of the early ages of the Church, in the acts of the martyrs, and, in general, in the writings of all the ancient Fathers and teachers of the Church. But in order that Tradition may have full authority in the Church and be reliable, it must bear upon itself the marks established by theological science, by which it may be distinguished from false tradition, and only then can church law also appeal to it and draw from it what it needs for its own system.[8]

In general, Holy Scripture and Tradition concern church law insofar as they make known the foundations of the constitution and governance of the Church, or the so-called jus divinum. And what constitutes this jus divinum, and what is held to be such in the Christian Church, is taught by the symbolic books, which set forth the teaching of the Church precisely and specifically. In the Orthodox Church there are two such books, namely: a) The Orthodox Confession of the Catholic and Apostolic Eastern Church,[9] and b) The Epistle of the Patriarchs of the Eastern Catholic Church Concerning the Orthodox Faith.[10] To these must further be added the Extended Christian Catechism of the Orthodox Catholic Eastern Church.[11]


[1] As far as law is concerned, these books pertain to it as a collection in which the source of the so-called juris divini is contained. Accordingly, isagogic questions have no place in law, but theological science is the one that must occupy itself with them. On the books of Holy Scripture in general Cf. Macarius, Introduction to Orthodox Theology. St. Petersburg ed. §§ 111—121. and the literature on that question cited there.—N. M. Δάμαλας, Ἑρμηνεία εἰς τὴν καινὴν διαθήκην. Ἐν Ἀθήναις, 1876 — Archim. Michael, Introduction to the New Testament Books of Holy Scripture (trans. from the German.) Moscow 1869.—And especially on the books of Holy Scripture in relation to church law see J. Donjat, Praenot. canonic. lib. I. cap. 6—28. (Ed. cit. pag. 21—97). — J. W. Bickell, Gesch. des Kirchenrechts. §§ 4—11 (Ed. cit. 11—22).

[2] See canon 60 of the Council of Laodicea (Ath. Synt. III, 225—226). Carthaginian canon 24 (Ib. III, 368—369). Athanasius the Great, from the Letter on the Festivals (Ib. IV, 78—79). Gregory the Theologian, on which books of the Old and New Testament ought to be read (Ib. IV, 363—364). Amphilochius of Iconium on the same (Ib. IV, 365—367). The canons mentioned and the views of these fathers on the canonical books of holy scripture later received the confirmation of the ecumenical church. See canon 2 of the Council in Trullo (Ib. II, 309).—Canon 85 of the Apostles mentions among the books of holy scripture some further Old Testament books that are not in the Hebrew canon, namely the three books of Maccabees and the book of Jesus the son of Sirach, and it places among the New Testament books: the two epistles of Clement and the eight books of the Constitutions, while omitting the Apocalypse of John the Theologian. With regard to this it should be noted in general that that canon does not speak exclusively of the canonical books of holy scripture, but of the books which Christians must venerate (βιβλία σεβάσμια); and both canonical and non-canonical books could be venerated, provided only that the latter were in accord with the spirit of the Gospel. As for the fact that the Apocalypse was omitted, that depended on the circumstance that at the time when the collection of apostolic canons was compiled this book was not yet known in all the churches, or at least not in the one in which this collection was issued. On the books of the Apostolic Constitutions the Council in Trullo pronounced its judgment in the 7th century (canon 2), depriving them of their authority in the church.—In canon 60 of the Council of Laodicea we do not find the Apocalypse among the New Testament books, and the same is true of the catalogue of Gregory the Theologian, in all likelihood for the very same reason for which it is not mentioned in canon 85 of the Apostles either. Cf., for the rest, on this, L. F. Spittler, Kritische Untersuchung des sechzigsten Laodicenischen Canons. Bremen, 1777.—(On the canonical books of the Old and New Testament which the Orthodox church recognizes today, see “The Lengthier Christian Catechism of the Orthodox Catholic Eastern Church, Examined and Approved by the Most Holy Governing Synod” St. Petersburg, 1848, pp. 8—12.—The Roman Catholic church recognizes the following books: “Testamenti veteris: Genesis, Exodus, Leviticus, Numeri, Deuteronomium, Josuae, Judicum, Ruth, quatuor Regum, duo Paralipomenon, Esdrae primus et secundus, Tobias, Judith, Esther, Job, Psalterium Davidicum, Parabolae, Ecclesiastes, Canticum Canticorum, Sapientia, Ecclesiasticus, Isaias, Jeremias cum Baruch, Ezechiel, Daniel, duodecim Prophetae minores, duo Machabaeorum, primus et secundus. Testamenti novi: quatuor Evangelia, secundum Mattheum, Marcum, Lucam, et Joannem; Actus Apostolorum a Luca evangelista conscripti; quatuordecim epistolae Pauli Apostoli, ad Romanos, duae ad Corinthios, ad Galatas, ad Ephesios, ad Philippenses, ad Colossenses, duae ad Thessalonicenses, duae ad Timotheum, ad Titum, ad Philemonem, ad Hebraeos; Petri Apostoli duae, Joannis Apostoli tres, Jacobi Apostoli una, Judae Apostoli una, et Apocalipsis Joannis Apostoli.” Ss. Concilii Tridentini sessio quarta, decretum de canonicis scripturis. Ed. Aem. L. Richter, Lipsiae, 1839 col. 4. All these books are contained in the Biblia sacra vulgatae editionis Sixti V. Pont. Max. jussu recognita atque edita. I have the edition Antverpiae, 1603, with which I compared the above-mentioned decree of the Council of Trent.—Protestants have in their Bible a smaller number of Old Testament books than the number of these books in the Roman Catholic church. Their New Testament books are the same in number as in the Orthodox and the Roman Catholic church, while of the Old Testament they have: the five books of Moses, Joshua the son of Nun, Judges, Ruth, the two books of Samuel, the two books of Kings, the two books of Chronicles, Ezra, Nehemiah, Esther, Job, the Psalms of David, the Proverbs of Solomon, the book of Ecclesiastes, the Song of Songs, Isaiah, Jeremiah, Ezekiel, Daniel, and the twelve minor prophets. The editions of the British and Foreign Bible Society have been prepared according to this catalogue, and among them also Daničić’s Serbian translation. Cf. Oehler, Kanon des Alt. Test., in Herzog’s Real Encyklopädie. Bd. VII. S. 243 sq.

[3] Among the books of the New Testament there is not a single non-canonical one, whereas such books exist among those of the Old Testament; and these are, according to the teaching of the Orthodox Church: the book of Tobit, Judith, the Wisdom of Solomon, the book of Jesus son of Sirach, the second and third books of Ezra, and the three books of the Maccabees.

[4] Canon 60 of the Apostles and Zonaras’s commentary on the same (Ath. Synt. II, 77—78); the 39th letter of Athanasius the Great (Ib. IV, 78—80.)

[5] Among such editions of the Bible, which have no standing in the church and on which one therefore cannot reliably rely, belongs the edition of the British and Foreign Bible Society, so widely disseminated throughout the world today. On the subject of translating the Bible, cf. the synodal letter of the patriarch of Constantinople Gabriel in Γεδεὼν Διατάξεις. I, 106 to 109., and another one, of March 1, 1839, of the patriarch of Constantinople Gregory. Ibid. II. 287—292.

[6] See the teaching on the church and its authority in this book. Cf. ch. 34, title 13 of the Nomocanon in XIV Titles (Ath. Synt. I, 332).

[7] See above § 11 (pp. 42—43)

[8] See above note 3. § 7. The criterion for knowing the true tradition of the church is expressed in a classical writing of a western father of the church, Vincent of Lérins († ca. 450), whom the Orthodox church follows to this day. The question had arisen, how the right truth might be discerned, and Vincent says that this can be, “primum divinae legis auctoritate, tum deinde ecclesiae catholicae traditione…. In ipsa item catholica ecclesia magnopere curandum est, ut id teneamus, quod ubique, quod semper, quod ab omnibus creditum est. Hoc est enim vere proprieque catholicum; quod ipsa vis nominis ratioque declarat, quae omnia fere universaliter comprehendit. Sed hoc ita demum fiet, si sequamur universitatem, antiquitatem, consensionem. Sequemur autem universitatem hoc modo, si hanc unam fidem veram esse fateamur, quam tota per orbem terrarum confitetur ecclesia. Antiquitatem vero ita, si ab his sensibus nullatenus recedamus, quos sanctos majores ac patres nostros celebrasse manifestum est. Consensionem quoque itidem si in ipsa vetustate omnium, vel certe pene omnium sacerdotum pariter et magistrorum definitiones sententiasque sectemur…. Itaque cum primum mali cujusque erroris putredo erumpere coeperit et ad defensionem sui quaedam sacrae legis verba furari, eaque fallaciter et fraudolenter exponere, statim interpretando canoni majorum sententiae congregandae sunt; quibus illud quodcunque exurget novitium, ideoque prophanum, et absque ulla ambage prodatur, et sine ulla retractatione damnetur. Sed eorum duntaxat patrum sententiae conferendae sunt, qui in fide et communione catholica sancte, sapienter, constanter viventes, docentes et permanentes, vel mori in Christo fideliter vel occidi pro Christo feliciter meruerunt. Quibus tamen hac lege credendum est, ut quicquid vel omnes vel plures uno eodemque sensu manifeste, frequenter, perseveranter, velut quodam consentiente sibi magistrorum concilio accipiendo, tenendo, trahendo firmaverint, id pro indubitato, certo, ratoque habeatur. Quicquid vero quamvis ille sanctus et doctus, quamvis episcopus, quamvis confessor et martyr, praeter omnes aut etiam contra omnes senserit id inter proprias et occultas et privatas opinionculas a communis et publicae generalis sententiae auctoritate secretum sit; ne cum summo aeternae salutis periculo, juxta sacrilegam haereticorum et schismaticorum consuetudinem, universalis dogmatis antiqua veritate demissa, unius hominis novitium sectemur errorem.” Vincentii Lirinensis Commonitorium adversus haereses cap. 1. 3. 33.

[9] Ὀρθόδοξος ὁμολογία τῆς πίστεως τῆς καθολικῆς καὶ ἀποστολικῆς ἐκκλησίας ἀνατολικῆς. This confession of faith was written about the middle of the 17th century and was received by the whole Orthodox church as the symbolic Orthodox teaching.

[10] Under such a title the synod of the Russian church published the received Ὁμολογία τῆς ὀρθοδόξου πίστεως τῆς ἀνατολικῆς ἐκκλησίας, which was set forth and confirmed at the council of Jerusalem in the year 1672, and which, after common approval, the eastern patriarchs sent out into the world

[11] It was written by the late Metropolitan Philaret of Moscow

§ 22. The Canons

By canons, as we have seen, are meant those church laws which are contained in the basic canonical collection and which are binding upon the whole Church. This basic canonical collection was compiled by degrees and received its chief conclusion when, in the year 883, it was issued in the form of the Nomocanon in Fourteen Titles. It contains the canons of the holy Apostles, the canons of the ecumenical councils, the canons of ten local councils, and the canons of thirteen holy Fathers. These are the basic canons of the Orthodox Church. In the Athens Syntagma, to these basic canons are further added, under the heading Διάφορα, several further canonical prescripts from various works of Basil the Great, John Chrysostom and St Anastasius, then the synodal responsa of Nicholas, Patriarch of Constantinople, the canons of Nicephorus the Confessor, and the Kanonikon of John the Faster, and after this Kanonikon it is noted that the canons conclude at this point (Τέλος τῶν ἱερῶν κανόνων). So it stands in the Athens Syntagma. And since that Syntagma has been approved by the synods of the chief present-day Orthodox local churches, foremost among them the patriarchal synod of Constantinople, we are bound to regard as binding upon the whole Church all those canons which are so distinguished in this Syntagma—hence not only those contained in the basic canonical collection, but also those brought in under the heading Διάφορα.

By name, the canons contained in the basic canonical collection are these: 1) the canons of the holy Apostles; 2) the canons of the ecumenical councils, ten in number: a) the First of Nicaea, b) the First of Constantinople, c) of Ephesus, d) of Chalcedon, e) in Trullo, and f) the Second of Nicaea; 3) the canons of the local councils, namely: a) of Ancyra, b) of Neocaesarea, c) of Gangra, d) of Antioch, e) of Laodicea, f) of Sardica, g) of Constantinople under Nectarius, h) of Carthage of the year 419, i) of Constantinople of the year 861, and j) of Constantinople of the year 879; 4) the canons of the holy Fathers, ten in number: a) Dionysius of Alexandria, b) Gregory of Neocaesarea, c) Peter of Alexandria, d) Athanasius the Great, e) Basil the Great, f) Timothy of Alexandria, g) Gregory the Theologian, h) Amphilochius of Iconium, i) Gregory of Nyssa, j) Theophilus of Alexandria, k) Cyril of Alexandria, l) Gennadius of Constantinople, and m) Tarasius of Constantinople. A supplement to these canons is formed, besides the aforementioned canonical prescripts from the works of Basil the Great, John Chrysostom and Anastasius, by: a) the synodal responsa of Nicholas of Constantinople, b) the canons of Nicephorus the Confessor, and c) the Kanonikon of John the Faster.

All these canons are found, as we have said, in the canonical collection approved by the highest church authorities of the chief present-day local churches—that is, in the official general-church collection, namely the Athens Syntagma. They are found, more or less completely, also in those canonical collections which have been issued for the various local churches and which have official standing among the Orthodox Slavs, Greeks and Romanians, namely: in the Kormchaia, which holds good for the Orthodox Slavs generally, in the Kniga Pravil, which, alongside the Kormchaia, holds good in the Russian Church, in the Pedalion, which holds good in the Greek Church, and in the Îndreptarea legii, which holds good for the Orthodox Romanians.[1]

I. The Canons of the Holy Apostles (Κανόνες τῶν ἁγίων Ἀποστόλων).[2] — Under the name of the holy Apostles there have come down to us 85 canons. At first it was held that these were canons which the Apostles issued in common and intended for the Church’s governance; this opinion of their origin was established especially in the West and prevailed for a full fifteen centuries. When the Magdeburg Centuriators expressed their doubt as to their apostolic origin, one of the notable scholars of that time came out against them (Turrianus), arguing that these canons were issued in writing directly by the Apostles themselves, and indeed at a council of theirs held at Jerusalem in the year 45 after the birth of Christ. This view was defended by many other scholars of the 17th century. From that time scholarly investigation began into whether the Apostles really did set out these canons in writing, or whether these canons perhaps entered church practice by some other path. Attention was turned to the last (the 85th) Apostolic canon, in which mention is made of the writer of the so-called “Apostolic Constitutions,” which contain our canons at their end, then to the content of the canons themselves in general, and to the purpose for which they might have been issued. Many wholly conscientious investigations have shown that it is impossible to find exact data as to the time when these apostolic canons actually appeared; further, that it is not possible, having regard to the questions of which these canons speak, to accept the idea that they proceeded directly from the Apostles themselves; and finally, that there is no explicit mention whatsoever of them before the First Council of Nicaea. The result of these investigations has been the now generally established opinion that these canons were not issued in writing directly by the holy Apostles, but that they proceeded from apostolic tradition, that they were preserved by oral tradition among the successors of the Apostles, and that, in accordance with the pressing needs of the Church, they were gathered together in the period before the Council of Nicaea, the First Ecumenical Council, by some unknown pious man, who called these canons “apostolic” in order thereby to show that they derive, by tradition, from the Apostles themselves. The same holds of these canons as of the so-called Apostles’ Creed: the Apostles did not compose that creed and hand it in writing to the Church, but it was composed on the basis of apostolic tradition after the Apostles and handed to the Church under the apostolic name, so as to show its true source.

That these canons are, however, an exact expression of what the Apostles taught and what they orally handed down to their first successors is proved by their complete agreement, in their fundamental ideas, with the teaching contained in the canonical books of Holy Scripture; it is proved, further, by the fact that they correspond in full strictness to that church practice which the writings of the disciples of the Apostles and their nearest successors present to us; and, finally, by the fact that apostolic authority was acknowledged to them by the councils and Fathers of the first centuries of the Church. As such, these canons, even though they were not issued in writing by the Apostles themselves, nonetheless deserve their name and that regard which the ecumenical Church accords them.

In the oldest canonical collections we find the apostolic canons in the first place. The difference is only in their number. The Eastern Church, from the very beginning down to today, receives and acknowledges 85 apostolic canons; in the old Western collections we find only 50 of them. Among other things, this difference may depend on the difference among the canonical collections that existed in the first centuries of the Church.[3] At the Council in Trullo, by its 2nd canon, they were solemnly confirmed and received (numbering 85) alongside the canons of the councils and Fathers, and from that time they have been placed first in all the canonical collections of the Eastern Church.[4]

In the Kormchaia (first chapter), in the Kniga Pravil and in the Pedalion the number of apostolic canons is equal; the order alone differs from the Athens Syntagma in canons 64, 65 and 66: namely, canon 64 corresponds in the said collections to 65, 65 corresponds to 66, and 66 corresponds to 64; further on the canons agree. In the Îndreptarea legii they are reduced to 83 canons.

Under the name of the holy Apostles there are still a few more canons in our Kormchaia, which make up its 2nd, 3rd and 4th chapters—namely 17 canons of the Apostle Paul (ch. 2), 17 canons of Peter and Paul (ch. 3), and 2 canons “of all the holy Apostles together” (ch. 4). These canons are extracted from the eighth book of the so-called Apostolic Constitutions, and were introduced into that Synopsis on which Aristenus wrote his commentaries, and which, as we shall see further on, served as the basis for our Kormchaia, as it did also for the Îndreptarea legii—although in this last collection these canons are not found.[5] The canons in question are not binding, for the Council in Trullo, by its 2nd canon, deprived of all juridical force the very source from which they were taken. Zonaras says of them the following: “Since the 2nd canon of the Sixth Council so ordains, and makes no mention anywhere of any other so-called apostolic canons besides those 85, no other canons bearing the apostolic name are to be received; on the contrary, such canons are to be condemned, held to be spurious and rejected, for they bear false titles, are corrupted, and are not among those approved by the holy and divine Fathers.”[6]

II. The Canons of the Ecumenical Councils (Κανόνες τῶν ἱερῶν οἰκουμενικῶν συνόδων).[7] The Orthodox Church receives and acknowledges seven ecumenical councils, held in the period from 325 to 787. Of these seven councils, which met on account of various heresies that had arisen in the Church, six have left us canons, namely: the First of Nicaea, the First of Constantinople, of Ephesus, of Chalcedon, in Trullo, and the Second of Nicaea. The First and Second of Constantinople issued no canons at all, and therefore, in order to supply what those councils had not done, the Fathers of the Third Council of Constantinople were convened a second time in Constantinople, who, together with other bishops, assembled in that same imperial hall (Τρούλλον) in which they had first met, in the years 691–692, and issued the relevant canons. Accordingly the canons of this council are called the canons of the Sixth Council, or of the Fifth-and-Sixth—that is, of the fifth and sixth ecumenical councils—or of the Council in Trullo.

1. The First Council of Nicaea, the First Ecumenical Council.[8] This council was held on account of the heresy of Arius, a presbyter of Alexandria. To expose the falsity of Arius’s teaching, which had already won many followers and threatened to spread everywhere, the Orthodox bishops resolved to convene a general council, by whose voice, as that of the ecumenical Church, right belief might be confirmed against Arius’s false teaching. The Emperor Constantine the Great responded to the urging of the Orthodox bishops, and the council met in the year 325 at Nicaea, the chief city of Bithynia. In all there were 318 Fathers present. Among them the most prominent were: Alexander, bishop of Alexandria, Eustathius, bishop of Antioch, and Macarius, bishop of Jerusalem; the bishop of Rome, Sylvester, was represented by two special legates, the presbyters Victor and Vincentius. There took part, distinguished for their holiness: Nicholas of Myra in Lycia, Spyridon of Trimythous, Paphnutius of the Thebaid, Hosius of Cordova, and others. On the Arian side there were around 20 bishops. Besides the bishops, there were present at the council also several presbyters and deacons; among the latter there was distinguished by his deep theological knowledge and eloquence the young archdeacon of the church of Alexandria, Athanasius. The first solemn session was held on 20 May 325, and the sessions of the council continued until 25 August of the same year. The presiding seat was occupied by Eustathius, bishop of Antioch, and in his absence by Alexander, bishop of Alexandria. The honorary president was the emperor. After the relevant deliberation on the chief question, at the session of the council on 19 June the symbol of the Orthodox faith was set forth.

This council issued 20 of its canons. In that same number they are found in all the canonical collections, both of the Eastern and of the Western Church. In the Kormchaia they make up the 2nd chapter.

In Harduin’s edition of the councils we find many other canons ascribed to the Nicene ones, translated from the Arabic. The first translation is Turrianus’s, and contains 80 canons; the second is that of the Maronite Abraham Ecchellensis, and contains 84 canons.[9] But these and other canons, besides our 20, are all apocryphal.[10]

2. The First Council of Constantinople, the Second Ecumenical Council.[11] On account of the heresy of Macedonius, bishop of Constantinople, and at the petition of the Orthodox bishops, the Emperor Theodosius convened a council at Constantinople in the year 381. At the council there were 150 Orthodox bishops, all from the eastern half of the Christian world. The council began its work in May, and concluded it on 9 June of the said year. It was presided over by Meletius of Antioch, and when he died, the presiding seat was occupied first by Gregory the Theologian, and then by Nectarius of Constantinople. The emperor was present at the opening of the council. After the condemnation of Macedonius, a supplement was issued to the Nicene symbol of faith.

Before the council’s conclusion 7 canons were issued. That number entered the basic canonical collection; in that same number they are found in the Kniga Pravil and in the Pedalion. In the Kormchaia (chapter 11) and in the Îndreptarea there are eight of them; but this is because in the Synopsis, the basis of these collections, the last (7th) canon is divided into two. In the Western collections there are only the first four canons of this council; the last three are held not to have been issued by this council, but to have been added afterward.[12]

3. The Council of Ephesus, the Third Ecumenical Council.[13] Fifty years after the Second Ecumenical Council the need arose to convene a new ecumenical council on account of a false teaching that had arisen concerning Christology. This council was convened at Ephesus by the Emperor Theodosius II. It opened on 22 June 431, held seven sessions, and concluded on 31 July following. There were present at the council around 200 Fathers, for the most part Eastern. The bishop of Rome, Celestine, was represented by three legates. Cyril of Alexandria presided over the council. After the condemnation of the heresy that had arisen and of its chief heresiarch, Nestorius, archbishop of Constantinople, and after the Orthodox faith had been confirmed, the council occupied itself with the resolution of a number of questions of a disciplinary character.

In the Eastern canonical collections 8 canons of this council are recorded. The first six canons are not of a disciplinary character; they concern matters of faith arising from the heresy. The seventh canon speaks of how the established symbol of faith is to be kept inviolate; and the eighth establishes the autocephaly of the bishop of Cyprus. Of canonical significance also is the council’s letter addressed to the council of Pamphylia concerning the resignation tendered by Eustathius, bishop of Pamphylia, from his see. Given this significance of it, this letter is carried in the Kormchaia (ch. 12) and in the Îndreptarea as the ninth canon of the Council of Ephesus.[14] In the canonical collections of the Western Church these canons are not found. Only in certain Latin manuscripts are there found a few extracts from the conciliar acts, in one form or another.[15]

4. The Council of Chalcedon, the Fourth Ecumenical Council.[16] By the condemnation of Nestorius at the Council of Ephesus, the great Christological question had not yet been settled. Eutyches, archimandrite of a monastery near Constantinople, put forward a certain heresy, on account of which an ecumenical council had to be convened. The Emperor Marcian convened this council, which met and opened at Chalcedon on 3 October 451, held sixteen sessions, and closed on 1 November of the same year. There were present at it 630 Fathers. The Western Church was represented by five Roman legates. The conduct of business was in the hands of Anatolius of Constantinople, Paschasinus and Lucentius, the senior legates of the bishop of Rome, Maximus of Antioch, and Juvenal of Jerusalem. After the examination of Eutyches’s teaching, the council declared him a heretic and confirmed the relevant dogma of the faith.

At the last sessions the council issued 30 canons—that is, at those sessions 28 canons were issued, and the 29th and 30th canons were set forth at the fourth session of the council, and were now added to the rest. In the Kormchaia, Kniga Pravil, Pedalion and Îndreptarea, the same number of Chalcedonian canons stands. In the Western canonical collections only 27 canons of this council are recorded. The last two (29th and 30th) are, in all likelihood, not recorded because they were not issued expressly in the form of canons; and the 28th is not recorded because the Roman legates at this council protested against it, regarding it as an infringement of the primacy of the bishop of Rome.[17]

5. The Council in Trullo, the Fifth-and-Sixth Ecumenical Council. The council which is known under the general name of the Trullan council met, as we have said, with the intention of supplying, in respect of the issuing of canons, what the fifth and sixth ecumenical councils had left undone—those councils having occupied themselves exclusively with doctrinal questions and having issued not a single prescript in respect of church discipline.[18] Meanwhile there was a pressing need that canons should be issued, by the authority of an ecumenical council, which would restore the discipline weakened as a result of heretical disorders; it was necessary to renew the force of the canons of earlier councils and to establish, by new canons, strict order in the Church.

Since the Fathers of the Sixth Ecumenical Council had dispersed immediately after their dogmatic determination, it was necessary to convene them a second time, so that they might issue the relevant canons, and thereby supply what had not been done before. The council, in accordance with this its task, was named the Fifth-and-Sixth (Πενθέκτη, Quini-Sexta), and since this council is nothing other than a continuation of the council of the year 681, and was held in that same imperial hall in which the latter had met, its canons too are called the canons of the Sixth Ecumenical Council, the Trullan.

At the summons of the Emperor Justinian II, the Fathers assembled in council at Constantinople in the year 691. The council’s activity falls in the period from 1 September 691 to 31 August 692. There were 227 Fathers—hence 53 more than in the year 681. The patriarchs of Constantinople, Alexandria, Antioch and Jerusalem were personally present; the Roman pope was represented by his legates, among whom the chief was Basil, archbishop of Gortyna. After the greeting to the emperor, the council at once began its work, and issued 102 canons. These canons were received into all the Eastern canonical collections. In the Kormchaia they make up the 18th chapter; in the Îndreptarea they are reduced to 98.

The Western Church does not today acknowledge for itself binding force in all these canons. But it was not always so. At the council itself Roman legates were present, and the signature of Basil of Gortyna is found among the first on the acts of the council. At the Seventh Ecumenical Council, when, on the occasion of the 52nd Trullan canon, these canons were mentioned as canons of the Sixth Ecumenical Council, the Roman legates did not so much as think of raising objection. Pope Hadrian I solemnly declares his recognition of these canons in a letter to his own Patriarch Tarasius, and likewise in another letter to the Frankish bishops in defence of the Seventh Ecumenical Council. Pope John VIII, speaking of these canons, expresses no opposition to them whatsoever. Innocent III cites the 82nd canon and calls it a canon of the Sixth Ecumenical Council. In his Decretum, Gratian cited many canons of our council as canons of the Sixth Ecumenical Council. In the course of the centuries opinion in the West began to regard these canons differently, and of all these testimonies, and of others, it is said that they ascribed those canons to the Sixth Ecumenical Council only out of ignorance.[19]

6. The Second Council of Nicaea, the Seventh Ecumenical Council.[20] This council was convened against the Iconoclasts by the Empress Irene together with her son. It opened on 24 September 787 and lasted a month. It had eight sessions, of which seven were held at Nicaea, and the eighth at Constantinople. It was presided over by Tarasius of Constantinople, except at the eighth session, at which the presiding seat was occupied by Irene together with her son. The number of members present at the council, according to the figures preserved, ranges between 330 and 367. The whole Church was represented, Eastern and Western. After the confirmation of the dogma of the veneration of icons, 22 canons were issued. In that same number they are found in all the canonical collections of the Eastern Church. In the Kormchaia they make up the 19th chapter.

After the canons of this council, in the editions of the conciliar acts, there is found also the letter of Tarasius of Constantinople to Pope Hadrian concerning simony.[21] It was written immediately after this council, and for that reason in the older collections it was carried immediately after the canons of the Seventh Ecumenical Council. Of this letter we shall speak further on.

III. The Canons of the Local Councils (Κανόνες τῶν τοπικῶν ἤτοι ἐπαρχιακῶν συνόδων).—Only the canons of those local councils are binding on the whole Church to which the ecumenical Church has acknowledged that standing. Eleven such councils are counted, namely the ten which we mentioned at the beginning of this section, and the Council of Carthage under Cyprian (255 A.D.) on heretical baptism. The canons of all these eleven councils are found in the Athens Syntagma and in the Pedalion.[22] In the Slavonic and Romanian canonical collections only the canons of ten councils are found, and the canons of the Carthaginian council under Cyprian are absent from them. The reason why that Cyprianic council is omitted in these latter collections is chiefly this: that the ruling of that council, that every heretic or schismatic converting to Orthodoxy must be baptized anew,[23] is not binding on the whole Church, but was, in the words of the 2nd canon of the Council in Trullo, a ruling that had force, according to the circumstances of time and place, only for the African Church. Balsamon, in his commentary on this canon, says: “By this it is established that all those who turn to the Orthodox Church, whether from heretics or from schismatics, must be baptized anew, even though they had previously received baptism. Meanwhile the 7th canon of the Second Ecumenical Council ordains something quite different in respect of those who are and who are not to be baptized a second time, establishing on this point an exact distinction. Read, then, that canon, and follow the one that was issued later. Read also the 2nd canon of the Council in Trullo, and you will see that what this letter speaks of was not received by all the Fathers; for it is there stated thus: ‘The canon which was issued by Cyprian, former archbishop of the African region and martyr, and by his council, and which is observed only in the places of the aforesaid primates, according to received custom.’ From which it follows that at the outset this canon was not even in use among all of them…. And since the 7th canon of the Second Council ordains something quite different from what is established in this letter in respect of heretics and schismatics who turn to the faith, its institution has likewise fallen into disuse.”[24]

The canons of the following ten councils were received by the whole Church:

1. The Council of Ancyra.[25] After Maximinus’s persecution against Christians, when peace was established, many among the Christians who, either from fear or otherwise, had fallen away from the Church, now sought to be received back. The question of whether they ought to be received, and the manner in which they ought to be received according to the circumstances under which they had fallen away, was not at all clear to the bishops in general. And for this reason a council was convened, which was to pronounce its judgment on this matter. The council met in the year 314 at Ancyra, in Galatia, at which there were up to 18 bishops from Asia Minor and Syria under the presidency of Vitalis, bishop of Antioch, and it issued 25 canons, of which the first nine and the twelfth concern the chief question that had occasioned the council; the rest speak of church discipline in general.—In the Kormchaia the canons of Ancyra make up the 6th chapter.

2. The Council of Neocaesarea[26] was held after that of Ancyra, between 314 and 325. There were present at it 24 bishops under the presidency of the same Vitalis of Antioch, who had also presided at the Council of Ancyra. 15 canons were issued, which in the Kormchaia make up the 7th chapter.

3. The Council of Gangra.[27] On account of Eustathius, bishop of Sebaste, a semi-Arian, and his followers, who preached an anti-evangelical asceticism and who thereby caused much disorder in the Church, a council was held in the mid-4th century, around the year 340, at Gangra, the chief city of Paphlagonia. Eusebius of Nicomedia presided at the council, and 13 bishops were present. In the canonical collections 21 canons of this council are counted, namely 20 canons against the Eustathians, and the 21st forms a summary conclusion of all the canons.

The same number of canons, and in the same order, is found in the Îndreptarea legii and in the Pedalion. In the Îndreptarea, and likewise in chapter 8 of the Kormchaia, where these canons are translated, it is otherwise. At the beginning stands the title of the council’s letter to the bishops of Armenia,[28] then in the first there are 20, and in the second 19 canons. This depends on the fact that there are only 20 canons in the Synopsis, the basis of both the one and the other collection; while in this latter the 9th canon is joined together with the 10th.

4. The Council of Antioch.[29] On the occasion of the dedication of a new church at Antioch there gathered, in the mid-year 341, up to 100 bishops. After the dedication had been carried out, the assembled bishops formed themselves into a council, in order to issue several rulings concerning the uniform church administration among all. Placitus, bishop of Antioch, presided at this council, and 20 canons were issued, all of which entered the general church canonical collection, and are regarded with particular respect by both East and West alike. In the Kormchaia they make up the 9th chapter.

5. The Council of Laodicea.[30] Around the year 343, a council was held by many bishops of Asia Minor at Laodicea, the chief city of Phrygia, at which 60 canons of various content were issued, all of which, though variously divided, entered the canonical collections. In the Pedalion the number is the same as in the Kniga Pravil. In the Kormchaia the canons of the Council of Laodicea make up the 10th chapter, and number 56, though by content they are all found in it too. In the Îndreptarea there stand 59 canons, which depends on the fact that the last two are made into a single canon.

6. The Council of Sardica.[31] On the border between the eastern and western parts of the Greco-Roman empire, at Sardica (today Sofia), there met in the year 343[32] a numerous council, with the aim of establishing, in respect of Athanasius the Great, harmony between the Eastern and Western bishops, who were divided among themselves as a result of Arian intrigues. In all 376 members are counted as present at this council, of whom 300 were Western and only 76 Eastern bishops. Hosius, bishop of Cordova, known already from the Council of Nicaea, presided. After all the charges brought against Athanasius had been proclaimed groundless, and the Nicene symbol confirmed, the council issued 21 canons concerning church discipline, and all these canons entered the general church canonical collection.

In our present-day collections the difference is only in numbering, but by content they are all found. In the Îndreptarea all the canons stand in order. In the Pedalion there are 20 of them—namely the 16th is missing, but since this one stands in inseparable connection with the following (19th), which speaks of the same subject, the content of the canons themselves suffers not at all from this. In the Kniga Pravil there are likewise only 20 canons found, which depends on the fact that the 18th and 19th are made into one—namely the 18th canon. In the Kormchaia the order is different, though it too has 21 canons.

7. The Council of Constantinople.[33] On the occasion of the dispute between two bishops, Agapius and Bagadius, each of whom asserted for himself his right to the metropolitan see of Bostra in Arabia, a council met at Constantinople in the year 394 to resolve this dispute. There took part in the council Nectarius of Constantinople, Theophilus of Alexandria, Flavian of Antioch, and a further 17 bishops. Nectarius presided. The decision was made that a bishop may be deposed by a council of many bishops, and not by three alone; and this decision was issued as a particular canon, which then entered the general church canonical collection.

This canon is found variously in the present-day collections, and for the most part only excerpts from the full text are given. In the Pedalion it is divided into two canons, and the first is composed from the proposal of the bishop of Arabia, which recalls the relevant ruling of the Council of Nicaea, that two bishops may neither appoint nor depose another bishop; while the second is from the concluding decision of the conciliar president. In the Îndreptarea, in the Kormchaia and in the Kniga Pravil there is only a single canon, and that in a much abridged form. In this last it is composed: the first half from the concluding decision of Nectarius, and the second from the relevant proposal of Theophilus of Alexandria.

8. The Council of Carthage.[34] The question of the right of the bishop of Rome to receive appeals against the decisions of councils of the African Church gave occasion to a great council at Carthage in the year 419. Present at this council were 217 bishops under the presidency of Aurelius, archbishop of Carthage. Representatives of the Roman Church were also present. Two main sessions were held, the first on 25 May, the second on 30 May.

After the chief business had been discussed, and every right of the Roman pope to receive appeals against decisions rendered by a council of bishops of the African Church had been solemnly rejected, the Fathers of the council issued several of their own canons regarding church discipline, then reviewed all the canons which had been issued at the earlier councils of the African Church, beginning from the year 345. In no church, as in the African, was the rule of holding annual councils so strictly observed. History has preserved for us records of the multitude of councils that were held in the first centuries in that church for legislative purposes; a multitude, therefore, of church-disciplinary canons must have existed, issued at these various councils. Among these canons many were similar to one another and identical in subject matter, many, according to the circumstances of place and time of their issuing, had only a local and temporary validity, and could therefore not be binding on all in general. The Fathers of the Council of Carthage of the year 419 took under review all the earlier canons, and among these received and adopted for the whole African Church the canons of the following fourteen councils: a) of Carthage of 348, b) of Carthage of 390, c) of Hippo of 398, d) of Carthage of 397, e) of Carthage of 16 June 401, f) of Carthage of 13 September 401, g) of Mileve of 402, h) of Carthage of 403, i) of Carthage of 404, j) of Carthage of 405, k) of Carthage of 407, l) of Carthage of 409, m) of Carthage of 410, and n) of Carthage of 418. From these councils 121 canons were received. To these the council added of its own 12 canons, and in this way there were received and proclaimed generally binding at this council, for all, 133 canons, known today under the name of the canons of the Council of Carthage.

In some collections, and likewise in our Kormchaia, five further canons are counted, besides those mentioned; but these are not, in the strict sense, canons, but either letters of the African Fathers or replies of theirs to questions addressed to them by the Council of Carthage. The first is the council’s letter to Pope Boniface on the chief matter on account of which the council of 419 had met; the second and third are made up of the replies of Cyril of Alexandria and Atticus of Constantinople, who send the original texts of the Council of Nicaea; the fourth is a document containing the symbol and canons of the Council of Nicaea, sent by the Fathers of the Council of Carthage to Pope Boniface; and the fifth is a letter of the same Fathers, of the year 424, to Pope Celestine on that same matter on account of which the council of 419 had been held. Namely, the presbyter in question (Apiarius), whom the council had condemned, had turned to Pope Celestine, seeking protection from him, and the pope, finding that he might take that presbyter under his protection, wrote to the Carthaginian Fathers to this effect. The Fathers’ reply to this letter of Celestine’s, by which they refuse his intervention on behalf of the said presbyter, makes up the letter in question. It is placed alongside the canons of the council of 419 because it relates directly to that council and represents the final conclusion of the council’s chief business.

The canons of the Council of Carthage entered all the canonical collections; but the manner in which they are carried differs greatly, both as to text and as to numbering. In the original collection they are as numerous as in the Athens Syntagma, namely 133, plus the said 5 documents. These last are not numbered in the Athens Syntagma, but in the old collections they are, and bear the numbers 134, 135, 136, 137 and 138. They are numbered also in our Kormchaia. In the later collections these documents are either altogether absent, or only some of them are carried. Likewise the number of canons differs. In the Kormchaia there are 134 of them plus all five documents; in the Îndreptarea there are 141 canons, and not a single document; in the Pedalion there are likewise 141, plus the letters to Boniface and to Celestine; and in the Kniga Pravil there are 147 plus the letter to Celestine. From this difference in the number of canons it is not to be inferred that in the Athens Syntagma certain canons are omitted which are found in the said collections; on the contrary, in it these canons are much more complete than in those, and of some canons of the Athens Syntagma—for instance in the Pedalion—there is altogether nothing; the difference in the number of canons in those collections depends on the fact that certain canons are there divided into two, three or even five canons, and as a result of this a larger number resulted. This procedure of the various editors in dividing a single canon into several, though in many cases justified with regard to the content of the various canons, must nonetheless also be regarded as arbitrary, as has been demonstrated for the editors of the Pedalion. As for the Kniga Pravil, it may be that its editors followed earlier work, for there exists one Parisian edition in which, as in it, there are 147 canons of the Council of Carthage.

9. The Council of Constantinople in the Church of the Holy Apostles.[35] The ninth century, the century of Nicholas I and Photius, may be reckoned among the most turbulent, and at the same time among the most calamitous in its consequences for the Church. The act of deposing Patriarch Ignatius and electing Photius to the patriarchal throne of Constantinople gave rise to much unrest in the East, and at the same time gave the Roman pope occasion to interfere in the internal affairs of the patriarchate of Constantinople. On the other side, Iconoclasm too, although condemned at the Seventh Ecumenical Council, continued in this century still to trouble the Church. In order that a final condemnation of Iconoclasm might be pronounced, and the disturbed order in the Church restored, it was resolved to convene a great council of bishops, which met at the beginning of May 861 at Constantinople, in the Church of the Holy Apostles. The Emperor Michael III was present at the council, and there were 318 bishops; the Roman pope was represented by special legates. At its first sitting the council could not reach the desired conclusion, on account of the assaults of the non-Orthodox, and it was only at the second sitting that it was able to act freely. On account of this council’s meeting in two sessions, it is also called the First-and-Second Council (πρώτη καὶ δευτέρα, primo-secunda, dvukratni). At this second sitting the council confirmed the condemnation of Iconoclasm, then the regularity of the election of Patriarch Photius to the see of Constantinople was acknowledged, and finally 17 canons regarding church discipline were issued. In the Kormchaia, Kniga Pravil and Îndreptarea these canons occupy the second-to-last place in the order of conciliar canons; in the Pedalion they come immediately after the canons of the Seventh Ecumenical Council.

10. The Council of Constantinople in the Church of Hagia Sophia.[36] The peace which had been established in the Church in the year 861 was soon again disturbed, as a result of circumstances of an altogether particular character, and that peace was restored only after the death of the former Patriarch Ignatius, and when Pope John VIII sat on the Roman throne. For the solemn confirmation of this peace a council was convened in the year 879 at Constantinople, in the Church of Hagia Sophia. There were present at it 383 Fathers; the Roman pope was represented by three special legates. Having proclaimed, in solemn manner, the peace established between the Eastern and Western Church, the council issued 3 of its canons, which in the Kormchaia, Kniga Pravil and Îndreptarea occupy the last place among the canons of the councils, while in the Pedalion they stand in second place among the canons of the local councils.

VI. The Canons of the Holy Fathers (Κανόνες τῶν ἁγίων πατέρων)—In the 2nd canon of the Council in Trullo twelve Fathers are mentioned whose canons are binding on the whole Church, namely those twelve who were first mentioned at the beginning of this section. Besides these, binding force for all is held also by the letter of Tarasius, Patriarch of Constantinople, on simony.

As the councils were interpreters of the fundamental legal principles expressed in Holy Scripture and Tradition, so individual Fathers were interpreters of the conciliar institutions. The conciliar canons represented general rulings, which the pastors of this or that local church then had to apply, according to their own discernment and under their own responsibility, to particular cases and according to given circumstances. This application, in deed, of the conciliar rulings by individual pastors often became public in their encyclical letters to their own flocks, in canonical letters of one pastor to another, in their canonical replies to questions put to them, and so forth. The deep canonical learning of individual among these pastors earned them universal regard in the Church, and from their letters or other writings were taken the relevant passages which in themselves represented exalted rules of pastoral governance, and as such were received and approved for the whole Church, and, together with the canons of the councils, entered the general church canonical collections.[37] The difference between the canons of the Fathers and those of the councils is represented, in the following wholly exact manner, by one of the best canonists of recent times: “The difference consists in this, that the councils extended their authority to fundamental questions of church life, established order and laws in respect of church administration itself, touched upon its hierarchy, and pronounced their supreme judgment on the very persons to whom its administration was entrusted; whereas the Fathers issued their rulings in respect of various particular questions, having before their eyes chiefly the persons who were governed in the Church, rather than those who governed the Church, chiefly the spiritual court rather than the external court; they touched chiefly upon such questions as were of a moral character, rather than those which concerned the administration of the Church.”[38]

The canons of the Fathers were not originally issued in the form of particular legal rulings, but are either extracts from various writings of the Fathers, or, and this is the chief manner, letters which they addressed to individual persons, and which, because of their content, were called “canonical letters.” In the course of time, with regard to the subjects of which these letters spoke, they were divided into a number of canons, and in this form incorporated into the general church collection. The first was John Scholasticus (of the 6th century), who included in his collection two letters of Basil the Great to Amphilochius; after him, already in all the general church collections, we find the canons of the Fathers, especially after the confirmation of their canonical authority at the Council in Trullo.

1. Dionysius of Alexandria (†265).[39] A pupil of the school of Alexandria, and afterward its head, on account of his deep learning and his services to the Church, especially in the struggle against Sabellius and Paul of Samosata, Dionysius was called “the Great” and “teacher of the ecumenical Church.”

The canons which entered the general church collection under the name of Dionysius make up a canonical letter which he addressed in the year 260 to Basilides, bishop in Libya, in reply to four questions which the latter had put to him for resolution. According to the replies to these questions this letter of Dionysius is divided into four canons—which are found in full text in the Kniga Pravil and in the Pedalion, and at the end there is further added the letter’s conclusion. In the Kormchaia (chapter 26) it is otherwise. There stands first, separately, the beginning of the letter concerning the hour at which the great fast is to end, then follow four numbered canons under the special heading “Of the same, without a title,” of which the first makes up an extract from Dionysius’s letter to Conon, while the following (2nd, 3rd and 4th) form, in abridged form, the second half of the letter to Basilides. The conclusion of the letter is absent. This exactly corresponds to the text of Dionysius’s canons in the Synopsis.[40] In the Îndreptarea these canons of Dionysius are altogether absent among the canons.

2. Gregory of Neocaesarea, the Wonderworker (†270).[41] Trained in the school of Alexandria, Gregory was distinguished for depth of mind and great piety. On account of the many miracles which he performed, especially as bishop of Neocaesarea, his contemporaries gave him the name “Wonderworker.” He was distinguished by great zeal in turning pagans to the faith of Christ, and history tells us that there were in Neocaesarea only 17 Christians when he became bishop, and when he died there were only 17 pagans; all the rest had been converted to Christianity. Among Gregory’s many writings, for us his canonical letter has significance, which he addressed in the year 258 to his diocese.[42] The occasion for this letter is indicated in general in its very title. Namely, while he was bishop in Neocaesarea, barbarian peoples fell upon Pontus and laid waste the cities. During this barbarian invasion, the Christians did not conduct themselves as worthy of their name, but many of them collaborated with the barbarians and themselves fell into grave sins. As chief bishop of Pontus, Gregory issued this letter of his, pointing out the gravity of the sins committed and prescribing the corresponding penances for them.

The letter is divided into a number of canons; but these canons are found in varying numbers in the canonical collections. In the Athens Syntagma there are 11 of them, in the Kniga Pravil and the Pedalion 12, and in the Kormchaia (chapter 28) there are 13. In the Îndreptarea there is not a single one. The letter itself properly makes up the first ten canons according to the Athens edition, or the first 11 according to the Kniga Pravil and the Pedalion, while the last is not a constituent part of the letter itself, but is a later addition, and forms a supplement drawn from the rule of Basil the Great regarding degrees of penance. On this account, in the translation of the 11th canon, after the word “says,” we have in our own “Collection” placed in brackets who says it—namely Basil the Great, in his 75th canon.[43] And since this supplement, or the 11th (or 12th) canon, is absent from the Synopsis, this explains why it is likewise absent from the Kormchaia, which was prepared according to the Synopsis. The difference in the number of the first canons depends on the fact that the first canon, according to our edition, is divided into two in those collections, so that instead of ten, eleven appear there. In the Kormchaia, as we have said, that supplement is absent, and the number 13 in it depends on the fact that, according to our edition, the 2nd and 4th canons are each divided into two.

3. Peter, Archbishop of Alexandria (†311).[44] Distinguished for his learning, Peter took, in the year 295, the position of head of the school of Alexandria, which he directed for five years, and in the year 300 was chosen archbishop of Alexandria. For only three years did he govern his church in peace, and in 303, when Diocletian’s edict for the persecution of Christians appeared, troubles began for the Alexandrian pastor, which ended in his martyr’s death. During the persecution many Christians fell away from the faith, and employed all manner of means merely to escape torment. Most, nonetheless, again turned back to the Church, repenting of their apostasy. Peter turned his attention to this circumstance; and, moved by Christian love and desiring to offer help to those who had, under duress, renounced Christ and the Church, and who now approached the Church in repentance, he wrote in the year 306 a discourse on repentance, in which he set forth the manner by which those who had turned away from the Church were to enter into church communion again.

This discourse of Peter’s, divided into 14 canons, entered the general church collection. In that same number they are found in the Kniga Pravil and the Pedalion. In the Kormchaia (ch. 27) there are, as in the Synopsis, 13, for the 6th and 7th canons according to our edition make up one (6th) canon in it. In the Îndreptarea these canons are absent. The last (15th) canon in our “Collection,” and likewise in the three said collections, on fasting on Friday and Wednesday, is taken from a discourse of Peter’s on Pascha.

4. Athanasius the Great (†373).[45] Deeply versed in the truths of the Christian faith, Athanasius earned eternal glory as a defender of Orthodoxy against Arianism, on account of which he was deservedly called “the father of Orthodoxy” and “the Great.” His activity on behalf of the Church he began to develop from the day when Arianism appeared, and it developed by degrees to the end of his life.

Numerous are the writings, of apologetic, polemical, historical-dogmatic and moral content, which Athanasius left us. For church law three have significance, namely: his letter to Ammon, his 39th letter on the festivals, and his letter to Rufinianus. The first was written around the year 356 in reply to the monk Ammon, who had turned to Athanasius, asking him for guidance as to how he must judge involuntary nocturnal defilements of the body. The second was written in the year 367 and speaks of the canonical books of Holy Scripture. This letter has come down to us incomplete, without its beginning, and to indicate this we have, in our “Collection,” placed several dots at the beginning of this letter. The third is addressed to Bishop Rufinianus around the year 370 in reply to his question as to the manner in which heretics are to be received when they turn to the Church.

The order in which these three letters are carried in the Athens Syntagma and in our “Collection” is the same also in the Kormchaia and the Pedalion. In the Kniga Pravil there stands first the letter to Ammon, then that to Rufinianus, then that on the festivals. In the Kormchaia (ch. 29), after the letter to Rufinianus (there, as in the Synopsis, this bishop is called Rufinian), there stands still one further excerpt under the title “Of the same, from another letter,” speaking of the exaltedness of virginity;[46] this, however, is not some other letter, but merely an extract from the letter to Ammon. In the Îndreptarea these letters of Athanasius are absent.

5. Basil the Great (†379).[47] Among all the Fathers and teachers of the Church, for church law and for church discipline generally, Basil the Great has the greatest significance. He completed his learned formation at Athens, where at the same time Gregory the Theologian was also studying, with whom Basil was in the closest friendship. Afterward he travelled through Egypt, Palestine and Mesopotamia, and on this journey came to know many holy men (Macarius, Paphnutius and others), who awakened in him deep reverence for the monastic life. On his return, he at once devoted himself to the solitary life, and settled in a wholly secluded place, where together with Gregory he spent a long time. In the year 370 he was raised to the see of Caesarea. Zeal for the glory of Christ, for the establishment of the Orthodox faith in that troubled age, and for the establishment of order and morals in the Church, developed in Basil to such a degree that he earned the name of “the Great” and “the glory and adornment of the Church.”

From Basil the Great 92 canons entered the general church collection. They are compiled from eight of his letters and from his book “On the Holy Spirit.” The first 85 canons make up three letters which Basil addressed to Amphilochius, bishop of Iconium. Amphilochius held particular regard for Basil and, besides personal consultations with him on the advancement of the Church, often turned to him also in writing, asking him to resolve various questions of church administration and discipline in general, or to explain to him some passage of Holy Scripture which had seemed unclear to him. The replies to these questions of Amphilochius’s make up the content of these letters, or the first 85 canons of Basil the Great. The following (86th) canon is again an extract from a letter which Basil addressed to Amphilochius in the year 376. The 87th canon is the letter to Diodore, bishop of Tarsus, under whose name a letter had reached Basil attacking a ruling of his regarding kinship. Canon 88 makes up a ruling of Basil’s, issued to the presbyter Gregory, regarding a certain woman he kept in his house. Canon 89 is the letter to the chorepiscopi, who were overstepping the bounds of their authority. On the occasion of a suspicion raised against his subordinate bishops, that they were simoniacs, Basil wrote a special letter, and it makes up the 90th canon. The last two (91st and 92nd) canons are extracted from Basil’s famous work “On the Holy Spirit,” written on the occasion of an accusation that he did not confess the true divinity of the Holy Spirit. This work too is addressed to Amphilochius, who had urged Basil to write it.

Among the canons of the Fathers, the canons of Basil the Great, as we have mentioned, were the first to enter the canonical collections, and only afterward were the canons of other Fathers incorporated. In all present-day collections they are found. There is some difference in number. In the Pedalion and the Kniga Pravil the number is the same as in the Athens Syntagma and in our “Collection.” In the Kormchaia (ch. 21) there are 91, which depends on the fact that the conclusion of the third letter to Amphilochius is absent, and the first three letters are divided into 84 canons. In the Îndreptarea it is otherwise. In all there are 85 canons. The first three letters are divided into 80 canons; the 81st corresponds to our 86th, the 82nd makes up the letter to the presbyter Gregory, the 83rd the letter to the chorepiscopi, the 84th the letter to the subordinate bishops, and the 85th canon is Basil the Great’s treatise on the various degrees of penance, which we find in the Synopsis.[48]

In the Kormchaia, from the rules of Basil the Great are made up chapters 21, 22, 23, 24 and 25. But of this later, in the analysis of the content of the Kormchaia.

6. Timothy of Alexandria (†385).[49] A pupil of Athanasius the Great, Timothy was the successor of his brother Peter on the Alexandrian throne. Besides that he took part in the Second Ecumenical Council, and took a lively part in the question then under discussion concerning the see of Constantinople, little else is known of Timothy’s life.[50]

There have come down to us many canonical replies of Timothy to questions addressed to him by various bishops and clergy. Of these replies, 15 entered the general church collection; and in that same number they are found also in the Pedalion, in the Kniga Pravil, and in the Îndreptarea. In the Kormchaia (ch. 32) these replies are called “rules,” and there are only 15 of them; the last three are absent.[51] Of Timothy’s other replies, several are found in the Îndreptarea (p. 693 and following).

7. Gregory the Theologian (†389).[52] Devoted to the solitary life and deeply pious, Gregory considered himself unworthy of holy orders; he was nonetheless obliged to yield to the general wish, and in the year 381 was raised to the archiepiscopal throne at Constantinople. Perceiving that his election was displeasing to some, he at once resigned and withdrew to Nazianzus, where he spent, in literary labors, the last years of his life in solitude.

Gregory composed his writings sometimes in prose, sometimes in verse. He availed himself of this latter manner of writing, as he himself says, chiefly in order to preserve the Christian truth from the Apollinarians, who were spreading their false teaching in verse. Among such poetical works of Gregory’s, there were taken into the general church collection his verses on the canonical books of Holy Scripture of the Old and New Testaments. In the Kniga Pravil and the Pedalion they stand in their proper place. In the Kormchaia, together with the verses of Amphilochius on the same subject, they make up the 30th chapter. In the Îndreptarea they are absent, as are, in general, the rules of all the Fathers following Gregory the Theologian.

8. Amphilochius of Iconium (†395).[53] Amphilochius took part in the Second Ecumenical Council, as a zealous defender of Orthodoxy against the Pneumatomachians; and a year before his death he took part again, at Constantinople, in the well-known council concerning Agapius and Bagadius, where he contributed to the establishment of the standing of the episcopal dignity.

Amphilochius’s letter to Seleucus, on the canonical books of Holy Scripture, entered the general church collection and is found in its place in the Pedalion and the Kniga Pravil. In the Kormchaia it makes up the 30th chapter together with the verses of Gregory the Theologian on the same subject.

9. Gregory of Nyssa (†395).[54] The younger brother of Basil the Great, Gregory is notable for the strictness of his life, for his learning and enlightened zeal for the sanctity of Orthodoxy, and for his excellent gift of speech. As bishop of Nyssa he took part in the Second Ecumenical Council, and for the zeal he showed and his defence of Orthodox teaching, he was called “the pillar of Orthodoxy.” He took part afterward also in the council of Constantinople (in the year 394) under Nectarius, on the occasion of the well-known question of the metropolis of Bostra.

Among his numerous writings, there entered the canonical collections his letter to Letoius, bishop of Melitene in Armenia. The latter had turned to Gregory, asking him to say what penances were to be imposed for various sins. In reply Gregory sent him, around the year 390, that letter, in which he reveals his deep psychological knowledge, while at the same time showing a strictness in penalties for sins much greater than that of his predecessors.

This letter is divided into 8 canons, and in that same number they are found in the Pedalion, the Kniga Pravil and the Kormchaia. In this last (ch. 31) the division alone differs. Canon 1 in the Athens Syntagma and in our “Collection” makes up, in the Kormchaia, the “Preface”; 2, 3 and 4 correspond in it to 1, 2 and 3; 5 makes up, in the Kormchaia, 4 and 5; further on the numbers coincide. The conclusion of the letter is absent from the Kormchaia.

10. Theophilus of Alexandria (†412).[55] From Theophilus of Alexandria, known for his ill-will toward John Chrysostom,[56] there have come down to us his paschal discourses, several letters, and canons. These last are compiled from: a) a certain decision of his concerning the case when the eve of Theophany falls on a Sunday; b) an instruction to Ammon on various questions of a personal character but touching on church order; c) an instruction concerning the reception of Cathari into the clergy; d) an instruction to Bishop Agathon; and e) an instruction to Bishop Menas. The first, on Theophany, makes up one canon, the instruction to Ammon is divided into 10 canons, the remaining instructions one canon each—in all, therefore, 14 canons.

In the Kniga Pravil and the Pedalion they carry also the relevant titles of the sources from which the canons are compiled; only the title of the instruction on the Cathari differs. In the original there stands: ἀφήγησις, and we have translated this in our “Collection” as “Statement.” In the Pedalion it stands: To Aphou (or Aphrygius, according to others), Bishop, on…; in the Kniga Pravil: To Aphios, Bishop, on… (i.e. to the bishop of Aphingo, on…). The reason we translated it as we did is that we wished to follow the original faithfully.[57] In the Kormchaia (ch. 33), except for the first item, the others have no title. In the first canon, in the Kormchaia, we read in the middle: “according to the usual service of St John Chrysostom.” This clause is absent from the Synopsis,[58] and given Theophilus’s relation to Chrysostom, we regard it as inserted through ignorance.

11. Cyril of Alexandria (†444).[59] A nephew of Theophilus of Alexandria, Cyril did not share his uncle’s views regarding Chrysostom, and, on the contrary, held him in deep regard, especially in his later years. He was chosen archbishop in the year 412, and from that time developed a lively zeal, as an apologist of pure Orthodoxy, as an exegete, and as a wise governor of the Church. He distinguished himself especially in his struggle against Nestorianism and in his energetic activity at the Third Ecumenical Council.[60]

From a canonical point of view several canons of Cyril’s are of importance, compiled from two of his letters: one to Domnus, archbishop of Antioch, concerning Bishop Peter, who complained that he had been forced to tender his resignation from his see; and another to the bishops of Libya and Pentapolis concerning unlawful ordinations. These two letters make up 5 canons: the first 3, the second 2, all of which entered the general church collection. In that same number, and with the corresponding titles, they are found in the Pedalion and the Kniga Pravil. In the Kormchaia (ch. 34) they are likewise found; but to them are further added: a) to Maximus the deacon, b) to Gennadius the archimandrite, c) an extract from the letter to Eulogius of Alexandria, and d) the eleven anathemas of Cyril against Nestorius (ch. 35). All these items are found also in the Synopsis, and from there passed into the Kormchaia.[61]

12. Gennadius of Constantinople (†471).[62] Chosen patriarch of Constantinople, Gennadius greatly raised the standing of his see, which had before been so tarnished as a result of the false teachings that individual prelates of Constantinople had spread from that see. Distinguished by deep piety, he was especially grieved that simony had lodged itself in the Church of Christ among many bishops, giving occasion to the condemnation of the church system itself. To put a stop to this grave evil in the Church, Gennadius gathered, in the year 459, a council at Constantinople of 81 bishops, and there the encyclical letter against simony was drawn up, which then entered all the canonical collections. It is addressed, as appears from the title, to all the bishops of the East and to the pope of Rome.[63] In the Athens Syntagma it is carried with the signatures of all the bishops present at the council.[64]

In the Kormchaia this letter is found in the 36th chapter among other letters against simony, and the signatures of all (51) bishops are carried. In the Pedalion there are no signatures, but it is said that this letter was signed, together with Gennadius, by “seventy-three or eighty-one bishops.” In the Kniga Pravil there are likewise no signatures, but it is said that “seventy-three bishops” signed together with Gennadius.

13. Tarasius of Constantinople (†809).[65] He was chosen patriarch of Constantinople in the year 786. For his efforts, together with the Empress Irene and Constantine Porphyrogenitus, to have the Seventh Ecumenical Council convened, which was to overthrow Iconoclasm, Tarasius earned undying glory in the Church.

For canon law, among Tarasius’s many writings, important is his letter to the Roman pope, Hadrian, against simony, which did not cease to defile the Church of Christ and undermine the standing of the priestly dignity. In the Kniga Pravil and the Pedalion this letter is carried in the same form as in our “Collection.” In the Kormchaia it makes up, together with other items against simony, the 30th chapter.

This letter of Tarasius’s, as we have already noted, is found in many collections immediately after the canons of the Seventh Ecumenical Council, for it was issued immediately after the council, and was appended by the compilers to the conciliar acts.

With this letter of Tarasius’s the basic canonical collection of the Orthodox Church concludes. There follows to it the aforementioned supplement, namely:

1. The Kanonikon of John the Faster (†595).[66] John became patriarch of Constantinople in the year 582, and was held in particular esteem by the people. On account of his constant strict fasting he was called “the Faster” (Νηστευτής, Ieiunator). Among the writings of John the Faster, for church law his Kanonikon has significance, in which he instructs confessors how they are to proceed at confession and how they are to apply the relevant canons for various transgressions.[67] This book was held in great regard through all the centuries. Blastares drew on it in the 14th century in composing a handbook for confessors;[68] and this handbook of Blastares’s, made up of extracts from the Faster’s Kanonikon, passed into the Greek canonical collections, first into the Pedalion, and then into the Athens Syntagma.[69] The Kanonikon of John the Faster served as the basis for the “Nomocanon” found appended to the Slavonic “Great Trebnik”.

2. The Canons of Nicephorus the Confessor (†818).[70] Nicephorus became patriarch of Constantinople in the year 806, and governed the Church until the year 815, when he was deposed by the Iconoclast Emperor Leo the Armenian for wishing to remain faithful to the institutions of the Seventh Ecumenical Council, and died in exile. Of his many writings, several are of importance for church law. Known to us are: a) on the first (six) ecumenical councils,[71] b) canonical prescripts on various subjects,[72] c) canons extracted from his Typikon,[73] and d) canons extracted from the church prescripts which he issued together with the holy Fathers.[74] Of all Nicephorus’s canons, Blastares gathered 37 of the principal ones, which entered the Pedalion, and, according to another manuscript, 38 entered the Athens Syntagma. There were added, in both the one and the other collection, a further 7 canons, then in this latter (the Athens Syntagma) a further 9 from Nicephorus’s general church prescripts, and 17 canonical questions and answers from one of his canonical letters.[75] Into the Kormchaia (ch. 57) entered 23 canons from those gathered by Blastares.[76]

3. The Synodal Responsa of Nicholas of Constantinople. During the time of this patriarch (1084–1111),[77] the monks of the Holy Mountain addressed to the patriarchal synod of Constantinople various questions of a church-administrative character. The resolutions of these questions make up the said responsa.[78] In the Pedalion, and likewise in the Athens Syntagma, there are 11 questions and as many answers, and in this latter also Balsamon’s commentaries on individual answers. In the Kormchaia (ch. 53) there are 20 questions and answers, under a special title different from that in the other editions.[79]

4. Canonical Prescripts: a) of Basil the Great, on steadfastness in the good—an extract from Basil’s letter to the Nicopolitans;[80] b) of John Chrysostom, on the correction of transgressors;[81] c) on the time for receiving communion: α) a canonical reply of St Anastasius,[82] β) a canonical prescript of Basil the Great, contained in his letter πρὸς Καισαρίαν πατρικίαν[83], and γ) prescripts on the same subject in John Chrysostom’s commentaries on the Epistles of the Apostle Paul to the Ephesians and to the Hebrews;[84] d) on how a priest must conduct himself in church, a prescript of Basil the Great to priests.[85]

Besides what has thus far been set out here, in the Athens Syntagma there stands, further, under the same heading, the Synopsis of the canons—that is, the abridged text of the canons, which was afterward, in the 12th century, prepared for practical use by Alexius Aristenus and translated into Slavonic and Romanian. Of this Synopsis we speak in section II of this Part One.

b) Supplementary Sources.


[1] On these canonical collections see §§. 43—45. of this book.

[2] See, in regard to the same canons, the articles:—in the edition of The Rules with Commentaries. Moscow, 1876. I, 5—12; Christ. Reading. 1841. III, 455; Readings in the O. I. D. Prosveshcheniia 1882 II, 141; Orthodox Review, 1862. I, 446 ff.—Further: my edition of “The Rules with Commentaries”, N. Sad, 1895—96. I, 3—12 — M. Ostroumov, Orthodox Church Law. Kharkov, 1893 pp. 170—181 — Archim. Ioann, An Attempt at a Course of Eccl. Law Studies I, 122—136 — Archim. Philaret An Outline of Eccl.-Bibl. History. Moscow, 1844. p. 578 ff. — K. A. Nevolin, Complete Collected Works. Petrograd, 1859 VI, 395. — N. K. Sokolov, A Course of Church Law, pp. 94—118—Πηδάλιον. Ἐν Ζακύνθῳ, 1864 Σελ. κʹ—κβʹ. — G. Beveregii, Pandectae canonum. Oxonii, 1672. Tom II, Annotationes, pag. 1—8. — P. de Marca, De concordia sacerd. et imp. Paris, 1704. Lib. III. Cap II. — Z. B. Van Espen, Commentarius in canones. Coloniae, 1755. pag. 39—47. — P. et H. Ballerini, De antiquis collect. canonum, (in A. Galandii De vetustis canon collectionibus Venetiis, 1778) pag. 97 sq. — Spittler, Geschichte des kan. Rechts. Halle, 1778 pag. 66. sq. — Krabbe, Ueber den Ursprung und Inhalt der Apost. Constitutionen. Hamburg, 1829. — J. S. Drey, Neue Untersuchungen über die Constitutionen und Kanones der Apostel. Tübingen, 1832. — J. W. Bickell, Geschichte des Kirchenrechts. Giessen, 1843 I, 71 fg. — J. A. B. Mortreuil, Histoire du droit byzantin. Paris, 1843. I, 188. — C. C. J. Bunsen, Hippolitus und seine Zeit. Leipzig, 1852—53. I, 444. 509. II, 61. 100. 246. — F. Maassen, Geschichte der Quellen und der Literatur des can. Rechts. Gratz, 1870. I, 408. — J. B. Pitra, Juris eccles. graecorum Historia et Monumenta. Romae, 1864 Tom I. Prolegom. XXVIII sq. 1 sq. — C. J. Hefele, Conciliengeschichte. II. Auflage. Freiburg, 1873 I, 793 fg. — C. Popovicii, Fôntânele si Codicii dreptului bisericescu ortodoxu. Cernauti, 1866. p. 39—42.

[3] The archbishop of Paris P. de Marca (Op. cit. lib. III. cap. II. n. 7) says that Dionysius Exiguus, who was the first to make the West acquainted with the apostolic canons, must have entered only 50 canons into his collection and left out the last 35, because they established something that was not in accord with the customs of the Western church, and because canon 66 in particular would have been ingratus Romanis auribus.

[4] In Decretum Gratiani c. 7. D. 15. cf. c. 5. D. 16. canon 2 of the Council in Trullo is cited, and in it 85 apostolic canons are mentioned

[5] These pseudo-apostolic canons are found in the Athenian Syntagma, IV, 399—403. Pitra. Op. cit. 64 sq. Beveregii, Pandectae. vol. II, after p. 188.

[6] Ath. Synt. II, 111

[7] Cf. the article “On the Ecumenical Councils” in my edition of “The Rules with Commentaries.” I, 13—19. The article by T. Barsov, “On the Ecumenical Councils”, in Christian Reading for 1869, II, 191 ff.—Ἀδέσποτον, περὶ τῶν ἓξ οἰκουμενικῶν Συνόδων. Ath. Synt. I, 370 — J. Harduini, Conciliorum collectio. IV, 1486. — C. Voelli et H. Justelli, Bibliotheca juris canonici veteris. Lutet. Paris 1656. II, 1161.—Φωτίου περὶ τῶν ἑπτὰ οἰκουμενικῶν Συνόδων. Ath. Synt. I, 375. Harduini. IV, 1463. Voelli et Justelli. II, 1141.—Νείλου Μητροπολίτου Ῥόδου Διήγησις συνοπτικὴ περὶ τῶν ἁγίων καὶ οἰκουμενικῶν Συνόδων. Ath. Synt. I, 389. Harduini IV, 1479. Voell. et Justel. II, 1155.—Συνοδικόν (Libellus synodicus) Harduini. IV, 1491. Voell. et Justell. II, 1166. On this last collection, which speaks of 153 councils, from the apostolic Council of Jerusalem of the year 49 to the council of 877 (or 879), see Hefele, Conciliengeschichte. I, 84. On councils in general the best work that has so far seen the light of day is the “History of the Councils” by the bishop of Rottenburg Dr. Hefele. I have before me the French translation of it in 12 volumes (Paris, 1869—1878), which covers the time from the beginning of the church to the end of the Council of Basel (the year 1449). Of the 2nd German edition (Freiburg 1873—1887) I have the first eight volumes. Hefele is known for his many writings and is regarded as one of the most learned theologians of the Roman Catholic Church. As a profound historian he distinguished himself at the time of the Vatican Council as a decided opponent of infallibility, and then he published a tract, which I have in a German translation under this title: “Honorius und das sechste allgemeine Concil” (Tübingen, 1870), demonstrating by an example from history how one pope can err and even be condemned by a council as a heretic. At the same time he wrote also another tract in the same sense against Professor Penaki. Upon his return from Rome to his eparchy (1871), acknowledging what had been done, in one of his pastoral letters he tried in some way to bring the decision of the Sixth Ecumenical Council concerning Pope Honorius into harmony with that of the Vatican Council.—It is also worth comparing, on the ecumenical councils, the book of Professor Dr. Minio, entitled “Discussion sur les sept conciles oecuméniques” (Berne, 1878), which is intended for “the union of the churches”. The work is a fine one, only that in it the author oversteps the boundaries of the “traditional standpoint” from which he writes, and rather takes his stand on the “liberal standpoint (au point de vue libéral)”, so that his tract cannot always withstand strict scholarly criticism. But it should be remembered that the author is a Swiss Old Catholic and that his tract is a protest against the Vatican Council from the standpoint of the liberal German Roman Catholics, and from that side, therefore, the aforementioned discussion of his must also be judged.

[8] On the First Ecumenical Council see Acts of the Ecumenical Councils in the Russian translation (Kazan, 1859—1873), prepared after the collections of the councils of Labbei et Cossartii (1671) and Harduini. Vol. I, pp. 32—203. — Harduini Concil. Coll. I, 309 sq.—Cf. Hefele, Conciliengeschichte. I, 252 fg—Πηδάλιον. Σελ. 118 κτλ.—On the dogmatic question of this council one should further compare: Chr. W. F. Walch, Entwurf einer vollständigen Historie der Ketzerein. XI Th. Leipzig, 1762—1785. II, 385 fg, and Dr. J. Schwane, Dogmengeschichte der patristischen Zeit. Münster, 1869. S. 108 fg.

[9] Harduini, I, 463.

[10] See what is said about the Arabic edition in Beveregius, Pandectae. I, 686.

[11] Acts of the Ecum. Councils. I, 229 ff. — Harduin. I, 897 sq.—Cf.: Hefele, Conciliengeschichte II, 1 fg.—Πηδάλιον. Σελ. 153 κτλ. — Walch. O. c. III, 79 fg. — Schwane. Op. cit. S. 217 fg.

[12] Hefele, Conciliengesch. II, 12 fg.—In Harduin. I, 87 sq. there is the Paraphrasis Arabica of Joseph the Egyptian of the first six of our canons, which have been reduced to four. The seventh canon is missing. Cf. Beveregii Pandectae I, 700.

[13] Acts of the Ecum. Councils. I, 131 ff. — Harduin. I, 1271 sq.—Cf.: Πηδάλιον. Σελ. 166 κτλ. — Hefele, Conciliengesch. II, 141 fg. — Walch. Op. cit. V, 289 fg. — Schwane. Op. cit. S. 409 fg.

[14] Cf. my interpretation of this epistle in “Rules with Comm.” I, 306—325.

[15] See Maassen. Op. cit. 108—109. 136—137. 472. 545. 949. — Beveregii Pandectae Tom II Annot. in I. can. Ephes. pag. 104.

[16] Acts of the Ecum. Councils. III, 24 to the end. IV, 5 to the end. — Harduin. II, 1 sq.—Cf.: Hefele Conciliengesch. II, 313 fg.—Πηδάλιον. Σελ. 180 κτλ. — Walch Op. cit. VI, 3 fg. — Schwane Op. cit. S. 453 fg.

[17] See the detailed commentary on this canon in my edition of “The Rules with Comm.” I, 390—423.

[18] In Harduin. III, 1712—1715 there are found nine canons of the VI Ecumenical Council, but falsely, as the relevant publisher’s note says, attributed to this council. They are an extract from the canons of Bishop Theodulf, (797) to the priests under his jurisdiction, namely can. 16—22, 24 and 25 (Harduin. IV, 915—917).

[19] See Πηδάλιον. Σελ. 215—217.—In the Acts of the Ecumenical Councils (VI. 563—573) there is given in translation an article from Labbe’s edition against the ecumenical character of this council; and the Russian editors included it, lest it be said that anything in particular was omitted. The same article is found also in Harduin. (III, 1640—1651). One should compare what Beveregius (Pandectae can. II. Ap. 126) and Van Espen (Op. cit. 384—385) say in favor of the ecumenical character of the Trullan canons. From their own particular standpoint, and against that character of these canons, speak Hergenröther (Photius. I, 216 ff.), Pitra (Juris eccl. hist. II, 4—5. 76—99 and Hefele (Conciliengeschichte III, 328 ff.). This last one found that he had to make also the following remark on the authority of these canons: “Nur aus Irrthum schrieben auch Lateiner manchmal die Canones dieser Synode dem sechsten allgemeinen Concil zu.”

[20] Acts of the Ecumenical Councils VII, 24 and ff. — Harduin. IV, 1 sq.—Cf. Πηδάλιον. Σελ. 314—321. — Hefele, Conciliengesch. III, 66 ff. — Walch. Op. cit. X, 66 ff.

[21] Acts of the Ecumenical Councils VII, 670 and ff. — Harduini. IV, 512 sq.

[22] Ath. Synt. II, 647—712 and the whole third volume.—Πηδάλιον. 343—542

[23] Διὰ τοῦτο ἡμεῖς οἱ σὺν Κυρίῳ ὄντες, καὶ ἑνότητα Κυρίου κρατοῦντες, καὶ κατὰ τὴν ἀξίαν αὐτοῦ χορηγούμενοι, τὴν ἱερατείαν αὐτοῦ ἐν τῇ ἐκκλησίᾳ λειτουργοῦντες, ὅσα οἱ ἀντικείμενοι αὐτῷ, τουτέστι πολέμιοι, καὶ ἀντίχριστοι ποιοῦσιν, ἀποδοκιμάσαι καὶ ἀποποιήσαι κἀπορρῖψαι, καὶ ὡς βέβηλα ἔχειν ὀφείλομεν. Καὶ τοῖς ἀπὸ πλάνης καὶ στρεβλότητος ἐρχομένοις ἐπὶ γνώσει τῆς ἀληθινῆς καὶ ἐκκλησιαστικῆς πίστεως, δοῦναι καθόλου θείας δυνάμεως μυστήριον, ἑνότητός τε, καὶ πίστεως, καὶ ἀληθείας. Ath. Synt. III, 5—6. The decree of this council was issued in the form of a letter addressed ad Januarium et caeteros episcopos Numidas de baptizandis haereticis. It is found included also among Cyprian’s letters under no. 70 in the edition of Migne (III, 1071 sq.)

[24] Ath. Synt. III, 19.—In the edition of Harduini (I, 154 sq.) three Carthaginian councils are adduced in connection with the question of heretical baptism, and among them also the one of which we are speaking, and in a marginal note it was observed that “haec tria de baptismo concilia ecclesia non recipit.”—This canon of the Carthaginian council is not found even in the original recension of the nomocanon in fourteen titles. It is found in later editions, and also in the Athenian edition (I, 273), but it is evidently a later addition, as scholars have long since observed, and as we shall see further in this regard. Cf., among much else, Heimbach, Griechisch-römisches Recht (Ersch u. Gruber, Allgem. Encyklop. Bd. 86. S. 378). The Athenian Syntagma has adduced, according to the Trebizond manuscript from which it was in the main prepared, the aforementioned passage of the nomocanon in fourteen titles (I, 273), as well as the canon itself of this Carthaginian council (III, 2—6), on account of its archaeological significance.

[25] Πηδάλιον. 371. — Harduini. I, 269. — Pitra, Op. cit. Annotat. I, 448. — Hefele, Conciliengeschichte. I, 219 fg.

[26] Πηδάλιον. 385. — Harduini. I, 281. — Pitra. I, 454. — Hefele. I, 240 fg.

[27] Πηδάλιον. 395. — Harduini. I, 529. — Pitra I, 487. — Hefele. I, 777 fg.

[28] Ath. Synt. III, 98—100. — Pitra I, 487—488. — Harduini. I, 529—531.

[29] Πηδάλιον. 405. — Harduini. I, 589. — Pitra. I, 455 — Hefele. I, 502 fg.

[30] Πηδάλιον. 420 — Harduini I, 778. — Pitra I, 494 — Hefele. I, 746 fg

[31] Πηδάλιον 443 — Harduini I, 635. — Pitra I, 468 — Hefele. I, 533

[32] Until quite recent times everyone maintained that this council was held in the year 347, grounding themselves first of all on Socrates, who in his church history (II, 20) says that “annus tunc agebatur undecimus ab obitu parentis duorum Augustorum”, and this parens (Constantine the Great) died in 337, and therefore precisely in the year 347; and then on Sozomen, who likewise in his church history (III, 12) says that “haec synodus congregata est, Rufino et Eusebio consulibus, anno undecimo post obitum Constantini” (Ed. Migne). This year is adduced, for example, in their histories by Ab. Fleury, Histoire eccles. I, 507; A. Neander, Allgem. Geschichte der christl. Religion und Kirche IV, 70; J. Gieseler, Lehrbuch der Kirchengeschichte. 6 Bde Bonn, 1844—1855. I. Bandes II. Abtheilung S. 54.; K. R. Hagenbach, Kirchengeschichte 7 Bde Leipzig, 1869—1872. I, 380.; K. A. Hase, Kirchengeschichte. Leipzig, 1877. S. 162. W. Guettée, Histoire de l’eglise (III, 142. 504) takes the year 346, while M. Γεδεών Πατριαρχικοὶ πίνακες (Κωνσταντινούπολις, 1887 I, 118) takes even the year 348 as the year in which this Council of Sardica was held. The canonists followed the historians, and the editors of the Book of Rules, the official canonical collection, likewise took the year 347, as did also the editors of the Pedalion; what is more, these latter endeavor to bring forward still other testimonies in order to prove that this council was held precisely in the year 347. The well-known editor of the collections of the councils J. Mansi expressed the opinion, on the basis of the so-called historia acephala, discovered and published by the Veronese scholar Maffei, that this council could not have been held in that year, but three years earlier, consequently 344. In more recent times Mansi’s opinion was adopted, among others, by Hefele in his Conciliengeschichte (l. c.), and likewise by Card. Pitra in his aforementioned work (I, 484). And I myself, both in the first and in the second edition of my “Collection”, stood for this year 344. In the meantime, however, even this is not entirely accurate; for from the edition of Cureton, The Festal Letters of Athanasius, discovered in an ancient Syriac version (London, 1848), which were translated and published by Professor Larsow in Berlin in 1852 under the title: Die Festbrife des h. Athanasius, Bischofs von Alexandria, and from the relevant analysis of those paschal, or festal, epistles, it must today already be acknowledged with certainty that the Council of Sardica could not have been later than the year 343. The former professor at Würzburg, and later cardinal of the Roman Church, Dr. J. Hergenröther in his Handbuch der allgemeinen Kirchengeschichte (II. Aufl. Freiburg i. B. 1879—1880. Bd. I. S. 247. Cf III. Supplement-Band, S. 103), citing Hefele, takes the middle course and says: “Diese (die grosse Synode zu Sardica) kam auch im Spätjahre 343 zu Stande und dauerte bis in den Frühling des folgenden Jahres”; but the basis on which this cardinal holds that this council lasted precisely until the spring of the year 344 he does not adduce at all.

[33] Πηδάλιον. 461 — Harduini. I, 955. — Hefele. II, 65.

[34] Πηδάλιον. 462 — Harduini. I, 861. — Voelli et Justelli Bibliotheca juris canonici veteris. Lutetiae Paris. 1661. Tom I. pag. 305 sq. — Hefele. II, 122 fg. — My treatise Codex canonum ecclesiae africanae. Zadar, 1881.

[35] Πηδάλιον. 343. — Harduini. I, 1195.—Cf. what is said about this council from the standpoint of the Roman Catholic church by Dr. J. Hergenröther, Photius, Patriarch von Konstantinopel 3 vols. Regensburg, 1867—1869. I, 419 ff.

[36] Πηδάλιον. 361—Latin writers call this council spurious: in the edition of the council by Harduini it is named “Pseudosynodus Photiana” (Tom. VI, pars I, pag. 213), and Hefele (IV, 464 ff.) calls it “Aftersynode des Photius”. Cf. further, in the same Latin direction, on this council Dr. J. Hergenröther. Op. cit. II, 379 ff.

[37] On the authority of the holy fathers in the church and the importance of their writings, an excellent treatment is that of Archim. Porphyrius in “Additions to the Works of the Holy Fathers.” Moscow. 1863. XXII, 1—59.—See the article on this by Pitra, in his Jus eccles. I, 537 sq. And for the Protestant judgment on the authority and importance of the fathers in church law, see Spittler. Geschichte des kan. Rechts. Halle, 1778. p. 56 ff., and thereafter Bickell, Geschichte des Kirchenrechts. I, 30 ff.

[38] Archim. Ioann, Ecclesiastical Jurisprudence. II, 1—2.

[39] Πηδάλιον. 543 — Pitra. I, 541—Cf.: Guil. Cave Scriptorum eccles. historia literaria. Genevae, 1705. pag. 83. — Archbp. Philaret of Chernigov, The Historical Doctrine concerning the Fathers of the Church. St. Petersburg. 1859. I, 138. — Dr. J. Alzog Handbuch der Patrologie. 3rd ed. Freiburg i. B. 1876. p. 157. — Dr. J. Nirschl. Lehrbuch der Patrologie u. Patristik. 3 vols. Mainz, 1881—1885. I, 330.

[40] Ath. Synt. IV, 303

[41] Πηδ. 551 — Pitra I, 562.—Cf. Cave. 82. — Philaret. I, 133 — Alzog. 152 — Nirschl. I, 336

[42] In the Book of Rules (ed. 1843. p. 271, ed. 1862. p. 477) the note that this epistle was addressed to the archbishop of Alexandria is not accurate. See the fundamental note Pitra. I, 566. Annot. 1.

[43] See Pitra, on the basis of whose work the relevant note in the edition of “Rules with Commentaries” was also composed. Moscow. 1876. III, 106—107.

[44] Πηδ. 562 — Pitra. I, 551. — Cave 101. — Philaret. I, 177.

[45] Πηδ. 575 — Pitra. I, 567 — Cave. 120. — Philaret. II, 43. — Alzog. 226. — Nirschl. II, 28

[46] In the Synopsis there stands only “Ἄλλο” (Ath. Synt. IV, 397).

[47] Πηδ. 585. — Pitra. I, 570 — Cave. 152 — Philaret. II, 127. — Alzog. 261. — Nirschl. II, 149.

[48] Ath. Synt. IV, 405

[49] Πηδ. 665 — Pitra I, 630 — Cave. 175. — Philaret. II, 5

[50] In the “Preliminary Notice” of the 1787 edition of the Kormchaia (fol. 50) it is stated that Timothy cannot be called a saint “потому, что виновенъ былъ удаленію отъ патріаршества святаго Григорія богослова.”

[51] On the total number of these replies one should cf. Pitra. I, 643 ann. 1.

[52] Πηδάλιον. 662. — Cave. 155. — Philaret. II, 158. — Alzog. 274. — Nirschl. II, 174.

[53] Πηδ. 664. — Cave. 159. — Philaret. II, 208. — Nirschl. II, 225.

[54] Πηδ. 649 — Cave. 153. — Philaret. II, 191. — Alzog. 285. — Nirschl. II, 199

[55] Πηδ. 676. — Cave 178. — Philaret. II, 7.

[56] And for Theophilus, too, it is observed in the aforementioned “Preliminary Notice” of the Kormchaia that he cannot be called a saint, for he “изгналъ святаго Іоанна Златоустаго”.

[57] In Pitra (I, 648) it is the same as in the Athenian Syntagma, and it is translated as: “Expositio”; in Beveregii (II, 374) the same, and in Latin: “Narratio”. In the overview of the canons in the nomocanon of XIV titles it stands as in the Book of Rules (Ath. Synt. I, 11)

[58] Ath. Synt. IV, 342

[59] Πηδ. 686. — Cave. 251. — Philaret. III, 91. — Alzog. 324. — Nirschl. III, 6.

[60] See the history of the Third Ecumenical Council in my first edition of the “Rules with Commentaries”, II, 282 ff.

[61] Ath. Synt. IV, 398, 405—407. Only the number of the anathematisms is in error in the Kormchaia, for there must be 12 of them, and not 11.

[62] Πηδ. 692—Μ. Ι. Γεδεών Πατριαρχικοὶ πίνακες. I, 194. — Cave. 288. — Philaret. III, 150. — Nirschl. III, 275.

[63] That which, following the Athenian Syntagma, we placed in the title of the letter in our “Collection”, namely “and to the Pope of Rome”, is absent from all the old collections (See Pitra. I, 183 and the note at the bottom of the page in the Athenian Syntagma IV, 368). The editors of the Πηδάλιον, on the contrary, prove that it is so in all the collections (p. 693, note 5).

[64] In Beveregii (II, 181) the second half of the letter, from the words: “Most excellently (Κάλλιστα)” to the end, stands as if it were Balsamon’s commentary; however, it is a plain error, as was well observed by Pitra II, 181 et 185.

[65] Πηδ. 718—Μ. Ι. Γεδεὼν Πατριαρχ. πίνακες. I, 265. — Cave. 422. — Philaret. III, 274.

[66] Γεδεὼν Πατρ. πίνακες. I, 232.—Πηδάλιον. 697. — Pitra. II, 222. — Cave. 351 — Philaret. III, 177. — Nirschl. III, 501

[67] The Greek title of this work of the Faster is the following: Κανονικὸν τοῦ ἁγίου Ἰωάννου τοῦ Νηστευτοῦ, or again: Νομοκάνων σὺν Θεῷ ἁγιωτάτου ὁσίου πατρὸς ἡμῶν Ἰωάννου τοῦ Νηστευτοῦ περὶ ἐξαγορεύσεως διαφορᾶς καὶ περὶ ἁμαρτημάτων. Following this canonicon, Theodore, archbishop of Canterbury, composed in the 7th century his liber poenitentialis for the Western church, which served as the basis of all the later penitentials in the West. See Wasserschleben, Bussordnungen der abendländischen Kirche. Halle, 1851. S. 145 fg.

[68] It is found at the end of the alphabetical Syntagma of Blastares; at least so say those who have seen various manuscript copies of this syntagma (see the preface in vol. VI of the Athenian Syntagma, likewise Mortreuil, Histoire du droit byzantin. III, 461.), although it is found neither in the edition of Beveregii nor in the Athenian Syntagma, where Blastares’ syntagma is printed.

[69] In the Πηδάλιον it stands under this title: Οἱ λε΄ κανόνες Ἰωάννου τοῦ Νηστευτοῦ, and at the end 18 other canons have been added from some manuscript which the editors of the Pedalion had before them. In the Athenian Syntagma the title is as follows: Ἐκ τοῦ κανονικοῦ τοῦ ἁγίου Ἰωάννου τοῦ Νηστευτοῦ, and it is stated at once whence this was taken: Ἔπεμψε πρὸς σύνοψιν Ματθαῖος ταῦτα (IV, 432)—In the edition of Pitra (Juris eccles. graecorum hist. et mon. II, 226) there is printed: Διδασκαλία μοναζουσῶν καὶ ἐπιτιμία ἑκάστου ἁμαρτήματος Ἰωάννου πατριάρχου Κωνσταντινουπόλεως τοῦ Νηστευτοῦ, together with a Latin translation

[70] Γεδεὼν Πατριαρχ. πίνακες. I, 267.—Πηδάλιον. 725 — Pitra. II, 314. — Cave. 434. — Philaret. III, 277.

[71] Pitra. II, 317—320.

[72] Κεφάλαια περὶ διαφόρων ὑποθέσεων. There are ten of them Pitra. II, 320—327.

[73] Ἐκ τοῦ Τυπικοῦ. It has 87 canons Ib. 327—336.

[74] Ἐκ τῶν ἐκκλησιαστικῶν αὐτοῦ συντάξεων καὶ τῶν σὺν αὐτῷ ἁγίων πατέρων. In Pitra (II, 336—348) 140 canons are arranged, and together with those from the typicon of Nicephorus, 227 canons

[75] In the Athenian Syntagma (IV, 431γʹ—431ιʹ) these latter are entitled: Ἐπιστολὴ τοῦ ἐν ἁγίοις πατρὸς ἡμῶν Νικηφόρου πατριάρχου Κωνσταντινουπόλεως τοῦ Ὁμολογητοῦ.

[76] According to the Athenian Syntagma, canons 4, 8, 10, 12, 18, 19, 20, 23, 25, 30—34, and 38 are missing from the Kormchaia.

[77] Γεδεὼν Πατριαρχ. πίνακες. I, 338—Πηδάλιον 373 — Cave. 538

[78] In the Athenian Syntagma (IV, 417) the title of these questions and answers is as follows: Ἐρωτήσεις μοναχῶν τινῶν ἔξω τῆς πόλεως ἀσκουμένων, καὶ ἀποκρίσεις ἐπ᾽ αὐτῶν γενόμεναι παρὰ τῆς ἐν Κωνσταντινουπόλει ἁγίας συνόδου, ἐπὶ τῶν ἡμερῶν τοῦ ἁγιωτάτου πατριάρχου Νικολάου, βασιλεύοντος τοῦ ἀοιδίμου βασιλέως κυρίου Ἀλεξίου τοῦ Κομνηνοῦ, ἐφ᾽ αἷς καὶ ἑρμηνεῖαι ἐξεφωνήθησαν παρὰ τοῦ πατριάρχου Ἀντιοχείας Θεοδώρου τοῦ Βαλσαμῶν. The epithet of this patriarch Nicholas is “γραμματικός”.

[79] “Главы церковныя, и вопросы правилныя, и отвѣты святаго собора, бывшаго во дни преосвященнаго и вселеньскаго патріарха Николы Константиня града, вопрошеніе и Іоанна мниха и молчальника, иже во святѣй горѣ и сущихъ съ нимъ чернориз(е)ць.” This would be a translation of what Cave (p. 538) mentions: Κεφάλαια ἐκκλησιαστικὰ πάνυ ἀναγκαῖα καὶ ὠφέλημα καὶ ἀπόκρισιν ζητηθέντα παρὰ τοῦ μοναχοῦ Ἰωάννου τοῦ ἡσυχαστοῦ τοῦ ἐν τῷ ἁγίῳ ὄρει, τῷ μακαρίῳ πατριάρχῃ Κωνσταντινουπόλεως κύρῳ Νικολάῳ. And if what I hold is correct, then in these “chapters” those answers would also have been repeated which are contained in the Pedalion and the Athenian Syntagma, for in the Kormchaia questions 2, 3, 4, 6, 7, 9, 10, 12, 16, 17. and 20. correspond completely to those in the two aforementioned collections. In M. Ι. Γεδεών Κανονικαὶ Διατάξεις τῶν ἁγιωτάτων πατριαρχῶν Κωνσταντινουπόλεως. Κωνσταντινούπ. 1888—1889. I, 9—16, there are 17 questions and answers.

[80] Ath. Synt. IV, 386.: Ἐκ τῆς πρὸς Νικοπολίτας ἐπιστολῆς—περὶ τοῦ ὑπομένειν καὶ εὐχαρίστως φέρειν τοὺς πειρασμούς.

[81] Γεδεὼν Πατρ. πίνακες. 141. — Pitra. II, 168.—He occupied the Constantinopolitan throne from 398 to 404. In the Athenian Syntagma (IV, 387) this is titled: Κεφάλαιον κανονικόν, and in Pitra (II, 169): Παραγγελλία.

[82] Ath. Synt. IV, 388: Τοῦ ἁγίου Ἀναστασίου, ἐρωτηθέντος, πότερον καλόν, τὸ συνεχῶς κοινωνεῖν, ἢ ἐκ διαλειμμάτων; Ἀπόκρισις. Cf. Cave. 346., and also “Anastasiana” in Pitra II, 238 sq.

[83] Basil wrote this letter in the year 372, and among his letters it bears the number 93 in the edition of Migne.

[84] Besides those mentioned in note 81 of this § and these two rules, Pitra records the following further canonical rules of John Chrysostom, contained in his numerous writings: 1. On the forgiveness of sins (εἰς τὸν νʹ ψαλμόν), 2. on confession (ἐκ τοῦ κατὰ Ἰωάννην), 3. that laymen may neither insult nor judge a priest (from the commentary on John’s Gospel), 4. on Christ and the priest (from the commentary on the Epistle to the Thessalonians), 5. on priests and their qualities and duties (from the commentary on the Epistle to Timothy), 6. on priests (from the book on the priesthood), 7. on the same (from the same book), 8. 143 canons prescribing penalties for various offenses, and 9. Στίχοι παραινετικοί. Op. cit. II, 168—169.

[85] Ath. Syntagma IV, 391—392: Παράγγελμα πρὸς τὸν ἱερέα περὶ τῆς θείας χάριτος. In the Kormchaia (ch. 24) the title reads as follows: “Къ презвитеру о божественнѣй службѣ”.

§ 23. The Canonical Decrees of the Patriarchal Synods

In the Orthodox Eastern Church, legislation is exercised synodically. After the Ecumenical Councils, the supreme legislative power in the Church, within canonically determined limits, is exercised by councils, or, as is customary to call them after the Greek manner, by the synods of the bishops of the several autocephalous churches. Among these synods, the Patriarchal Synod of Constantinople developed the highest legislative activity. This is explained both by the fact that the patriarchal throne of Constantinople holds the first place in honor among all the others in the Eastern Church, and especially by the fact that, politically, it alone for several centuries stood free, whereas all the other patriarchal thrones in the East were subjugated by unbelievers. Given this position of Constantinople relative to the other ecclesiastical centers of the East, matters were also decided in the Patriarchal Synod of Constantinople that did not directly concern the patriarchate itself but other autocephalous churches—matters which, in those churches, owing to the oppressed condition of the Christian faith, could not be resolved. For this latter reason the heads of the subjugated Eastern patriarchates were often found in Constantinople and sometimes took part in the resolution of church affairs, especially when these affairs were of greater importance. Thereby these resolutions acquired a general character and became authoritative for the whole Eastern Church. Besides this, another circumstance lent high significance to the canonical decrees of the Patriarchal Synod of Constantinople. The Church of Constantinople is the mother church for all those peoples whom her preachers converted to Christianity. It was natural that the churches of these peoples, in ordering their inner life, should turn to the mother church for help, seeking from her instruction in matters they did not yet know or that were unclear to them. These instructions were authoritative for those churches; and since they concerned the fundamental order of the Church, they also possessed general validity and became authoritative for the whole Church as well. From this standpoint, and in this sense, the canonical decrees of the Patriarchal Synod of Constantinople carry the significance of a source of the law of the Orthodox Eastern Church which supplements the fundamental source of that law and represents the development and application of the fundamental canonical prescriptions.

We shall here set forth these synodal decrees in the order of the patriarchs under whom they were issued, following the Athenian Syntagma and the most recent collection of these decrees, published by the Patriarchate of Constantinople.[1]

1. Nicholas I (895–906, 911–925).[2] The Tomus of Union issued in the year 920 on occasion of the dispute over the tetragamy, by which peace was restored between Church and State.[3]

2. Sergius (999–1019).[4] The decree issued in May 1016 concerning monastic contributions.[5]

3. Alexius (1025–1043).[6] Two synodal decrees survive from the time of this patriarch: a) the decree issued in 1027 concerning monasteries acquired by donation, and other more important questions touching the metropolitanates, archbishoprics and bishoprics;[7] and b) the decree issued in 1028 concerning various matters touching all metropolitanates and archbishoprics.[8]

4. Michael I (1044–1058).[9] Concerning the cleric living in a forbidden marriage.[10]

5. Constantine III (1059–1063).[11] Concerning the cleric who has committed murder and is deposed.[12]

6. John VIII (1064–1075).[13] The decree of 16 February 1065, by which clerics are forbidden to conduct lawsuits before a court on behalf of others.[14]

7. Nicholas III (1084–1111).[15] Besides the canonical answers already mentioned, and other very important synodal decrees on marriage, two further decrees deserve mention here: a) the decree concerning remuneration for church services,[16] and b) the decree in which, on the basis of the canons and the state laws, it is demonstrated to the Emperor Alexius Comnenus that bishoprics may not be separated from their metropolitanates.[17]

8. Leo (1134–1143).[18] Concerning penalties for those who practice sorcery.[19]

9. Michael II (1143–1146).[20] Synodal decree of 20 August 1143 on the deposition of a bishop not canonically instituted.[21]

10. Nicholas IV (1147–1151).[22] Concerning clerics condemned by the competent authority who appeal to the higher instance.[23]

11. Constantine IV (1154–1156).[24] Synodal decree concerning murderers, and especially concerning clerics who commit murder.[25]

12. Luke (1156–1169).[26] The legislative activity of the Patriarchal Synod of Constantinople was especially fruitful during the time of this patriarch. Besides the multitude of decrees issued concerning the internal order of the patriarchate itself and concerning marriage, the following, of general significance, deserve mention: a) the decree that clerics may not engage in occupations that might demean their dignity;[27] b) the decree that the deposition of a bishop may be pronounced only by twelve bishops;[28] c) the decree that clerics may not engage in any worldly business;[29] d) the decree concerning a bishop who celebrates in an unconsecrated church;[30] e) the decree against perjury;[31] f) the decree on how far a bishop is entitled to increase or mitigate the penalties prescribed by the canons;[32] g) the decree that a bishop who embraces the great schema must await the synod’s decision as to whether he may continue to exercise the episcopal office;[33] h) the decree forbidding the clergy to appropriate church property to themselves;[34] i) the decree that a bishopric may not be abolished without the consent of the higher church authority;[35] j) the decree concerning superiors of monasteries who do not belong to the brotherhood of that same monastery;[36] and k) the decree on the baptism of children taken captive.[37]

13. Michael III (1169–1177).[38] Five synodal decrees of general significance were issued during the time of this patriarch: a) that not only priests and deacons, but also readers, and indeed anyone in the service of the Church, may not engage in worldly business;[39] b) that no bishop may undertake anything of greater importance without the knowledge and consent of the synod;[40] c) how one is to proceed when a bishop tenders his resignation from his see;[41] d) concerning those bishops who ordain clerics from foreign eparchies;[42] and e) the decree abolishing the custom that had crept in of monks discharging duties outside the monastery, and establishing that only secular clergy may perform pastoral and other church duties, while monks must remain within their monasteries.[43]

14. Theodosius I (1178–1183).[44] The decree that those who have not received priestly ordination cannot be superiors of monasteries.[45]

15. Basil II (1183–1187).[46] The decree of the synod of September 1186, at which, besides this patriarch, the patriarchs of Antioch and Jerusalem and forty metropolitans were present, and by which it was established that the wife of one about to be consecrated bishop must without fail enter a monastery and become a nun.[47]

16. George II (1192–1199).[48] The synodal decree of 4 February 1197 concerning parochial rights.[49]

17. Germanus II (1222–1240).[50] Concerning jurisdiction over dependent (filial) monasteries.[51]

18. Manuel II (1244–1255).[52] Three synodal decrees of general significance were issued under this patriarch: a) answers to six questions of the bishop of Bella concerning church discipline;[53] b) concerning the transfer of bishops;[54] and c) concerning the founder’s right.[55]

19. John XI (1275–1282).[56] The synodal decision of several questions of church discipline.[57]

20. Athanasius I (1189 [sic]–1293, 1303–1311).[58] During the second patriarchate of Athanasius I a synodal decree concerning various matters of church discipline was issued, and this same decree was proclaimed a law of the state by the Emperor Andronicus the Elder.[59]

21. Philotheus (1354–1355, 1364–1376).[60] The decree concerning high treason.[61]

22. Simeon I (1472–1475, 1482–1486).[62] The decree concerning the reception of the heterodox into the Church.[63]

23. Jeremiah II (1572–1579, 1580–1584, 1585–1595).[64] The decree concerning the Gregorian calendar,[65] and the proclamation of the Russian patriarchate.[66]

24. Dionysius III (1660–1665). A synodal decree issued in 1663 by this patriarch together with the patriarchs Paisius of Alexandria, Macarius of Antioch and Nectarius of Jerusalem, concerning twenty-five questions of doctrine and church discipline.[67]

25. Callinicus II (1694–1702). Concerning the number of patriarchal thrones;[68] concerning the independent administration of the independent churches;[69] concerning church assemblies.[70]

26. Gabriel III (1702–1707). Decisions on various canonical questions.[71]

27. Jeremiah III (1715–1726). The synodal recognition of the Holy Russian Synod.[72]

28. Gabriel IV (1780–1785). The recognition of the independence of the archbishopric of Mount Sinai;[73] the synodal decree concerning the ordination of new bishops.[74]

29. Gerasimus III (1794–1797). The decree that bishops may not ordain clerics before the prescribed age.[75]

30. Gregory V (1797–1799). A synodal decree concerning clerics who engage in worldly and political affairs,[76] and a further decree that bishops may not ordain those who are not well prepared for the clerical office.[77]

31. Anthimus IV (1848–1852). The synodal recognition of the independence of the Orthodox Eastern Church in the Kingdom of Greece.[78]

32. Joachim III (1878–1884). The synodal recognition of the independence of the Orthodox Eastern Church in the Kingdom of Serbia.[79]

33. Joachim IV (1884–1887). The synodal recognition of the independence of the Orthodox Eastern Church in Romania.[80]

c) Auxiliary Sources.


[1] Cf., on these ordinances, J. A. B. Mortreuil, Histoire du droit byzantin. III, 383—394. Heimbach, Griech. röm. Recht. § 31. (Ersch und Gruber’s Allgem. Encyklop. 86, 380—384). Const. Popovicii jun, Fôntânele si Codicii, p. 10—18. We take the data on the time when the patriarchs in question lived from M. I. Γεδεὼν, Πατριαρχικοὶ πίνακες. Εἰδήσεις ἱστορικαὶ βιογραφικαὶ περὶ τῶν πατριαρχῶν Κωνσταντινουπόλεως ἀπὸ Ἀνδρέου τοῦ πρωτοκλήτου μέχρις Ἰωακεὶμ Γ΄ τοῦ ἀπὸ Θεσσαλονίκης 36—1884. Ἐν Κωνσταντινουπόλει, 1887.—We do not adduce the synodal ordinances concerning marriage, since they have already been recorded in J. Zhishman, Das Eherecht der orient. Kirche. Ed. cit. S. 34—43. — In the Athenian Syntagma these synodal ordinances are found in vol. 5, pp. 1—185, under the title: Ἀποφάσεις συνοδικαὶ καὶ διατάξεις τῶν Κωνσταντινουπόλεως ἀρχιεπισκόπων καὶ πατριαρχῶν; and individual ones are found also in the other volumes, and we shall note them in the proper place as we go.

[2] Γεδεὼν Πατριαρχ. πίνακες. 295—296. 298—300.

[3] Ath. Synt. V, 4—5. Cf. C. E. Zachariae a Lingenthal, Jus graeco-romanum (Lips. 1857), III, 228—233. Joh. Leunclavii, Jus graeco-romanum (Francof. 1596). I, 104—108. The Kormchaia. Ch. 52: “Изложеніе, рекше воспоминаніе бывшаго церковнаго соединенія при Константинѣ и Романѣ” (cited ed., II, 245—254), even though there is in it a certain long insertion as compared with the Greek editions. This insertion is not found even in the old Serbian kormchayas, e.g. in the Savina manuscript (fol. 334), of which I myself published a short description (Zadar, 1884).—This treatise, which is called in Greek Ὁ τόμος τῆς ἑνώσεως, is mentioned by: Balsamon in ch. 2 of title XIII of the Nomocanon in Fourteen Titles (Ath. Synt. I, 280), in the commentaries on canons 4, 50 and 80 of Basil the Great (Ath. Synt. IV, 103. 204, 245,), and in his 44th, 62nd and 64th canonical answers (Ath. Synt. IV, 481. 494. 495), Zonaras in the commentary on canon 50 of Basil the Great (Ath. Synt. IV, 204), Blastares in chapter 4 of letter Г of his syntagma (Ath. Synt. VI, 159—160), K. Harmenopoulos in the 3rd title of the 5th section of his Ἐπιτομὴ τῶν θείων καὶ ἱερῶν κανόνων (Leunclav. I, 55).

[4] Γεδεὼν Πατρ. πίνακες. 315—317.

[5] Γεδεὼν Κανον. Διατάξεις II, 5—6. Cf. Leunclav. I, 203—204. See Balsamon’s commentary on canon 13 of the VII Ecum. council (Ath. Synt. II, 614).

[6] Γεδεὼν Πίνακες. 317—322.

[7] Ath. Synt. V, 20—24. Leunclav. I, 256—259.

[8] Ath. Synt. V, 25—32. Leunclav. I, 250—256.

[9] Γεδεὼν Πίνακες. 322—357.

[10] Ath. Synt. V, 47. Leuncl. I, 264.

[11] Γεδεὼν Πίνακες. 327—328.

[12] Ath. Synt. V, 49—40. Leunclav. I, 265—266.

[13] Γεδεὼν Πατρ. Πίνακες. 328—331.

[14] Ath. Synt. III, 348—349. Commentary of Balsamon on canon 16 of the Council of Carthage (Ath. Synt. III, 348). See Leuncl. I, 214.

[15] See note 77. § 22.

[16] Περὶ τῶν κανονικῶν. Ath. Synt. V, 60—61. Leuncl. I, 269—270.

[17] Ath. Synt. V, 62—75. Leunclav. I, 271—281. This remarkable synodal letter of Patriarch Nicholas III shows as much the loftiness of his mind as his awareness of his episcopal position in the defense of church rights. It is worthy of being adduced as an example of how a bishop must conduct himself toward the political authority,

[18] Γεδεὼν Πίνακες. 350—351.

[19] Γεδεὼν Κανονικαὶ Διατάξεις. II, 6—7. Commentary of Balsamon on canon 83 of Basil the Great (Ath. Synt. IV, 251—252).

[20] Γεδεὼν Πίνακες. 351—353.

[21] Ath. Synt. V, 83—84.

[22] Γεδεὼν Πίνακες. 354—357.

[23] Γεδεὼν Κανον. Διατάξεις. II, 8. Commentary of Balsamon on canon 11 of the Council of Carthage (Ath. Synt. III, 321).

[24] Γεδεὼν Πίνακες. 359—360.
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§ 24. The Opinions of Recognized Canonists

We have already spoken (§ 16) of the opinions of the more eminent canonists recognized by the Church, and of the significance of their opinions for church law. All these opinions are found in the Athenian Syntagma, and following it we shall record them here.[1]

1. Theodore Balsamon’s sixty-six canonical answers to as many questions of Mark, Patriarch of Alexandria.[2]

2. The same author’s letter to the monastic superior Theodosius concerning novice monks.[3]

3. The same author’s canonical treatise on the offices of chartophylax and protecdicus.[4]

4. The same author’s canonical treatise on the privileges of the patriarchs.[5]

5. Twenty-four canonical answers of Peter the Chartophylax to as many questions put to him.[6]

6. Canonical answers of Elias of Crete to the monk Dionysius on his various questions.[7]

7. Twelve canonical answers of Nicetas the Chartophylax to as many questions addressed to him by various bishops.[8]

8. Two letters of Nicephorus the Chartophylax to a certain monk Theodosius, in which various canonical questions put by this monk are resolved.[9]

9. Sixteen canonical answers of John of Kitros to as many questions of Archbishop Constantine Kabasilas.[10]

10. Four canonical answers of Demetrius Chomatenus to as many questions of the same Archbishop Kabasilas.[11]

Besides these, the canonistic opinions expressed by Balsamon, Zonaras and Aristenus in their commentaries on the canons also carry the character of an auxiliary source for church law—commentaries which are found in full in the Athenian Syntagma, and in part in the aforementioned canonical collections of the several particular churches.


[1] Cf. on this J. A. B. Mortreuil, Histoire du droit byzantin. III, 396—397. 451—453. Heimbach, Griechisch-römisches Recht. l. c. Const. Popovicii jun. Fôntânele si Codicii p. 19—23. We shall not adduce what concerns marriage law, for that has already been recorded in the aforementioned book of Dr. Zhishman (pp. 43—50), nor likewise what pertains more to rites than to law.

[2] In the Athenian Syntagma (IV, 447) the title reads as follows: Ἐρωτήσεις κανονικαὶ τοῦ ἁγιωτάτου πατριάρχου Ἀλεξανδρείας κυρίου Μάρκου, καὶ ἀποκρίσεις ἐπ᾿ αὐταῖς τοῦ ἁγιωτάτου πατριάρχου Ἀντιοχείας κυρίου Θεοδώρου τοῦ Βαλσαμών. At the end of the preface to these answers stands the year 1203 (καὶ ἐτῶν μετὰ τὴν σάρκωσιν τοῦ Κυρίου καὶ Θεοῦ καὶ Σωτῆρος ἡμῶν Ἰησοῦ Χριστοῦ ασγ.). J. A. B. Mortreuil (Histoire du droit byzantin. III, 490) points out that Balsamon wrote these answers in the year 1195, and, following him, Heimbach (“Griechisch-römisches Recht” in Ersch und Gruber’s Allgem. Encyklopädie I. Sect. 86. Th. S. 391). Zhishman (Eherecht. S. 47) likewise points to this (1195) year.—There is a difference also as regards the number of the answers: Mortreuil (l. c.) mentions 68 answers, and so does Heimbach (l. c.); whereas in Leunclavii (Jus graeco-rom. I, 362—394) there are only 64 of them. Naturally, the number of these answers in the Ath. Syntagma is authoritative for us.

[3] Τοῦ ἁγιωτάτου πατριάρχου Ἀντιοχείας κ. Θεοδώρου τοῦ Βαλσαμῶν ἐπιστολὴ πρὸς τὸν ὁσιώτατον καθηγητὴν τῶν κατὰ τὸν Παπίκιον μοναστηρίων, μοναχὸν κυρὸν Θεοδόσιον, χάριν τῶν ῥασοφόρων. Ath. Synt. IV, 497—510. Cotelerii Ecclesiae graecae monumenta (Paris, 1677—86). III, 473 sq.

[4] Μελέτη χάριν τῶν δύο ὀφφικίων, τοῦ τε χαρτοφύλακος, καὶ τοῦ πρωτεκδίκου. Ath. Synt. IV, 530—541. Leunclav. I, 453—463.

[5] Μελέτη, ἤγουν ἀπόκρισις, χάριν τῶν πατριαρχικῶν προνομίων. Ath. Synt. IV, 542—555. Leuncl. I, 442—453. All three of these last treatises were written by Balsamon at the time when he was already patriarch of Antioch (Mortreuil. Op. cit. III, 490).

[6] Ἐρωτήματα, ἅπερ ἔλυσεν ὁ τιμιώτατος χαρτοφύλαξ, κύριος Πέτρος, καὶ διάκονος τῆς τοῦ Θεοῦ μεγάλης ἐκκλησίας, ἐν ἔτει ,ϛχ΄ (6600). Ath. Synt. V, 369—373.

[7] Ἠλιοῦ τοῦ μητροπολίτου Κρήτης ἀποκρίσεις πρός τινα μοναχὸν Διονύσιον περὶ διαφόρων αὐτοῦ ἐρωτήσεων. Ath. Synt. V, 374—381. Leunclav. I, 335—341. The latter observes that Elias, metropolitan of Crete, must have lived in the second half of the 8th century, since the signature of a Cretan metropolitan, Elias, is found in the acts of the Seventh Ecumenical Council (see the marginal note on p. 335). The editors of the Athenian Syntagma record the same, but observe that in the fourth answer there is mentioned a “document of union” of the year 920, and that in the seventh answer there is mentioned a novel of 1092 of the emperor Alexius Comnenus. Therefore this metropolitan Elias is either not the same one who is signed in the acts of the Second Council of Nicaea, or his answers were supplemented by someone later. See Γεδεὼν Πατρ. πίνακες. σελ. 349.

[8] Ἐρωτήσεις καὶ ἀποκρίσεις διάφοροι, γενόμεναι παρὰ διαφόρων ἀρχιερέων πρὸς τὸν χαρτοφύλακα κύριον Νικήταν, τὸν γεγονότα ἀρχιεπίσκοπον τῆς μητροπόλεως Θεσσαλονίκης. Ath. Synt. V, 382—388. Leunclav. I, 346—351. This chartophylax Nicetas was afterwards bishop of Maroneia and then archbishop of Thessalonica, and that during the time of the Constantinopolitan patriarch John IX (1111—1134). Γεδεὼν Πίνακες. σελ. 348—349.

[9] Ἐπιστολὴ τοῦ χαρτοφύλακος κυρίου Νικηφόρου, πρός τινα μοναχὸν Θεοδόσιον καὶ ἔγκλειστον Κορίνθου, περιέχουσα λύσιν τινῶν ζητημάτων. Ath. Synt. V, 399—401. the first letter, and the second 401—402. Leunclav. I, 341—344. Nicephorus lived in the 13th century (note 1 on p. 399 of the Athenian Syntagma).

[10] Ἰωάννου τοῦ ἐπισκόπου Κίτρου, ἀποκρίσεις πρὸς Κωνσταντῖνον ἀρχιεπίσκοπον Δυρραχίου τὸν Καβάσιλαν. Ath. Synt. V, 403—420. Leunclav. I, 323—335. This bishop lived at the close of the 12th century (note 1 on p. 403 of the Athenian Syntagma). In the Kormchaia, in abridged form, these answers make up chapter 58.

[11] Τοῦ μακαριωτάτου καὶ ἁγιωτάτου ἀρχιεπισκόπου Βουλγαρίας, κυρίου Δημητρίου τοῦ Χωματηνοῦ, πρὸς Κωνσταντῖνον ἀρχιεπίσκοπον τῆς μητροπόλεως Δυρραχίου, τὸν Καβάσιλαν, ἀποκρίσεις. Ath. Synt. V, 427—436. Leunclav. I, 316—323. This Demetrius Chomatenus lived at the close of the 12th and at the beginning of the 13th century. He was at first chartophylax and then archbishop of Bulgaria. See Mortreuil, Histoire du droit byzantin. III, 491—492, and after him also Heimbach. l. c.

§ 25. The Ecclesiastical-Civil Laws

By ecclesiastical-civil laws, which carry the significance of a general source of church law, are meant those laws which the Greco-Roman state power issued and which concern the Church. In what sense such laws can be valid within the Church we have already stated (§ 15). Such laws began to be issued already by the first Roman emperor who received Christianity, and afterward the remaining emperors issued them, more or less regularly, for a long series of centuries.[1] Besides these laws, which the emperors issued directly, statutory enactments issued even in the pre-Christian era of the Roman state also have importance for church law, insofar as they were received into the law-collections of the Christian emperors, and from those collections individual ones passed on into the canonical collections of both the Eastern and the Western Church.[2] As the source from which church law drew the relevant statutory prescriptions of secular legislation, there is to be named in the first place:

The Theodosian Code (Codex Theodosianus), compiled during the reign of Theodosius II and Valentinian III, and promulgated in February of the year 438, with the provision that from 1 January 439 it was to hold as the sole source of “jus principale” from Constantine down to that time. It contains a great multitude of laws, all divided into 16 books (libri), each further subdivided into many titles (tituli). The last (16th) book contains exclusively laws concerning church matters, and is divided into 11 titles: 1. de fide catholica; 2. de episcopis, ecclesiis et clericis; 3. de monachis; 4. de his, qui super religionem contendunt; 5. de haereticis; 6. ne s. baptisma iteretur; 7. de apostatis; 8. de judaeis, coelicolis et samaritanis; 9. ne christianum mancipium judaeus habeat; 10. de paganis sacrificiis et templis; 11. de religione. Individual laws on church matters are also found in the other books of the Theodosian Code.[3]

During the long reign of Justinian the Great (527–565) all the hitherto existing sources of Roman law were subjected to critical review and arranged into separate collections, which alone, in place of all the earlier ones, were henceforth to be valid.[4] These are the collections:

The Codex Constitutionum, which contained laws issued by imperial authority. It was prepared and issued in the year 529. It was found, after the publication of the other law-books, that this code no longer answered its practical purpose, and it was therefore revised and issued in 534 in a new redaction; and to distinguish it from the earlier, old code (codex vetus), this new one was called the Codex repetitae praelectionis. This new code contains imperial laws from Hadrian (year 117) down to the last law of Justinian in the year 534.[5] This new code is divided into 12 books, each book into a multitude of titles (tituli). The first thirteen titles of the first book concern church matters: 1. de una Deitate et Trinitate; 2. de sacrosanctis ecclesiis et de rebus et privilegiis earum; 3. de episcopis et clericis, et orphanotrophis, et ascetriis, et monachis, et privilegiis eorum, et castrensi peculio, et de redimendis captivis; 4. de episcopali audientia et diversis capitulis, quae ad jus curamque et reverentiam pertinent pontificalem; 5. de haereticis et manichaeis et samaritanis; 6. ne s. baptisma iteretur; 7. de apostatis; 8. nemini licere Signum Salvatoris Christi humi vel in silice, vel in marmore aut insculpere aut pingere; 9. de judaeis et coelicolis; 10. ne christianum mancipium haereticus vel judaeus vel paganus habeat vel possideat, vel circumcidat; 11. de paganis et sacrificiis et templis; 12. de his, qui ad ecclesiam confugiunt, vel ibi exclamant, et ne quis ab ecclesia extrahatur; 13. de his, qui in ecclesiis manumittuntur.[6]

The Digest, or Pandects, is the name of Justinian’s second law-collection, which is divided into 50 books (codex in quinquaginta libros digestus), and was promulgated on 16 December 533. It contains the prescriptions of the old Roman law preserved in the various writings of jurists of the older period, insofar as those prescriptions still had practical significance in Justinian’s time.[7] Many excerpts from the Digest passed into the Nomocanon in XIV titles, and afterward, through the Basilica, into Balsamon’s scholia on this same Nomocanon.

The Institutes is the name of Justinian’s third collection, which was to serve as a methodical introduction to the study of law contained in the Code and in the Digest.[8] They were promulgated at the same time as the Digest and were to come into force together with the Digest on 30 December 533. They are divided into four books, each book into titles, and the titles into short sections, now called paragraphs.

The Novellae constitutiones are the laws which Justinian issued after the promulgation of his Code (534), and which were for that reason called “new laws,” being more recent than those contained in the Code, and thus not found in it.[9] These new laws, or Novels, were written for the most part in Greek, and in that language are called νεαραὶ διατάξεις.[10] The majority of them were issued in the first five years after the promulgation of the Code: the first was issued 1 January 535.[11] Each Novel bears in its title the name of the person to whom it is addressed and who is to carry out its provision—hence for the most part in the name of the praefectus praetorio, except for those concerning the Church. These are usually addressed in the name of the Patriarch of Constantinople; but that they were sent also to all the other patriarchs is attested by the beginning of Novel 3 and the conclusion of Novel 5. Besides this, from the epilogue of Novel 6 it appears that this Novel was addressed, besides to the patriarch of Constantinople, also to the patriarchs of Alexandria, Antioch and Jerusalem, and Novel 67 is addressed to all the patriarchs. The patriarchs, upon receiving a Novel, took care to disseminate it further—first, as Novels 5 and 6 show, to the metropolitans, and these to the bishops, who then, according to the subject of the Novel, communicated it to the monasteries or to the church communities. Where necessary, such Novels directed the civil authorities to render assistance to the Church in carrying out the ordinance contained in the Novel.[12] Justinian’s Novels, whose number is variously given,[13] were not gathered into a single book during Justinian’s lifetime, but only after his death. The history of law mentions five collections of these Novels, namely: 1. a collection of 168 Novels, 2. a collection under the title Τὸ πλάτος τῶν νεαρῶν, 3. the collection of Pseudo-Eustathius, 4. the collection of Athanasius, and 5. a derived collection.[14] Of these collections the first was the most commonly used; it was used also by the compiler of the Nomocanon in XIV titles wherever he had to cite Justinian’s Novels and did not cite them from the ordinary collection.[15]

The Church made abundant use of these collections of Justinian for its own law. Besides the fact that, in given circumstances, it appealed to the statutory prescriptions of these collections, special collections were compiled for ecclesiastical practice containing these prescriptions, and these collections were widely disseminated throughout the Eastern Church. Here belong: the collection in 87 chapters, the collection in 25 chapters, and the collection of ecclesiastical laws, then the Nomocanon in 50 titles and the Nomocanon in 14 titles. We speak further of these collections below.

The Ecloga of the emperors Leo the Isaurian and Constantine Copronymus was issued in the year 741, and was intended to offer, in a single book, to those in public administration who had to apply the laws, the main statutory prescriptions found in the four Justinianic collections.[16] It was held, even down to the first half of our century, that this Ecloga was issued not by the emperors we have named but a century later, namely by the emperors Leo the Wise and his son Constantine.[17] The intent, presumably, was to withhold from those emperors the credit for issuing this collection, since they were iconoclasts, and instead to ascribe that credit to two emperors of the Macedonian dynasty, who condemned iconoclasm. To this end, the names of Leo the Wise and Constantine were already inserted in the title of the Ecloga in the Greek manuscripts. From some such manuscript the Ecloga must have been translated also into the Slavonic language, and taken up into the printed Krmčija. There the Ecloga bears the title: “Of Leo the most wise Tsar and Constantine the faithful Tsar, chapters on the betrothal of engagement, and on marriages, and on various other matters.”[18] In the original the Ecloga is divided into 18 titles with the corresponding preface; in the Krmčija these 18 titles are reduced to 16, and the whole preface is given in translation. In the course of time the Ecloga was reworked, and there appeared the Ecloga privata, the Ecloga privata aucta, and the Ecloga ad Prochiron mutata; but these reworkings of the Ecloga have no direct relation to church law. In the Krmčija (ch. 46) there is: “The Law of Judgment for the People of the Emperor Constantine the Great,” which is likewise regarded as an excerpt from the Ecloga, although this, according to the observation of Agathangelus, chartophylax of the Patriarch of Constantinople at the beginning of this century, is an apocryphal writing which in the Greek Church was never cited by anyone.[19]

The Procheiron of the emperors Basil the Macedonian and his sons Constantine and Leo, issued between 870 and 879. It contains the main legal prescriptions from all the law-collections existing up to that time and is divided, after the relevant preamble, into 40 titles. A very practical book, which enjoyed particular esteem both among jurists and among canonists.[20] The Procheiron, in translation, entered into the earliest (Old-Serbian) copies of the Krmčija,[21] and from there also into the printed Krmčija, where it forms the 48th chapter under the title: “Chapters of the City Law, in Forty Sections.” During the reign of the same emperor Basil the Macedonian, together with Leo and Alexander, between 879 and 886, a second legal handbook was also compiled, namely:

The Epanagoge,[22] that is, a new edition of the Procheiron (repetita praelectio), into which were incorporated the laws issued during the reign of Basil. This edition, however, was never officially promulgated.[23]

The Basilica. This is, for church law, the most important collection of Greco-Roman legislation. Basil the Macedonian had undertaken the publication of a great law-collection, in which all the old laws were to be purged and revised (ἀνακάθαρσις τῶν παλαιῶν νόμων, repurgatio veterum legum). After his death, his son and successor, Leo the Wise, completed his father’s work and published this collection in the last years of the ninth century.[24] The most common name for this collection is Τὰ Βασιλικά (namely νόμιμα, the imperial laws, leges imperiales).[25] It is divided into 60 books (βιβλία), each book into several titles (τίτλοι), which are divided into chapters (κεφάλαια), and the chapters again into paragraphs (θέματα). The sources of this collection were: the Institutes, the Digest, the Code, the Novels and the Procheiron; and from these sources laws were taken up in a corrected redaction, insofar as they still had contemporary validity. The Church made use of Justinian’s collections from the very beginning of their publication. But when the Basilica was published, and it was established that only what had passed from Justinian’s collections into the Basilica had legal force, the Church then turned its attention to the Basilica as well. Balsamon, in his work on the Nomocanon in XIV titles, set himself as his principal task to identify the civil laws taken up in it from Justinian’s collections, to compare them with the corresponding laws in the Basilica, and, according to whether the one or the other law was or was not found in the Basilica, to determine its practical validity in the Church.[26] Balsamon carried out this task in exemplary fashion, and thereby secured for all time the Basilica’s status as a source for Orthodox church law.[27] Orthodox canonists of later times follow, at least the majority of them, in Balsamon’s footsteps in this. The Basilica served as the principal source for the last important work on civil legislation produced in the medieval East, namely for:

The Hexabiblos of Constantine Harmenopoulos.[28] This collection was compiled certainly before the year 1345 by Harmenopoulos, nomophylax and judge of Thessalonica, in the form of a handbook, and for this reason is sometimes called Πρόχειρον, but most commonly Ἑξάβιβλος, since it is divided into 6 books.[29] Of church law, this collection touches on the laws concerning marriage, and further the fourth title of the appendix, where the institution of bishops and priests is discussed.[30] As a supplement to his Hexabiblos, Harmenopoulos also published a separate canonical collection, of which we speak further below.

The Novels after Justinian. Besides those mentioned, and yet other law-collections which we do not mention, since they have no direct bearing on church law, and into which the laws of individual emperors after Justinian were incorporated—besides these collections, the emperors also issued many Novels, a great part of which deal with church matters. The emperor Leo the Wise alone issued 118 Novels, more than half of which concern church discipline and marriage. All these Novels, beginning with the emperor Justin down to Constantine Palaeologus, from the year 566 to the year 1451, were collected and published in Leipzig in 1857 in a single book.[31] Their total number is 337, apart from a multitude of various chrysobulls, privileges, and the like, which are not reproduced in full text but are noted, with mention of what they concern. All Novels of church content down to the emperor Isaac Angelus (1193) are mentioned in the canonical collections issued down to that time, chiefly in Balsamon’s commentaries on the canons; besides these, other, later ones are mentioned in Blastares’ Syntagma of the year 1335. The more important ones are also included in the Athenian Syntagma.[32]

II. Particular Sources of Church Law.


[1] They are called in the monuments of Greco-Roman legislation: νόμοι, νόμιμα, πολιτικαὶ διατάξεις, βασιλικαὶ διατάξεις, θεῖοι τύποι, θεσπίσματα, προστάξεις, προστάγματα, νεαραὶ διατάξεις, χρυσόβουλλα, λόγοι χρυσόβουλλοι, and also λύσεις on the relevant ὑπομνήσεις, as for example in the law of the emperor Alexius Comnenus of 1094. See Zachariae, Jus graeco-romanum. III, 393 sq.

[2] See note 9, § 15, and also Decretum Gratiani.

[3] Codex Theodosianus cum perpetuis commentariis Jacobi Gothofredi. Mantuae, 1740—1750. Ed. nova in VI tomos digesta. Tom. VI. P. I. For where in the Theodosian Code laws of ecclesiastical content are still to be found, see Series et collatio titulorum et constitutionum, and there the first thirteen titles of Book I of Justinian’s Code are compared with the corresponding titles and books of this code (Ib. Tomi VI. P. II. p. 228).

[4] Justinian’s plan consisted in the following: he wished to gather into two legal collections all the legislative provisions that had been issued up to his time, in one the old law, the so-called juristic law, and in the other the imperial laws; and into those collections only that which could still be of practical significance was to enter, while all the rest had to be left out. To secure this, he appointed a special legislative commission made up of practical jurists and of theorists, so that in the collections in question, along with the theoretical goal, the practical goal might also be attained. Besides those two principal collections, a third one was also to be prepared, in which the general principles of law would be set forth and which would serve for the easier study of the whole law. See Justinian’s ordinance in the preface of the code: de novo codice faciendo; then the law: de veteri jure enucleando (lib. I. tit. 17.), and: de conceptione digestorum (Historia juris a Justiniano compositi. Ed. Gothofr. I, 2 sq.).

[5] See Mortreuil, Histoire du droit byzantin. I, 17—25.

[6] Edition of D. Gothofredi. Francof. 1698. Tom. II. col. 1—79.

[7] “Jubemus igitur vobis antiquorum prudentium, quibus auctoritatem conscribendarum interpretandarumque legum sacratissimi principes praebuerunt, libros ad jus romanum pertinentes et legere et elimare: ut ex his omnis materia colligatur, nulla, secundum quod possibile est, neque similitudine, neque discordia derelicta, sed ex his hoc colligi quod unum pro omnibus sufficiat.”—“Nostram autem consummationem, quae vobis Deo abnuente componetur, Digestorum vel Pandectarum nomen habere sancimus.” Constit. de conceptione digestorum ad Tribonianum. §§ 4. 12. Cf. Mortreuil. Op. cit. I, 7—16. Puchta, Instit. I, 700 fg.

[8] “… mandavimus specialiter ut ipsi nostra auctoritate, nostrisque suasionibus Institutiones compronerent: ut liceat vobis prima legum cunabula, non ab antiquis fabulis discere, sed ab imperiali splendore appetere, et tam aures, quam animi vestri, nihil inutile, nihil perperam positum, sed quod in ipsis rerum obtinet argumentis, accipiant.”—“Igitur post libros quinquaginta Digestorum seu Pandectarum, in quibus omne jus antiquum collectum est, … in quatuor libros easdem Institutiones partiri jussimus, ut sint totius legitimae scientiae prima elementa”, Prooemium Institutionum §§ 3. 4. Cf. Mortreuil. Op. cit. I, 16—17. Puchta, Op. cit. I, 709 fg.

[9] “Si quid in posterum melius inveniatur, et ad constitutionem necessario sit redigendum, hoc a nobis et constituatur et in aliam congregationem referatur, quae novellarum nomine constitutionum significetur” Constit. de emendatione codicis § 4. The best work on Justinian’s Novels that has yet seen the light of day is Dr. F. A. Biener, Geschichte der Novelen Justinian’s, Berlin, 1824. In this, and in everything else that concerns Greco-Roman law and on which Biener has written, I am guided by Biener.

[10] Biener. Op. cit. 13 ff. 35 ff.

[11] Ib. p. 7. “Kal. Jan. Indictione decima tertia.”

[12] “Haec igitur omnia sanctiss. patriarchae sub se constitutis Deo amabilibus metropolilis manifesta faciant: at illi subjectis sibi Deo amabilibus episcopis declarent: et illi monasteriis Dei sub sua ordinatione constitutis cognita faciant, quatenus per omnia Domini cultura maneat undique incorrupta … Et nostrae squuidem reipublicae judices si haec eis nuntientur, omnibus studeant modis, ea quae sacris regulis continentur, quas nostra sequitur lex, ad effectum perduci procurare. Nam nec illos deserit poena haec negligentes. Quapropter sequentem haec tuam sanctitatem decet omnibus sub te positis sanctiss. metropolitanis haec facere manifesta.” Epilog. V. nov. Cf. Nov. VII de non alienandis aut permutandis rebus ecclesiasticis immobilibus. See Biener. Op. cit. p. 31—35.

[13] Matthew Blastares mentions 170 of Justinian’s Novels in his Syntagma, while others mention a smaller number of them. It has, moreover, been proven today that of the old collection of 168 Novels 157 belong to Justinian, or precisely 154, since three are repeated twice. Puchta counts them as 165 (Instit. I, 714), but incorrectly. See Biener. Op. cit. p. 8—10. Heimbach. Gr.-röm. Recht. § 5. (Ersch u. Gruber’s Allgemeine Encyklopädie. 86, 198).

[14] On these collections see Mortreuil. Op. cit. I, 25—45. Heimbach. Op. cit. § 6. (Ib. 198—208). Biener. Op. cit. p. 85 ff.

[15] Biener. Op. cit. p. 603. Heimbach Ἀνέκδοτα. Leipzig, 1838. I. Proleg. pag. LXXV—LXXVII. Mortreuil. Op. cit. I, 44. Zhishman Eherecht. p. 52.

[16] Ἐκλογὴ τῶν νόμων ἐν συντόμῳ γενομένη παρὰ Λέοντος καὶ Κωνσταντίνου τῶν σοφῶν καὶ φιλευσεβῶν ἡμῶν βασιλέων ἀπὸ τῶν ἰνστιτούτων, τῶν διγέστων, τοῦ κώδικος, τῶν νεαρῶν τοῦ μεγάλου Ἰουστινιανοῦ διατάξεων, καὶ ἐπιδιορθώσεις εἰς τὸ φιλανθρωπότερον ἐκτεθεῖσα ἐν μηνὶ μαρτίῳ ἰνδ. θʹ ἔτει ἀπὸ κτίσεως κόσμου ˏϛομζʹ (6247—5508 = 739). Such is the title according to the manuscript described by Mortreuil. Op. cit. I, 66—367. (Cf. Heimbach. Op. cit. § 10). But in the edition of the Ecloga in Leunclavii (II, 79. sq.) it stands ˏϛτμζʹ, that is, a hundred years later.—The most recent edition of the Ecloga is that in Zachariae’s Collectio librorum juris graeco-romani ineditorum. Lips. 1852.

[17] Mortreuil. Op. cit. I, 363.

[18] Ch. 49. Published in the aforesaid edition, fols. 171—197. The Old Serbian Kormchaia does not contain this Ecloga at all. See my treatise “The Savina Kormchaia”, pp. 24, 35.

[19] See Biener, De collectionibus canonum ecclesiae graecae. p. 41.

[20] Ὁ πρόχειρος νόμος. Published by Zachariae. Heidelb. 1837. On this collection see Heimbach. Op. cit. § 24. (Ersch u. Gruber 86, 303—305); and on the significance of this collection for church law see Zhishman, Eherecht S. 55.

[21] “The Savina Kormchaia” p. 26.

[22] Ἐπαναγωγὴ τοῦ νόμου, published in 1852 in the aforementioned Collectio librorum juris graeco-rom. ineditorum of Zachariae a Lingenthal. On this collection see Heimbach. Op. cit. § 25. (Ib. 86. 305—307)

[23] Zachariae a Lingenthal, Geschichte des gr.-röm. Rechts. Berlin, 1877. S. 14 nota 8.

[24] Leo the Wise reigned from 886 to the year 911; and the date of the publication of the Basilika is placed in the first years of his reign, certainly before the year 892: “certe paucis annis ante annum 892”, says the learned editor of the Basilika C. G. E. Heimbach in the prolegomena to the edition (pag. 111).

[25] It is also called: Ἀνακάθαρσις τῶν παλαιῶν νόμων, ἡ ὠξάβιβλος or ἡ ἑξηκοντάβιβλος and τὸ ἑξηκοντάβιβλον, also τὰ ἑξήκοντα κεφάλαια βασιλικῶν. Heimbach. Ib. p. 108—109. That it is wrong to derive the name Βασιλικά from Βασίλειος (Basil), as some have done, and that it comes from βασιλεύς, see the same Heimbach l. c.—The title of the edition printed by Heimbach is — Basilicorum libri LX Lipsiae, 1833—1870 in 6 volumes, of which the last (VI) contains Prolegomena et manuale Basilicorum.

[26] See Balsamon’s preface to the Nomocanon in Fourteen Titles. Ath. Synt. I, 31—33.

[27] See what Biener says about this, De collect. canonum ecclesiae graecae. p. 27.

[28] Mortreuil. Op. cit. III, 353.

[29] The full title of Harmenopoulos’s collection: Πρόχειρον νόμων τὸ λεγόμενον ἡ ἑξάβιβλος συναχροισθὲν πάντοθεν κατ᾿ ἐκλογὴν καὶ κατ᾿ ἐπιτομήν, οὕτω συντεθὲν παρὰ τοῦ πανσεβάστου νομοφύλακος καὶ κριτοῦ Θεσσαλονίκης Κωνσταντίνου τοῦ Ἁρμενοπούλου. On this collection see Mortreuil. Op. cit. III, 349—376. Heimbach, Gr.-röm. Recht § 47. (Ersch u. Gruber. 86, 444—452). The most recent edition G. E. Heimbach, Lips. 1851.

[30] In the words of Mortreuil (III, 371—372), this collection of Harmenopoulos is still in force today in the kingdom of Greece; and in proof thereof he mentions an order of the year 1830 issued to the courts of justice and the first article of the constitution of the year 1835. Cf. Zhishman, Eherecht. S. 67. Zachariae, Historiae juris graeco-romani delineatio (Heidelb. 1839), pag. 98, mentions one printed edition ἐν Ναυπλίῳ of the year 1833.

[31] Novellae constitutiones imperatorum post Justinianum quae supersunt collatae et ordine chronologico digestae. Edidit C. E. Zachariae a Lingenthal. Lipsiae, MDCCCLVII.

[32] Vol. V, pp. 186—340, although here in the first place stands Justinian’s Ὁμολογία πίστεως κατὰ τῶν τριῶν Κεφαλαίων and two other Novels of his; and only then do the Novels begin, with one of Heraclius of the year 629 concerning the privileges of the clergy before the civil authorities.

§ 26. General Survey

The sources reviewed so far are of general significance for the whole Church, and by them every particular (local) church that wishes to remain within the unity of ecumenical Orthodoxy is bound to be governed. Besides these general sources, there exist further special sources for the individual particular churches. These sources are conditioned by the church’s position within the several states, and concern the relation of the Church to the State and the external ecclesiastical administration. The laws which determine the relation of the Church to the State and regulate the external ecclesiastical administration carry, in the states concerned, binding force both for the Church and for the State, since they were issued either jointly by the ecclesiastical and the civil authority, or issued by one of these authorities and received and confirmed by the other.

According to the catalogue of the Patriarchate of Constantinople, issued in April of the year 1855, the following particular churches existed with their own independent administration, or autocephalous churches (ἐκκλησίαι αὐτοκέφαλοι): 1. Constantinople, 2. Alexandria, 3. Antioch, 4. Jerusalem, 5. Cyprus, 6. Russia, 7. Karlovci, 8. Sinai, 9. Montenegro, and 10. the Church in the Kingdom of Greece.[1] To these are to be added, from more recent times: 11. Hermannstadt (Sibiu), 12. Bulgaria, 13. Chernivtsi-Dalmatia (Bukovina and Dalmatia), 14. the Church in the Kingdom of Serbia, and 15. the Church in the Kingdom of Romania.[2] Of these self-governing, or autocephalous, churches, only the following possess their own special statutory prescriptions, formally confirmed by the competent authorities: 1. Constantinople, 2. Russia, 3. Karlovci, 4. the Church in the Kingdom of Greece, 5. Hermannstadt (Sibiu), 6. Bulgaria, 7. Bukovina-Dalmatia, 8. the Church in the Kingdom of Serbia, and 9. the Church in the Kingdom of Romania; the rest have none, but are governed generally by the laws contained in the general sources of law.[3]


[1] See Ath. Synt. V, 513—530. Cf. Συνταγμάτιον τοῦ Χρυσάνθου, πατριάρχου Ἱεροσολύμων. Ἐν Τεργοβύστῳ τῆς Οὐγγροβλαχίας, 1715. In the catalogue for the year 1867, which was printed in “Christian Reading” (1868 I, 702—727), 10 autocephalous churches are likewise enumerated, except that the metropolitanate of Sibiu was also erroneously counted in under No. VII, though it had by then already been independent for three years.

[2] On the origin of these last five and of all the other autocephalous churches we speak further in Part II of this book.

[3] There exist certain special regulations concerning particular aspects of church administration in the Alexandrian, Antiochian, Jerusalem, Cypriot, Sinaitic and Montenegrin churches, but these regulations have no formal legal character, nor have they been printed; and I was informed of them privately by friends from Constantinople, Athens and Cetinje. These regulations are few, and those that exist, and of which I have been informed, I shall mention at the relevant rubrics of this book.

§ 27. The Patriarchate of Constantinople

In accordance with the firmans of Sultan Mehmed II (1453 and following), it was established that the Christian confession might be freely practiced in the Turkish state, and that Orthodox Christians fall under the exclusive jurisdiction—not only spiritual but also civil—of the Patriarch of Constantinople. The person of the patriarch, and likewise of the higher clergy, enjoys a privileged position in the state, and they are free of every tax. The patriarch, together with the bishops, independently administers church affairs according to church laws. The central administration is constituted by the Patriarchal Synod, composed of ten to twelve bishops under the presidency of the patriarch; while more eminent representatives of the people look after church property and all the worldly affairs of the patriarchate. The election of the patriarch is carried out by the bishops together with the representatives of the people. For the execution of decisions not of a church nature, the consent of the High Porte is required in every case. Only political offenses fall under the jurisdiction of the state power. This was established and recognized for the Orthodox Church immediately after the Turks took possession of Constantinople. But the manner of Turkish administration soon disturbed this order prescribed by Mehmed II, and in the course of time, especially through the power of the Janissaries, the Christians lost all freedom in the Church. This Turkish administration also had its effect upon the hierarchy, and certain abuses began to appear within it that needed to be uprooted. This state of affairs lasted until the beginning of the nineteenth century, when a decisive movement toward the betterment of the condition of the Christians in the Turkish empire, prompted by necessity, made itself felt. The movement also arose among the Christian subjects of the Turks themselves, whom the European states took under their protection, and the Porte was compelled to undertake root-and-branch reforms in the state.

After the destruction of the Janissary corps (1826) under Mahmud II, work began on these reforms; but success was not immediate, owing to that sultan’s inborn hatred toward the “giaours.” Only after Mahmud’s death, when the young Abdülmecid ascended the throne, did these reforms actually begin to show themselves. By the Hatt-i Sharif proclaimed 2 November 1839, the equality before the sultan of every person, whatever his religion, and the free practice of religion in the state, were solemnly recognized; and to carry out this imperial decision a certain imperial council (the Tanzimat) was established, in which Christian representatives also had the right to vote. By the irade of 6 June 1853 this was confirmed, and the need for reforms in the internal life of the Christian confessions themselves in the state (Greek, Armenian, Catholic-Armenian, and Jewish) was emphasized. Little confidence was apparently placed in the stability of all these sultanic ordinances, and so the representatives of the European powers induced the Porte to issue the well-known Hatt-i Hümayun of 18 February 1856. By this the relation between Church and State was precisely established and confirmed, and placed under the protection of international law; and as regards the reorganization of the church administration itself, this Hatt-i Hümayun stated the following: “Every Christian and other non-Muhammadan confession must, within a set time, with the help of a commission specially chosen from its own midst, and under the supervision of the High Porte, examine the privileges that have been granted to it, and, in accordance with the spirit of the age, set forth the necessary reforms and submit them to the High Porte for approval. All the privileges granted to the Christian patriarchs and bishops by Sultan Mehmed II and his successors are to be brought into accord with the new state of affairs and with my (Sultan Abdülmecid’s) intentions to do everything for the greatest welfare of the Christian communities. After a revision of the manner of electing patriarchs now customary, and in accordance with the prescriptions of the firman of investiture, the principle of the lifelong appointment of the patriarch must be strictly preserved. The patriarchs, metropolitans, archbishops, and bishops, upon entering office, will be required to take an oath according to a formula to be agreed upon between the High Porte and the heads of the respective confessions. All spiritual dues, of whatever kind they may be, must cease and be replaced by fixed incomes, which the patriarchs, bishops, and others will receive according to their hierarchical rank. The movable and immovable goods of the Christian church may not be touched by anyone; and the secular administration of the Christian and other confessions shall be placed under the supervision of an assembly, composed of members of the clergy and laymen, the members for the assembly to be chosen by the respective communities from their own midst.” This Hatt-i Hümayun today has the force of state law in the Turkish empire.[1] On the basis of this Hatt-i Hümayun, an instruction was issued by the Porte to the Patriarch of Constantinople in April 1857, that a special provisional council was to be constituted, which would work out a draft law for the internal church administration, in the sense of that same Hatt-i Hümayun.[2]

This draft law was completed on 31 January 1860, and on 6 February of that same year was submitted to the government for approval; in September of that same year it received the sultan’s confirmation and became law, and remains in force to this day.[3]

This law is divided into seven canonisms (statutes), namely: 1. On the election and appointment of the patriarch, where the first chapter prescribes in detail the course of the election itself, the second the qualities that one who is to be elected patriarch must possess, and the third the members of the electoral assembly, in which—besides the members of the Patriarchal Synod, the Metropolitan of Heraclea, and any metropolitans who happen to be found in Constantinople—64 lay members take part, being members of the mixed council, and the governor of the island of Samos or his deputy. 2. On the election of bishops, namely on the qualities required of candidates for the episcopate and on the manner of election. 3. On the organization of the holy synod, namely: a) who constitutes the synod, b) the relation of the patriarch to the synod and vice versa, and c) the duties of the synod’s members, the time of its sessions, and the conduct of business in the synod. 4. On the mixed council, namely: a) the constitution of that council, which consists of four bishops and eight laymen, and b) the competence of the mixed council, which discusses and decides everything touching the Church and the people, except purely spiritual matters. 5. On the salaries of the patriarch and the bishops, and on the extraordinary incomes of the bishops. 6. On the salaries of the patriarchate’s officials, and the general statement of the patriarchate’s income and expenditure. 7. On the monasteries: general prescriptions concerning them, their categories, what is to be done with those that have no monks, and concerning the monasteries of Mount Athos.[4] These canonisms regulate, in sufficient detail, the general administrative side of the Patriarchate of Constantinople.

In February 1868 a further canonism was issued concerning the handling of church affairs of each individual parish in Constantinople, which canonism is also valid for the other parishes in the eparchies subject to the Patriarchate of Constantinople.[5] There likewise exists a special canonism for the theological school at Halki, which was confirmed and issued at Constantinople in August 1867.[6]

Within the bounds of the Patriarchate of Constantinople, the Orthodox Church in Bosnia and Herzegovina[7] enjoys a certain autonomy in church administration. In general, this administration is regulated by the convention concluded on 31 March 1880 between the imperial and royal Austro-Hungarian government and the Patriarch of Constantinople.[8] Further, as regards the internal eparchial administration, there was issued on 26 February 1884 a special “Rules of Business for the Eastern Orthodox Eparchial Consistory of the Archbishop and Metropolitan of Sarajevo,”[9] which consistory was founded on 19 March 1882; and as regards the training of the clergy there was issued, on 19 October 1882, a “Statute for the Eastern Orthodox Clerical Seminary in Sarajevo.”[10] The remaining prescriptions concerning the Orthodox Church are contained in the “Collection of Laws for Bosnia and Herzegovina.”


[1] It was printed in “Journal de Constantinople”, 1856. N. 347. See: Die Verfassung der griechisch-orthodoxen Kirche in Türkei. Ein Beitrag zu der neueren Kirchengeschichte des Orients von C. N. Pischon (Theolog. Studien und Kritiken. Jahrgang 1864. S. 272—273).

[2] It was printed in “Presse d’Orient”, 1857 N. 302. I have it in the original edition Ἐν Κωνσταντινουπόλει, 1888 under the title: Ὁδηγίαι τῆς Ὑψηλῆς Κυβερνήσεως, σταλεῖσαι εἰς τὰ Πατριαρχεῖα περί τε τοῦ σχηματισμοῦ τῶν, κατὰ τὴν ἔννοιαν τοῦ περὶ τῆς γενικῆς τοῦ Κράτους βελτιώσεως προεκδοθέντος ὑψηλοῦ Αὐτοκρατορικοῦ διατάγματος, ἐν τοῖς Πατριαρχείοις συγκροτηθησομένων εἰδικῶν προσωρινῶν συμβουλίων καὶ περὶ τῶν καθηκόντων αὐτῶν. This council was composed of: 7 metropolitans (bishops), 10 people’s deputies of Constantinople, 11 people’s deputies from the provinces and the patriarchal secretary, 29 members in all.—All this did not suit the Phanariot clergy, and it strove to frustrate the Porte’s summons; it was only upon a new, stern summons of November 1857 that the work was undertaken, in the spring of the following year (1858). The priestly members of the gerousia were especially dissatisfied with this reforming work, for they saw that the power which until then they had possessed in all the affairs of the patriarchate would be diminished. The gerousia had been founded in the time of Patriarch Samuel (1764—1780) with the aim of removing abuses in church administration, and it was composed of 6 senior bishops (metropolitans) from the patriarchal synod, 2 archons (from the Greek nobility) and 2 wholesale merchants, and it exercised the chief supervision over the economy of the patriarchate. Five bishops (metropolitans), members of the gerousia, protested against the work of the council, at first orally, and then they also submitted a solemn written protest against the alleged violations of their old privileges. Because of this their action, these bishops were removed from Constantinople; meanwhile, in the autumn of 1859, one of the most prominent lay members of the council, Karameodori, published a pamphlet: Ἀνασκευὴ τῆς διαμαρτυρήσεως τῶν πέντε συνοδικῶν (Refutation of the Protest of the Five Synodal Members), by which, before the Porte and before the patriarch, the groundlessness of the gerousia’s demands was demonstrated and the urgent necessity of a reform in church administration was set forth.

[3] I have it in the newest edition under the title: Γενικοὶ κανονισμοὶ περὶ διευθετήσεως τῶν ἐκκλησιαστικῶν καὶ ἐθνικῶν πραγμάτων τῶν ὑπὸ τὸν οἰκουμενικὸν θρόνον διατελούντων ὀρθοδόξων χριστιανῶν, ὑπηκόων τῆς Α. Μεγαλειότητος τοῦ Σουλτάνου. 1888. Ἐν Κωνσταντινουπόλει, ἐκ τοῦ πατριαρχικοῦ τυπογραφείου.

[4] We find it superfluous to describe here in detail the content of each kanonismos, since we shall bring each kanonismos separately under the corresponding rubric of our system.—In spite of the fact that these kanonismoi rest on Article 3 of the Hatt-i Humayun of the year 1856 and have been solemnly confirmed by the sultan, the sultan’s government nevertheless seems now and then to want to ignore them,—and we learn this from a memorandum of 14 July 1883 by Patriarch Joachim addressed to the Turkish minister of justice and ecclesiastical affairs.

[5] Γενικὸς κανονισμὸς τῶν ἐν Κωνσταντινουπόλει ἱερῶν ἐκκλησιῶν. Ἐν Κωνσταντινουπόλει, ἐκ τοῦ πατριαρχικοῦ τυπογραφείου, 1868.

[6] The edition of 1874 bears the title: Κανονισμὸς τῆς ἐν Χάλκῃ θεολογικῆς σχολῆς τῆς τοῦ Χριστοῦ Μεγάλης Ἐκκλησίας. Ἐν Κωνσταντινουπόλει.

[7] Western authors count the Orthodox Church of Bosnia and Herzegovina among the autocephalous ones. See for ex. Dr. Fr. Vering, Lehrbuch des Kirchenrechts. Freiburg i. B. 1893. III Auflage S. 367. cf. S. 373.

[8] See the Schematism of the Orthodox metropolitanate and archdiocese of Dabar-Bosnia. Sarajevo, 1886. pp. 154—155. Archiv für Kirchenrecht. Bd. 65. S. 437.

[9] Printed at the provincial printing house in Sarajevo.

[10] It was printed in the “Report on the Serbian Orthodox theological seminary for Bosnia and Herzegovina in Reljevo for the school year 1887/88”. Sarajevo, 1888. pp. 23—28.

§ 28. The Church in the Russian Empire

The special sources by which the Orthodox Church in the Russian empire is governed today date from the time of Peter the Great, when the Holy Synod was established in St. Petersburg (1721) in place of the patriarchal administration that had existed until then.[1] To these sources belong:

1. The Spiritual Regulation of Peter the Great, issued in the year 1721. This “Regulation,” or statute, was composed by the Archbishop of Pskov, Feofan Prokopovich, who thereby enabled Peter to carry through, in church affairs as well, the same root-and-branch reform he had already carried through in the administration of the state. This statute was already complete in 1719; Peter himself first examined and corrected it, and then handed it over to the State Senate, that it might give its opinion on it and, for its part, correct and perhaps supplement it. After that, the same statute was sent to the higher Russian clergy, that they too might give their opinion—and when all had received and approved it, the tsar then confirmed it and proclaimed it on 25 January 1721.[2] This statute chiefly concerns the “Spiritual College,” that is, the Holy Synod, and determines its organization and competence as the supreme central church-administrative institution of the Russian Church, and only after that speaks of eparchial arrangement and of the clergy. Formally it is quite different from the manner in which various statutes are issued today, since it contains the reasons why something is prescribed, which is not found in other statutes, especially more recent ones. The statute itself is divided into three parts. In the first part, under the title “What the Spiritual College is, and what are the important reasons for such an administration,” the superiority of collegial church administration over administration by a single person is set forth. The second part sets out what matters are “subject to this administration,” namely first the general matters concerning the preservation of the purity of the faith and the spreading of the faith, then matters concerning the bishops and the rest of the clergy, the theological institutions, and the laity in their relation to the Church, and concerning marriage. The third part prescribes the organization of the Holy Synod, or “Spiritual College,” and the conduct of business within it. This is the content of the statute itself. In the year following the issuing of the statute, that is, 1722, there was compiled and printed together with the statute an extensive “Addition concerning the rules for the church clergy and the monastic order,” in which there is discussion first “of presbyters, deacons, and the other clergy,” then “of monks—who and how one is received into monkhood, of the life of monks, of nuns, of monasteries, and of monastic superiors.” In the printed editions of this statute there are, further, two supplements, one concerning mixed marriages,[3] and the other the instruction for the “Ober-Prokuror,” that is, the tsar’s deputy in the Holy Synod. On the basis of this fundamental statute, and by the express provision expressed in the tsar Peter I’s confirming letter of 25 January 1721, the Holy Synod further developed its legislative power by issuing relevant statutory prescriptions on various questions of the administration of the Russian Church, of course always with the corresponding consent of the tsar.[4] Among these statutory prescriptions we shall mention here those which Russian canonists regard as sources of the present-day law of the Russian Church, namely:

The Statute of the Spiritual Consistories. The eparchial administration was not set forth in detail in the “Regulation”; rather the Holy Synod, in the course of time, issued various ukases concerning that administration. Out of these various synodal ukases it was decided in 1837 to compile a special statute that would once and for all establish that eparchial administration. This statute was drawn up in 1838 and sent to the eparchies, so that the administration might be tried according to it for a year, and the bishops then submit it, with their remarks, to the Holy Synod for final redaction. After a thorough review of this statute in the synod, it was confirmed by the tsar on 27 March 1841 and proclaimed as law. But afterward, many articles of this same statute, owing to various newer statutory prescriptions, underwent changes and additions, so that in 1883 the statute was again reviewed and brought into accord with the newer laws. In its new, revised form, the consistorial statute was approved by imperial ukase on 9 April 1883, and from that time began to hold in place of the earlier one.[5] This statute has four parts: in the first, the general foundations are set forth as to what a consistory is and according to what principles the eparchial administration and court are to be carried out; the second part speaks in particular of the eparchial administration, namely: of the preservation and spreading of the Orthodox faith, of divine worship, of church buildings, of the clergy, of the parishes, and of church economy; the third part speaks of the eparchial court, namely: of the competence of the eparchial court, of offenses of the clergy against their duties, of disputes among the clergy arising from church revenues, of complaints against the clergy, of unlawful marriages, of divorce, of the lawfulness of marriage, and of the imposition of church penalties; the fourth part sets forth the organization of the consistory, namely: of the members of the consistory, of its external organization and the time of the consistory’s activity, of the conduct of business in the consistory, and of the consistory’s correspondence with the relevant authorities. To the statute are further appended detailed forms, by which everything falling within the competence of the consistory is to be kept in clear record.

Instruction for the Deans of Parish Churches.[6] This is a guide for the district overseer-priests entrusted with the care of a certain number (10 to 30) of parishes. This instruction was composed as early as 1775 by the Metropolitan of Moscow, Platon, for his own eparchy, and afterward, reviewed and supplemented, was issued on 10 September 1857 for all the eparchies in Russia.

Instruction for the Deans of Men’s and Women’s Monasteries.[7] For the administration of the district overseer-hieromonks (usually the better-known monastic superiors) entrusted with oversight over several monasteries of one eparchy, a special instruction, still valid today, was issued on 28 May 1828. The chief objects of the oversight of these “deans” are: 1. how the divine service is conducted in the monasteries; 2. how the monks and nuns conduct themselves in their monasteries and outside them; and 3. how the monastic economy is managed.

The Statute concerning Parish Trusteeships at the Orthodox Churches,[8] confirmed and issued on 2 August 1864, prescribes the rights and duties of the parish committees which look after the maintenance of the parish churches and parish clergy, and also of the elementary schools in the parish and of local charitable institutions.

Instruction for the Church Wardens,[9] confirmed and issued on 17 April 1808, prescribes the rights and duties of the epitropos of the parish church, whose task is to keep and care for church property.[10]


[1] On the older sources of Russian church law down to the establishment of the Muscovite tsardom see N. Suvorov, Course of Church Law. § 88, and on the councils of the 17th century see § 92. Among these councils the most important is the Moscow council of 1667 in the time of Tsar Alexei Mikhailovich, at which two Eastern patriarchs also took part: the patriarch of Alexandria and the patriarch of Jerusalem. At this council the patriarch of Moscow, Nikon, was deposed, the Russian schismatics were condemned, the ordinance of the Moscow council of 1620, according to which every Western Christian who converted to Orthodoxy was to be baptized anew, was repealed, and many ecclesiastical-disciplinary canons were enacted, which afterwards found their way also into the code of Russian state laws. Presumably for this reason Lashkarev (Church Law, p. 224) includes among the practical sources of Russian church law the decisions of this Moscow council (1667).

[2] The Moscow edition of 1883 has the following title: “Духовный Регламентъ тщаніемъ и повелѣніемъ всепресвѣтлѣйшаго, державнѣйшаго государя Петра перваго, императора и самодержца всероссійскаго, по соизволенію и приговору всероссійскаго духовнаго чина и правительствующаго сената, въ царствующемъ Санктпетербургѣ, въ лѣто отъ рождества Христова 1821 сочиненный”.

[3] “О бракахъ правовѣрныхъ лицъ съ иновѣрными Разсужденіе въ святѣйшемъ правительствующемъ синодѣ сочиненное. Напечатано повелѣніемъ царскаго Величества Петра перваго, всероссійскаго императора, благословеніемъ же тогожде святѣйшаго синода первымъ изданіемъ Въ Санктпетербургѣ 1721 года, мѣсяца Августа въ 18 день”. Characteristic for an assessment of the Russian public opinion of that time is the appendix to this “Разсужденіи”, in which 33 examples are adduced of marriages “правовѣрныхъ лицъ съ невѣрными или иновѣрными сочетавшихся”, examples which are taken from Holy Scripture, from Greek history, from Slavic history, and from the contemporary circumstances of the time.

[4] In the confirming letter of Peter I the following is said with regard to this: “Должна же есть Коллегія сія и повыми впредь правилами дополнять Регламентъ сей, яковыхъ правилъ востребуютъ разные разныхъ дѣлъ случаи. Однакожъ дѣлать сіе должна Коллегія Духовная не безъ Нашего соизволенія.” Cited ed., p. 2.

[5] Official edition, printed in 1883 at the Synodal printing house by order of the Holy Synod.

[6] A. E. Nikolsky, New Spiritual Laws. Moscow, 1879. II, 82—97.

[7] Ib. II, 77—82.

[8] Ib. II, 8—12.

[9] Ib. II, 1—7.

[10] Besides these principal ones, and besides the statutes for the spiritual establishments, the other sources of present-day Russian church law are mentioned in the preface (p. XX) of the book: Collection of the Existing and Directive Ecclesiastical and Ecclesiastico-Civil Enactments of the Department of the Orthodox Confession. Compiled by T. Barsov. Vol. I. St. Petersb. 1885.

§ 29. The Metropolitanate of Karlovci

The special sources for church law in the Metropolitanate of Karlovci may be divided into those issued before the year 1868, when the IX Hungarian statutory article was proclaimed, recognizing autonomy in the administration of church and school affairs,[1] and, further, those issued after that year. To the former belong:

The Privileges. This is the name given to the imperial letters issued in the last years of the seventeenth century, at the time of the resettlement of the Serbs into the lands of the Hungarian crown, which guarantee to the Orthodox Serbs those rights which they had enjoyed in the Patriarchate of Peć. There are five such imperial letters, or privileges, namely: the first of 6 April 1690, the second of 21 August 1690, the third of 11 December 1690, the fourth of 20 August 1691, and the fifth of 4 March 1695.[2] These privileges were all issued by the Emperor Leopold; and they were afterward confirmed by the Emperor Joseph I on 29 September 1706, by the Emperor Charles VI on 8 October 1713, and by the Empress Maria Theresa on 18 May 1743.[3]

The Rescriptum Declaratorium. To give firm and lasting basis to the legal relations in the Metropolitanate of Karlovci, a Regulamentum privilegiorum was drawn up on 27 September 1770, by which it was intended to order all the civil and church affairs of the Serbian people. As a result of the dissatisfaction expressed with this regulation on the part of the people, a second regulation was drawn up in 1777, which satisfied the people even less. At last the true wishes of the hierarchy and of the people were laid before the court, and according to those wishes a new regulation was drafted, which, since it clarified the relevant prescriptions, was called the Rescriptum declaratorium, and received the imperial confirmation on 16 July 1779.[4] In this rescript, or declaratorium, there is discussion of the independence of the administration in confessional matters, of the election of the metropolitan, of the metropolitan’s revenues, of the property of ecclesiastical persons, of the “inviolable fund,” of the assistants in the administration of church property, of the king’s right to appoint administrators of the metropolitanate and of the eparchies, of the election of bishops and of the other church dignitaries, of remuneration for church services, of the archpriests (protopresbyters), of entry into the clerical order and the filling of offices in the Church, that priests are free from state taxation, that the wedding is to take place in the parish of the bride, of burial, of confession, of monasteries and monks, of church penalties, of the congresses, of the calendar, of the building of churches and cemeteries, and so forth.

The Systema Consistoriale. In connection with the declaratorium, a special statute for the eparchial consistories was drawn up and issued on 5 April 1782. It was issued, like the declaratorium, in two languages, and in Latin is called “Systema Consistoriale,” in German “Consistorial-System.” This statute is divided into four sections: the first three concern the eparchial consistory proper, while the fourth speaks of the metropolitan appellatory court. The first section bears the title: on the consistories and the matters treated in them, and its first three paragraphs speak of the consistory as the first judicial instance, of the metropolitan appellatory court as the second instance, and of the royal throne as the third instance, while the following two paragraphs speak in detail of the matters subject to the jurisdiction of the consistory. The second section speaks of judicial procedure in the consistories. The third, of the organization of the consistory and of its members (assessors). The fourth section concerns the metropolitan appellatory court, which is composed, under the presidency of the metropolitan, of 2 neighboring bishops, 2 archimandrites, 2 hegumens, 2 archpriests, 2 presbyters, and a notary, and which appellatory court must convene at least once a year. Subject to this appellatory court, as second instance, are all those matters which were treated in the first instance in the eparchial consistories and concerning which an appeal was made; and, as first instance, it hears complaints against one or another bishop or against a consistory, though this is heard by a special committee composed of a fixed number of the appellatory assessors.[5]

The Monastic Rules. These rules were composed by the Metropolitan of Belgrade-Karlovci, Vićentije Jovanović, and issued on 1 November 1733 to all the subordinate monasteries.[6] There are 34 rules in all. It seems that these rules have today been replaced in the Metropolitanate of Karlovci by new rules, issued by the episcopal synod on 29 March 1899.

After the proclamation of the IX Hungarian statutory article of 1868, the special source of church law in the Metropolitanate of Karlovci that holds first place is the so-called

Supreme Royal Rescript, confirmed and issued on 10 August 1868. It is divided into six sections: 1) on the reduction and endowment of the parish clergy, on the personnel status of the monastic clergy, and on the endowment of the episcopate; 2) on the organization of the local church communities, namely, after the general provisions: a) on local church assemblies, b) on local church committees, c) on the election of the established parish assistants and parish priests, d) on the election of deacons, and e) on the election of district archpriests; 3) on the Serbian schools, namely a) on elementary schools, b) on secondary institutions, and c) on the Karlovci theological seminary;[7] 4) on the organization of the consistories and of the metropolitan church-and-school council, namely, a) on the eparchial consistory, its composition and competence, and b) on the metropolitan church-and-school council, divided into the metropolitan appellatory court and the administrative church-and-school authority; 5) on the administration of monastic estates and of the Serbian national funds; and 6) on the competitive examination required to obtain a parish post.[8]

The (provisional) Organization of the Eparchies, confirmed by royal decision of 29 May 1871. According to this organization, every eparchy within the Metropolitanate of Karlovci has its own eparchial representation and its own eparchial church-and-school administration. Having established this (in article I), the organization then gives prescriptions: 1) on the eparchial assembly, as the eparchial representation, and further, on the church administration, namely 2) on the eparchial consistory, 3) on the eparchial administrative committee, and 4) on the eparchial school committee.[9]

The Organization of the Metropolitan Church and National-School Council, confirmed by the same decision of 29 May 1871. This organization is likewise provisional, until the national congress finally regulates the central spiritual-judicial and church-school authorities within the Metropolitanate of Karlovci. That organization speaks first of the metropolitan church council (appellatory court), and states who constitutes it, what its competence is, and when and where it meets; it then speaks of the national-school council, of its members and its competence.[10]

The Congress Statute, confirmed by the king on 14 May 1875, and promulgated on 19 May of the same year. This congress statute states, first, what the “Greek-Eastern Serbian national-church congress” is, who its members are, how long the deputy’s mandate lasts, when the congress convenes, who convenes it, and what its competence is; it then speaks of the congress committee, and of who constitutes it, what the competence of that congress committee is, when and where it meets, and how it functions. This congress statute contains, further, several transitional provisions, which for the most part concern the congress committee.[11]

Instruction for the Eparchial Epitropoi. This instruction is mentioned in § 22 of section V of the rescript of 10 August 1868. This instruction was issued on 26 October 1852, and prescribes the duties of the two epitropoi who must exist at the side of every eparchial bishop, for the purpose of caring for the property belonging to the bishopric.[12]

Disciplinary Rules for the Clergy, issued by the episcopal synod on 29 March 1899, and confirmed by royal decision on 5 March 1900.


[1] This legislative article prescribes that “with the preservation of His Majesty’s right of supreme supervision, which he exercises constitutionally, the faithful of the metropolitanate of Karlovac are authorized to decide and regulate independently, within the limits of the state laws, their ecclesiastical, school, and related endowment affairs at their congresses, which at the appointed times and after previous notification thereof to His Majesty the respective metropolitans shall convene, and that they may administer and manage these affairs independently, in accordance with the rules established at those congresses and approved by His Majesty, by means of their own organs” (§ 3); and, further, to the members of the Orthodox Church in the metropolitanate of Karlovac there are acknowledged “all those rights which they have until now, in the independent conduct of their ecclesiastical-communal and school affairs, enjoyed in the free use of their church language, and likewise in the administration of their ecclesiastical-communal property and their endowments” (§ 9). See Archiv für Kirchenrecht. Bd. 44. S 270—Dr. I. Vučetić, Collection of the Regulations. N. Sad, 1897, p. 197.—Dr. Ž. Miladinović, Commentary on the Privileges, etc. N. Sad, 1897, p. 95.

[2] See Jovan Đorđević, The Proceedings of the Annunciation Assembly of the Serbian People in Sremski Karlovci in 1861. Novi Sad, 1861 (Appendices), pp. 187—206. Cf. Joh. v. Csaplovics, Slavonien und zum Theil Croatien. 2 Bde. Pesth. 1819 II, 28—39.—Miladinović, cited vol., pp. 1—9.

[3] Csaplovics. O. c. II, 39—45. Cf. (J. Chr. bar. Bartenstein’s) A Brief Report on the Condition of the Dispersed, Numerous Illyrian People in the Imperial and Royal Hereditary Lands. Translated by Al. Sandić. Vienna, 1866

[4] On all this see Csaplovics O. c. II, 55—56; (J. Jireček) Actenmässige Darstellung der Verhältnisse der griechisch n. u. Hierarchie in Oesterreich, dann der illirischen National-Congresse und Verhandlungs Synoden. Wien, 1861. S. 32—37.—This rescript (or as it is also called, the “declaratoria”) was promulgated in the Latin and German languages. The Serbian translation is found in the appendix of the aforementioned book by J. Đorđević (The Proceedings of the Annunciation Assembly), pp. 263—293.—Man. Grbić, The Bishopric of Karlovac. Karlovac, 1891—1893. 3 vols. II, 261.—Miladinović. Cited vol., pp. 10—54.

[5] A detailed description of this consistorial system and of its present practical importance was printed by Mr. Dimitrije Ruvarac in the newspaper “The Voice of Truth” for the year 1888, no. 21 ff. It was reprinted in Grbić, Karlovac Bishopric. II, 307 and Miladinović, Commentary. Pp. 55—81.

[6] They were reprinted in the journal “Beseda” for the year 1870 (nos. 2—6) with the following title: “Rules, whereby all those dwelling in monasteries are bound and obliged, from the archimandrite or hegumen even to the very last monk, to order their life and the salvation of their soul; and likewise to perform the ecclesiastical and monastic services, both inward and outward.” In the Serbian translation, in Miladinović, Commentary, pp. 445—455. The Consistorial System understands these rules under “Regulae monasticae” in § 10 of Section II. See on these rules Csaplovics O. c. II, 178—179. P. J. Šafarik, Geschichte der serbischen Literatur. II Abtheil. Prag, 1865. S. 301.—In the year 1776 new monastic rules were compiled by a certain Uniate (Athanasius Szekeres) and incorporated into the Regulament of the year 1777 (see above, p. 150). They were printed in the Latin and Church-Slavonic languages and distributed to all the monasteries; but no one was willing to receive them. These rules also bear the title “Regulae Monasticae”; they are divided into partes, sectiones, capita, and then each caput into a multitude of numbered points, and in their manner of exposition they resemble the “regulae” of the various Western orders. See on them Csaplovics. O. c. II, 170. Šafarik. Ib. S. 302.

[7] Of this Section III, the provisions concerning the secondary institutions and the Karlovci seminary have remained in force, while the provisions on the national schools have been replaced by the new “Regulation for the Serbian national schools”, issued on the basis of the imperial decisions of 6 April and 2 July of the year 1872

[8] Vučetić, Collection. pp. 1—72.—Miladinović, Commentary. pp. 102—225.—Archiv für Kirchenrecht. 43, 231—278.

[9] Vučetić, Collection. pp. 121—132.—Miladinović, Commentary. pp. 226—253.—Archiv. 43, 282—286

[10] Vučetić, Collection. pp. 133—135.—Miladinović, Commentary. pp. 254—261.—Archiv für Kirchenrecht 43, 286—288. The second part of this ordinance, which deals with the national school council, has been replaced by §§ 136—143 of the aforementioned school regulation of the year 1872.

[11] Vučetić, Collection. p. 137—146.—Miladinović, Commentary. p. 292—310.—Archiv. 43, 296—304.

[12] Miladinović, Commentary. pp. 87–94.—Archiv. 43, 109–113. At the metropolitan of Karlovci, the Serbian patriarch, the duty of the epitropos is discharged today by the central administration itself, whereas formerly, until the issuance of the rescript of 1868, it was discharged by the so-called assistants. In § 9 of the declaratoriya it was ordered that three assistants be attached to the metropolitan, one on the part of the clergy, another from the military order, and a third from the civil order (archiepiscopo et metropolitae tres assistentes adjungantur, quorum unus ex parte cleri non unitus episcopus, alter ex parte militari stabalis aut superior officialis ejusdem ritus, tertius tandem ex parte provinciali de honoratioribus civibus Carlovizcii, Neoplantae aut in alio loco vicino degentibus n u ritui addictus), for the exercise of supervision and co-administration of the national-ecclesiastical endowments and the metropolitan estates, these latter with a view to this, that the fundus instructus (the movable and immovable equipment, the ornaments and the ecclesiastical valuables, etc.) should not be dissipated, diminished in value, etc. Since the Serbian national assembly at that time was composed of three estates: the ecclesiastical, the military and the civil, it is clear that the composition of the assistantship corresponded to the composition of the assembly. The assistants had their precise instructions (instructiones) by which they governed themselves in their business, and they had to gather periodically at the metropolitan’s and to inspect the items of the fundus instructus, so that if any of them should in the meantime disappear or become damaged, they had to call upon the metropolitan to procure another in its place, and if the metropolitan did not respond to this, they had to make a report to the government. Upon the death of the metropolitan they were to take part in drawing up the inventory and to strive that from the estate there be separated out that which does not belong to the estate but pertains to the fundus instructus. For that reason the assistants had to keep by themselves the inventories of the fundus instructus. Besides this, they had, together with the metropolitan, to lend out at interest the ready money of the Serbian national endowments with the prescribed security, and they guaranteed with their own property against every loss that might be inflicted through their negligence or carelessness upon the goods of the metropolitanate and the national endowments. The institution of the assistantship passed also into the assembly ordinance of the year 1864–65, which was confirmed on 10 August 1868 and is found in brief in the royal rescript. In the relevant provisions of the rescript (V, § 15–24) there is discussion of the administration of the ecclesiastical-national endowments and goods, for the assistants became members of that administration, whose sphere of competence was now extended further to the administration and supervision of the monastic estates. Meanwhile, by the assembly constitution, confirmed by royal decision of May 14, 1875, this administration was abolished (§ 30), and its agenda was taken over by the assembly committee, which the assembly elects and which has an even wider sphere of competence. The former assistantship of the metropolitan is thus today the assembly committee in respect of the supervision of the metropolitan estates, and in that relation there exists the very same instruction (Instruction) that existed for the assistants and that was issued together with the declaratoriya, until the new instruction that was adopted by the assembly in the year 1879 is approved.—Under the same date as those two ordinances concerning the eparchies and the metropolitan-ecclesiastical and national school council, there was issued the “Electoral Order for the Serbian National Church Assembly”, and it was promulgated at the 125th session of the Serbian national church assembly on July 13 in the year 1871. Vučetić, Collection. pp. 147–168.—Miladinović, Commentary. pp. 262–291.—Archiv für Kirchenrecht 43, 288–293.

§ 30. The Church in the Kingdom of Greece

After the founding of the [Greek] state, the first act concerning the ordering of church affairs was the organizational statute of the holy synod in the Kingdom of Greece of 23 July 1833.[1] By this the relations between Church and State, and the composition of the synod, were determined. In the same year, on 20 November, an organic law was issued, by which the eparchies in the state were divided up. Greece’s political condition was still at that time transitional, and so these laws too remained without effect, all the more so as voices of dissatisfaction with these very laws arose among the people. Some years later, on the basis of the state constitution of 1843,[2] two legislative drafts were composed, one concerning the organization of the synod and the other concerning the bishoprics and bishops, and were submitted, the first in 1845 and the second in 1846, for constitutional deliberation. These drafts were not immediately adopted, chiefly because the question of the independence of the Church in the kingdom from the Patriarchate of Constantinople had not yet been resolved. This occurred only in 1850, when the relevant synodal document concerning the Church in the Greek kingdom was issued at Constantinople.[3] Two years later, namely in July 1852, the above-mentioned legislative drafts were issued as laws, which, together with others issued after them and on their basis, constitute the special sources of the present-day church law in the Kingdom of Greece, namely:

The Organizational Law of the Holy Synod, issued 9 July 1852 and promulgated by synodal circular of 10 September of the same year.[4] It prescribes how many, and who, are the members of the synod, the rights and duties of the royal epitropos (Βασιλικὸς Ἐπίτροπος) in the synod, the competence of the synod, the limits of its independent jurisdiction, its competence in matrimonial matters, and further the general rights and duties of the synod as such, and of the clergy in the kingdom.

The Law on the Bishoprics and the Bishops and the Clergy Subordinate to Them, likewise issued 9 July 1852 and promulgated by synodal circular of 16 of the same month and year.[5] This law is divided into four sections: the first speaks of the number of bishoprics and their extent, the second of the bishops and their rights and duties, the third of the clergy subordinate to the bishops, and the fourth contains general provisions on the annual visitations of the eparchy, on episcopal titles, and on their remuneration.

The Law on the Episcopal Consistory, issued 24 September 1852 and promulgated by synodal circular of 29 January 1853.[6] This law prescribes only the number of members who are to constitute the consistory in each eparchy; as to the rest—namely the qualifications of the consistory’s members, their relation to the bishop, and the persons who may replace a disqualified consistory member—the relevant statutory prescriptions were issued subsequently.[7]

On the exact discharge of duty by the bishops speaks the synodal circular of 11 July 1853, which prescribes in detail the pastoral duties of bishops, namely: 1) the daily reflection on one’s calling, 2) the preservation of the holy faith, 3) the ordination of clerics, 4) one’s conduct in matrimonial matters, 5) the oversight of monasteries and monks, 6) the oversight of the clergy, 7) the Christian upbringing of the faithful, and 8) the guarding of oneself from every reproach.[8] Besides this, a further circular was issued by the synod in September 1854, in which, in 26 points, everything a bishop must do in order to be worthy of his calling is prescribed, and particular attention is drawn to the eparchial bishops’ duty to submit to the synod each year a detailed report on the religious and moral condition of the eparchy in question.[9]

The Law on the Division of Parishes in Cities, Towns and Villages, issued 8 June 1856 and promulgated by synodal circular of 25 August of the same year.[10]

The Law on the Clerical Schools, issued 27 September 1856, and the statute for these schools of 27 October 1856, promulgated by synodal circular of the same date.[11]

The Law on the Qualifications and Learning Required of Candidates for the Clergy, issued 18 October 1856 and promulgated by synodal circular of 9 November of the same year.[12]

The Law on the Duties of Preachers, issued 26 June 1858, promulgated by synodal circular of 19 July of the same year.[13]

The Statute on the Monasteries, issued 28 July 1858 and promulgated by synodal circular of 6 May 1859. It is divided into two sections: the first speaks of the monasteries, their administration, the election of their administration, the monastic council, the relation to the eparchial authority, and the management of monastic property; the second section speaks of the monks—of entry into monastic life, that they must always remain in the monasteries, that they may possess nothing of their own, and that they may take up any position outside the monastery only with the permission of the Holy Synod and royal consent.[14]


[1] See Maurer, Das griechische Volk in öffentlicher kirchlicher und privatrechtlicher Beziehung vor und nach dem Freiheitskampfe. Heidelberg, 1835. III, 240 ff.

[2] The first article of the constitution establishes that the ruling faith in Greece is Eastern Orthodox, while the second article speaks of the unity of the church in the kingdom with all the other Orthodox local churches, and then of its independent administration by means of the episcopal synod. See Ἐφημερὶς τῆς κυβερνήσεως. 1844, 6 February

[3] Τόμος συνοδικὸς τῆς Κωνσταντινουπόλει ἁγίας καὶ ἱερᾶς Συνόδου, περὶ τῆς ἐν Ἑλλάδι ὀρθοδόξου ἐκκλησίας. Ath. Synt. V, 177—185. Cf. Κώδηξ ἱερὸς περιέχων τὰ πρακτικὰ τῆς ἁγίας καὶ μεγάλης συνόδου ἐν Κωνσταντινουπόλει περὶ τῆς ἐν Ἑλλάδι ὀρθοδόξου ἐκκλησίας. 1850. Ἐν Κωνσταντινουπόλει, 1851. See above, note 78. §. 23.

[4] Νόμος καταστατικὸς τῆς ἱερᾶς Συνόδου τῆς ἐκκλησίας τῆς Ἑλλάδος. It is printed in Συλλογὴ τῶν σπουδαιοτέρων ἐγκυκλίων τῆς ἱερᾶς συνόδου τῆς ἐκκλησίας τῆς Ἑλλάδος μετὰ τῶν οἰκείων νόμων, β. διαταγμάτων, ὑπουργικῶν ἐγγράφων, ὁδηγιῶν κτλ. καταρτισθεῖσα καὶ ἐκδοθεῖσα ἐντολῇ τῆς Ἱ. Συνόδου ὑπὸ Δαμασκηνοῦ Χριστοπούλου, ἀρχιμανδρίτου καὶ α΄ γραμματέως τῆς Ἱ. Συνόδου. Ἐν Ἀθήναις, 1877, pp. 14—28, and also in Ath. Synt. V, 602—613.

[5] Νόμος περὶ Ἐπισκοπῶν καὶ Ἐπισκόπων καὶ περὶ τοῦ ὑπὸ τοὺς Ἐπισκόπους τελοῦντος κλήρου. Christopoulos, pp. 2—13. Ath. Synt. V, 591—601.

[6] Περὶ ἐπισκοπικοῦ Δικαστηρίου. Christopoulos 28—31. This is precisely not a consistory in our sense, but a court for the offenses of the clergy.

[7] See the synodal ordinances of 15 April 1854 (Christopoulos 170—173), 18 May 1856. (ib. 32—33), 5 July 1860 (ib. 29—30), 26 September 1860 (ib. 33—34), 2 May 1865 (ib. 31), etc.

[8] Περὶ ἀκριβοῦς ἐκπληρώσεως τῶν καθηκόντων τῶν ἐπισκόπων. Christopoulos 158—166.

[9] Περὶ καθηκόντων τῶν ἐπισκόπων. Christopoulos 178—181

[10] Περὶ διαιρέσεως τῶν ἐνοριῶν κατὰ πόλεις, κωμοπόλεις καὶ χωρία. Christopoulos 35—39. Cf. also the synodal encyclical περὶ τῶν ἐνοριακῶν ἐκκλησιῶν καὶ τοῦ ἀριθμοῦ τῶν ἱερέων of 7 March 1834 (Christopoulos 66—69), which served as the foundation for this law

[11] Νόμος περὶ ἱερατικῶν σχολείων and the Διάταγμα περὶ τοῦ κανονισμοῦ τῶν ἱερατικῶν σχολείων. Christopoulos 42—53.

[12] Διάταγμα περὶ τῶν προσόντων καὶ τῶν γνώσεων ἃς πρέπει νὰ ἔχωσιν οἱ μέλλοντες ἱερωθῆναι. Christopoulos 53—55.

[13] Διάταγμα περὶ χρεῶν τῶν ἱεροκηρύκων. Christopoulos 55—58. These preachers are accorded particular importance in the church of the kingdom of Greece; they are something like the former periodeutae (see my “Dignities”, pp. 49—57), who twice a year are to visit the places assigned to them by the competent authority in the eparchy in question, to preach, and then to report in writing to the eparchial authorities on their work. Detailed instructions for these preachers were issued by the Greek synod as early as 1838 (22 August), then 26 October 1850. (Christopoulos 144—145), 13 August 1864 (ib. 255), 27 October 1867 (ib. 276—278), 3 May 1868 (ib. 279—280), etc.

[14] Κανονισμὸς περὶ τῶν Μοναστηρίων. Christopoulos. 338—353. With regard to monasteries and monks in the church of the Kingdom of Greece there exists a multitude of various laws, not all of which can be recorded here. In Christopoulos’s collection these laws on monks and monasteries occupy the entire third part of the book (pp. 338—541.)

§ 31. The Metropolitanate of Sibiu (Hermannstadt)

After the establishment of the Metropolitanate of Sibiu and the recognition of its autonomy (1864), and on the basis of that same IX Hungarian statutory article of 1868, which recognizes the autonomy of the Metropolitanate of Karlovci as well, a church-national congress assembled at Sibiu in that same year of 1868, and drew up the Organic Statute of the Orthodox Romanian Church in Hungary and Transylvania, which received royal confirmation on 28 May 1869.[1] After the general foundational prescriptions, this statute is divided into five main sections, namely: 1) The parishes, their composition and the administration of parish affairs, which is carried out by: a) the parish assembly, b) the parish committee, c) the parish epitropoi. 2) The archpresbyterates (protopresbyterates), their composition and the administration of the affairs of the archpresbyterate, which is carried out by: a) the archpresbyteral seat, composed of the archpresbyter or his deputy, six parish priests with a decisive vote, and a matrimonial advocate and a notary with a consultative vote, b) the archpresbyteral assembly, c) the archpresbyteral committee, and d) the archpresbyteral epitropia. 3) The monasteries: concerning monasteries in general, concerning monks in general, concerning the monastic administration, which is carried out by the monastic assembly, concerning the monastic superior and his rights and duties, and so forth. 4) The eparchies, their composition and the eparchial affairs, which are carried out by: a) the eparchial assembly, which among other things has the right to elect the bishop, and b) the eparchial consistory, which, according to the diversity of its business, is divided into three departments: α) the department for strictly church affairs, β) for school affairs, and γ) for epitropal affairs. 5) The metropolitanate, its composition and its task, and the affairs subject to the metropolitan administration, which are carried out by: a) the national-church congress, b) the metropolitan consistory, which is likewise divided into α) the department for strictly church affairs, β) for school affairs, and γ) for epitropal affairs, and c) the episcopal synod.


[1] Statutul organic al bisericei greco-or. române din Uugaria si Transilvania. Sibiin, 1881—Archiv. 25, 235—276.

§ 32. The Bulgarian Exarchate

In the year following the establishment of the Bulgarian exarchate, namely on 14 May 1871, the church-national assembly of Bulgarian representatives in Constantinople issued a statute for the administration of the exarchate,[1] and then on 10 September 1875 a provisional regulation for the internal administration of the exarchate was issued.[2] Both these statutes held only provisionally, since state confirmation of them could not be pursued on account of the Russo-Turkish war, which broke out shortly afterward. Only after the proclamation (in consequence of the Treaty of Berlin of 13 July 1878) of the Bulgarian principality could the final ordering of church affairs be undertaken. On the basis of that first statute of 1871, which had received the approval of the Turkish government and held force for the Bulgarian eparchies within the Turkish empire, a new exarchic statute was drafted in Sofia and approved by the Bulgarian synod, and likewise by the state council and the national assembly—a statute confirmed on 4 February 1883 by Prince Alexander.[3] This statute held force for the Bulgarian principality alone until 1885, when Eastern Rumelia was united with the principality, whereupon the same statute began to hold force for this new province as well. But in the course of time various shortcomings showed themselves in the application of that statute, so that a new Exarchic statute was drafted, which the national assembly adopted, and which the Bulgarian prince confirmed on 13 January 1895.[4] This statute has five parts in 184 §§. In the preamble it is established that the Bulgarian principality, as an indivisible part of the Bulgarian church territory, stands in ecclesiastical relation dependent upon the holy synod, as the highest spiritual authority of the Bulgarian church. The Bulgarian principality preserves unity with the great Eastern church in everything touching the dogmas of the faith; and the self-governing Orthodox Bulgarian church, under the name of the exarchate, is an indivisible part of the one, holy, catholic and apostolic church. The canons and the exarchic statute together form the basis for church administration in the principality. Part I of the statute then contains provisions: on the constitution of the exarchic administration, on the election of the exarch, the members of the holy synod, the metropolitans (i.e. the eparchial bishops), the members of the eparchial consistories, the archiereal vicars (i.e. the district protopresbyters), on the parishes, the parish priests, the military priests, the church wardenships and the monasteries. Part II contains provisions on the administrative and judicial competence of the church authorities: the holy synod, the eparchial bishops, the eparchial consistories, the district protopresbyters, the parish priests, the church wardenships and the monastic superiorships. Part III contains provisions concerning the ecclesiastical court and the penalties to which priests may be subjected for various transgressions. Part IV, which has only a single (173rd) paragraph, prescribes what seals the respective church authorities must have. Part V contains general provisions.


[1] Statute for the administration of the Bulgarian Exarchate. Plovdiv, 1885

[2] Provisional Rule-book for the Internal Administration of the Bulgarian Exarchate. Plovdiv, 1885. It was printed in parallel with the Bulgarian and the Turkish text.

[3] Its title is as follows: Exarchate Statute, adapted for the principality, approved by the Holy Synod, accepted by the Council of State and the National Assembly, and confirmed by a decree of His Highness the Prince of 4 February of the year 1883. Sofia, 1883

[4] Exarchate Statute adapted for the principality, voted and accepted at the first session of the VIIIth ordinary National Assembly, and ratified by a supreme decree of 13 January of the year 1895. Sofia, 1895.

§ 33. The Metropolis of Bukovina-Dalmatia

Given the difference that exists between the two Dalmatian eparchies on the one hand and the Bukovinian eparchy on the other, both in historical and in national respect, the sources of law by which they are governed are likewise different and particular. Common to them all is only

The Synodal Statute, confirmed by state authority on 21 August 1884.[1] This statute speaks first of the composition of the metropolis of Bukovina-Dalmatia, then of the metropolitan synod—of whom it is composed, when and where it convenes, what its competence is, and what special rights belong to the metropolitan.

Besides this synodal statute there exists no other legal source common to the two Dalmatian eparchies and to the Bukovinian one—rather, each has its own sources separately, namely for the Bukovinian eparchy:

The Organization of Spiritual, Church and School Affairs for Bukovina, drafted in August 1781 and confirmed by the Emperor Joseph II on 29 April 1786. This organization is divided into five principal sections, of which the first treats of the church fund and of the clergy, the second of monks, the third of nuns, the fourth of the constitution of the consistory and its operation, and the fifth of the schools.[2]

The Organic Statute for the Administration of the Religious Fund, confirmed by imperial decision on 18 March 1870.[3] This statute was issued on the basis of its founding institution of 18 December 1820. It contains: I. provisions on the internal organization of the administration of this fund, and II. on the competence of the fund.

The Monastic Rules.[4] These are the same rules that the Metropolitan of Belgrade-Karlovci, Vikentije Jovanović, issued in 1733, only in a somewhat modified form.

The Church Organization drafted and confirmed by imperial decision on 23 December 1843.[5] This organization is composed on the basis of the general organization of 1786.

The Consistorial Statute for the Bukovinian eparchy, confirmed by imperial decision of 2 February 1869.[6] After the general regulations, this rule-book speaks of the competence of the eparchial authority, and first of the affairs on which the eparchial bishop personally decides, then of the affairs subject to consistorial decision, further of proceedings within the consistory, of procedure in cases of recourse, and of the conduct of consistorial affairs when the episcopal see is vacant.[7]

For the Dalmatian eparchy:

The Consistorial Statute for the Orthodox Dalmatian eparchy, confirmed by imperial decision of 24 August 1870.[8] This statute is identical with that for the Bukovinian eparchy, save as concerns the Bukovinian religious fund, and in that under this statute the administration and oversight of the theological institute belongs personally to the bishop, whereas under that one it belongs to the consistory. In consequence of the imperial decision of 13 January 1894, § 3 of this statute was modified in that the consistory, under the direction of the eparchial bishop, is now composed of: the consistorial archimandrite, as the bishop’s vicar, two regular salaried and four honorary assessors.

The Parochial Organization, arranged in 1852 and confirmed by imperial decision of 28 July 1853.[9]

The Monastic Rule, drafted on the basis of the rule of Metropolitan Vikentije Jovanović,[10] and issued for the Dalmatian monks by decision of Bishop Jerotej Mutibarić of 6 November 1844.

Rules for the Pastoral Assemblies, issued 10 January 1891.[11]

The Organic Statute of the Zadar Theological Seminary, drafted on the basis of the imperial decision of 5 June 1869 and issued 4 March 1898.[12]


[1] It was printed in Archiv für Kirchenrecht 53, 251—263., and in a Serbian translation in the Glasnik of the Dalmatian Orthodox Church for 1893, nos. 5 and 6

[2] It was printed in M. Calinescu, Normalien der Bucovinaer gr. or. Diöcese. Czernowitz, 1887. I, 28—134.

[3] Calinescu, Normalien. I, 190—234

[4] Calinescu, Normalien., 135—178.

[5] Calinescu, Normalien. I, 235—263.

[6] Printed at the Imperial and Royal Court and State Printing House in the German language in Vienna in the year 1869

[7] Many other legal provisions concerning the Orthodox Church in Bukovina are printed in the aforementioned collection of Calinescu (note 2).

[8] Printed in the Glasnik of the Dalmatian Orthodox Church for 1894, no. 2 ff.

[9] Archiv für Kirchenrecht 46, 462.

[10] On these rules of Jovanović see note 6, §. 29 of this book.

[11] Printed in the Glasnik for the year 1893, no. 7

[12] See the ministerial dispatches No. 4804 of the year 1869 and No. 2521 of the year 1898.

§ 34. The Church in the Kingdom of Serbia

The organization of the spiritual authority, issued on 23 August 1847, was replaced on 30 September 1862 by the Law on Church Authorities, which held force in Serbia with various supplements and amendments until 1890. In that year, on 27 April, a new Law on the Church Authorities of the Eastern Orthodox Church in the Kingdom of Serbia[1] was issued. It contains: I. General provisions, in which it is stated that the state religion in Serbia is Eastern Orthodox, that the Serbian church is autocephalous and maintains unity in dogma with the Eastern ecumenical church. It further states what the church-administrative division of the country is and what the church authorities are (arts. 1–8). II. Church-administrative authorities, namely: 1. the assembly of bishops, 2. the archbishop of Belgrade and metropolitan of Serbia, 3. the eparchial bishops, 4. the district, Belgrade and Niš protopresbyters, 5. the county vicars, 6. the parish priests, chaplains and deacons, 7. the church communes, and 8. the monastic superiors (arts. 9–76). III. Church-judicial authorities, namely: 1. the assembly of bishops, 2. the great spiritual court, 3. the eparchial spiritual court, 4. general provisions for the spiritual courts, 5. offenses of clergy and penalties, 6. procedure in adjudicating: a. clerical offenses, b. clerical suits, and c. matrimonial disputes of citizens (arts. 77–125 and 169–223). IV. Elective assembly for the election of the archbishop of Belgrade and metropolitan of Serbia (arts. 126–144). V. The clerical assemblies (arts. 145–168)—though this was abolished by the law of 26 April 1895. VI. Seals of the church authorities (art. 224). VII. Rights, salaries and per-diems of church officers (arts. 225–231). VIII. State oversight (arts. 232–238). IX. Transitional provisions (arts. 239–246).

Law on the Regulation of the Priestly Estate of 31 December 1882.[2]

Law on the Establishment of the Church Fund of 31 December 1882.[3]

Law on the Theological Seminary of 11 January 1896.[4]


[1] The latest edition is in “The Collection of Rules, Regulations and Orders of the Council of Bishops” Belgrade, 1900, p. 245—309. This law is printed here with all the amendments and additions from the laws of April 26, 1895, July 29, 1898, January 11, 1899, and January 29, 1900. See N. S. Palmov, Church Structure, Judicial Organization and Judicial Procedure in Serbia under the Law of 1890. St. Petersburg, 1893.

[2] The aforementioned edition. P. 310—314.

[3] The aforementioned edition. P. 329—330

[4] The aforementioned edition. P. 375—385

§ 35. The Church in the Kingdom of Romania

After the union of Moldavia and Wallachia into a single state (1859), work began at once on organizing the church in the young state, and by the ordinance of 3 December 1864 this organization was fixed in law. This, however, had only a provisional character, and on 14 December 1872 there was issued the Law on the Appointment of Bishops and on the Constitution of the Holy Synod.[1] This law is divided into three chapters. The first speaks of the election of both metropolitans: the metropolitan-primate (with his see at Bucharest) and the metropolitan of Moldavia (with his see at Iași), and then of the election of the eparchial bishops; the second chapter speaks of the holy synod—its composition, when it convenes, its competence, and its significance as the highest church authority in the state; the third chapter speaks of the eparchies, their boundaries and their number, of the duties of the eparchial bishops, of the eparchial consistories, of the chorepiscopoi, of the theological institutes, of the monasteries, and of the appointment of the district protopresbyters and the monastic superiors.

In supplement to this law there was issued, on 20 May 1893, the Law on the Secular Clergy and the Clerical Seminaries. This law is divided into four chapters: the first speaks of the parishes, urban and rural, of the ministers and servers of the church, and of the parish wardenships; the second chapter speaks of the appointment and duties of the parish clergy; the third of the clerical seminaries, first of those with the lower course and then of those with the higher course of studies; in the fourth chapter there is discussion of the maintenance of the clergy. There is further, as an appendix to the law, a number of provisions, among which one (art. 39) states that if the minister of religious affairs is of another confession, another minister who is of the Orthodox faith shall replace him in matters concerning the Orthodox church.[2]


[1] This law is printed in the book: Legea organica Regulamentele Santului Sinod al S. biserici autocefale ortodoxe romane Bucuresti, 1892., and in the German translation in Archiv für Kirchenrecht. 42, 280—281. 423—426.

[2] This law is found in the book: D. G. Borojanu, Istoria bisericei crestine (Bucuresci, 1893), p. 488—500, and in the Russian translation in the journal “Readings in the Society of Lovers of Spiritual Enlightenment” for the year 1893, the fascicle for July and August, p. 431—455. Many other laws and orders concerning the church in the Kingdom of Romania are found in the aforementioned edition: Legea organica etc

§ 36. Collections of Church Law: General Survey

The codification of the sources of church law proceeded gradually, according to how new sources arose. The respective legal ordinances, as soon as they were once issued, became a measure by which one had thereafter to act in a given case. Knowledge of the legal ordinances already issued constituted a duty for every member of the church, and in the first place for the superiors of the churches, who had to watch that they were exactly carried out. For this reason, as soon as some new legal ordinance had been issued by the competent authority, and by its subject bore upon itself the seal of general obligation, those concerned took care that it should at once be joined to the earlier ones, so that all legal ordinances might be known to everyone. In this way there quite naturally arose particular collections in which were contained all those legal ordinances that had been issued up to a certain time, and by which the life of the church was to be governed; and in the measure in which the number of these ordinances grew, the scope of the collections themselves grew, and the codification of the sources of church law developed. Work in this respect was private work, the labor of individual persons, who were moved to it by a practical aim; and only afterward, when the competent authority subjected that labor to its review and found it expedient, did it acquire official significance, and the respective legal collections became official collections, generally binding upon all.[1]

The history of the codification of church law has its definite periods, which in the main coincide with the periods of the history of the church itself, and of which there are three.[2] The first constitutes the period from the beginning of the church to the Edict of Milan (313). In this period the Christian church draws the laws for its governance from Holy Scripture and living apostolic tradition, and confines itself to gathering the traditions and customs of the apostles from the accounts of the apostles’ disciples and successors, and from the practice of those churches which the apostles founded. The second period embraces the time when the ecumenical councils were held, and those local councils whose canons have binding force for the whole church. In this period the codification of the sources of church law receives a broad development, and reaches its highest point when the basic canonical collection of the Orthodox church is issued, namely the Nomocanon in Fourteen Titles (883). The third period follows after the issuing of that Nomocanon, when the legislative work of the ecumenical church had in its essentials been rounded off. The legislative organs of the local churches, having taken the general church legislation as their basis, govern the life of the church by it in the main, and confine themselves to resolving only particular questions according to local and national needs. The labors of the canonists in this period are directed to making the fundamental legislation of the church a handy reference for everyone, and to bringing the provisions of that legislation into connection with the other sources of law which also held force in the church, and which derived either from state legislation or from the legislation of the local churches.—In the first two periods the church was one, undivided, and the canonical collections of this era, even if some of them had only local significance, were nonetheless respected throughout the whole ecumenical church. For this reason we shall examine all the principal collections of that era, both those of the East and those issued in the West. After that period, the churches divide, and each has its own separate church law, which in its foundations is entirely different from the other, and there is no longer anything common between the two churches: the Orthodox and the Roman Catholic. For this reason we, too, in keeping with the task of the present work, shall confine ourselves in the third period to the canonical collections of the Orthodox church, and shall examine first the Greek, then the Slavic, and finally the Romanian canonical collections.

According to their content, the collections are divided into those exclusively canonical, if they contain only the provisions of church legislation; into church-civil collections, if they contain the provisions of civil legislation on church matters; and into nomocanons, if they contain the provisions of both church and civil legislation. There further exist collections that are: general, if they concern the whole church, and particular, if they concern only one local church or one particular institution in the church; chronological, if they set forth the respective legal provisions in chronological order; systematic, if they set forth those provisions either according to the subjects to which they pertain, or according to the significance of the sources from which they derive. Finally, collections are distinguished also by how the legal ordinances are rendered in them, namely, whether they contain the complete original text of the law, or contain that text in abridged form, or paraphrase it, or contain the text in full, abridged or paraphrased form together with shorter or more extensive commentary.


[1] Van Espen, Commentarius in canones. Colon. Agrip. 1745. pag. 12—14.—Pitra. Juris eccl. graecorum historia et monum. Tom. I. Synopsis historica, pag. XXVI—XXVII—P. Zaozersky, Essays on the History of the Codification of the Canon Law of the Eastern Church (Readings in the Society of Lovers of Spiritual Enlightenment 1881. II, 529—561).

[2] Even the more recent Russian canonists divide the history of church law into three periods. See I. Lashkarev, Church Law. p. 117 ff. N. Suvorov, Course of Church Law. P. 199. 223. 282.

§ 37. Collections Bearing the Name of the Apostles

I. The Period up to the Edict of Milan (313).

Except for the collections bearing the name of the apostles, no other canonical collection has come down to us from this period. Several canonical collections have been preserved under the name of the apostles.[1] But these are not collections that the apostles themselves composed in the form in which we have them today; rather they are ordinances of the apostles that were preserved by tradition in those churches which the apostles founded, and which individuals afterward gathered into one, handing them down to posterity in the form of a collection; or else they are ordinances that the apostles themselves issued orally to the successors of their authority, the bishops. All these collections bearing the name of the apostles were composed at various times, beginning from the time when the apostles ceased to live, down to when the church became free within the Greco-Roman state—that is, for the period from the formal founding of the church down to Constantine the Great. They contain, alongside the provisions of church law, also many other provisions touching on faith, morals, worship, and in general everything that could touch on both the religious and the social life of Christians.—Among these collections the principal ones are the following:

1. The Teaching of the Twelve Apostles. Of this collection detailed knowledge was gained only a few years ago, namely when Philotheos Bryennios, Metropolitan of Nicomedia, found it in 1875 in the library of a Jerusalem monastery in Constantinople, and published it in 1883 in a separate book.[2] On the basis of the numerous works that have been printed on this in these few years,[3] it may be affirmed that it was composed in Egypt, in the first half of the second century. It is divided into 16 short chapters. Having first stated at the outset (1,1) that there are two ways, of which one leads to life and the other to death, it then describes the way to life (1,2–4,14), then the way to death (ch. 5), and how one must hold firmly to this teaching and by no means depart from it (ch. 6); it then prescribes how baptism is to be performed (ch. 7), how one is to fast (ch. 8), and how the eucharist is celebrated (ch. 9–10). This is the first part of the collection; the second part (ch. 11–16) sets forth provisions on church order, namely on the offices of apostles, prophets, teachers, bishops and deacons, and on the relations of the faithful to these ministers of the church. The significance of this collection for church law is shown chiefly by the content of the second part of the collection. This same collection is mentioned by Athanasius the Great in his letter on the feasts,[4] which entered the general church canonical collection, and then in his own writings on the canon law of the Orthodox church it is mentioned by Zonaras[5] and Blastares.[6]

2. The Collection of the Apostolic Canons. This collection is made up of those 85 canons of the holy apostles which were proclaimed by canon 2 of the Council in Trullo as generally binding for the whole ecumenical church, together with the canons of the councils and the fathers, of which we have already spoken.[7]

3. The Apostolic Constitutions. This collection is mentioned in the 85th apostolic canon, which states that Clement wrote them for the bishops in eight books, but that they ought not to be circulated among all, because they contain something mysterious.[8] These same constitutions are then mentioned in canon 2 of the Council in Trullo, where it is stated that heretics have introduced into them certain impious things, and that for this reason the council rejects them, so as to preserve the purity of the apostolic teaching.[9]

These Apostolic Constitutions, as they are published today,[10] are divided into eight books, and each book again into several chapters. The first book contains the general teaching on morals for laymen; the second speaks of the qualities and duties of priests in general; the third of widows, of baptism and of the ordination of bishops and clergy; the fourth of the care of the poor and of consecrated virgins; the fifth of martyrs and of feasts; the sixth of heresies, of continence and of the law of Moses; the seventh again contains the general teaching on morals, and then speaks of baptism, of fasts and of Christian prayer; the eighth book, finally, speaks of the extraordinary gifts of God and of ordination, then sets forth various liturgical provisions, and at the end of the book, as an appendix to the whole collection, stand the 85 apostolic canons. This whole collection, as we have it today, is divided into three particular and mutually distinct collections, of which one is made up of the first six books, the second of the seventh book, and the third of the eighth book, to which the apostolic canons are appended. This division is demonstrated both by the internal content of the whole collection and the relation between its first six books and the seventh book first, then to the eighth book, and likewise by the external composition of the collection. These three particular writings, or separate collections, which make up today’s collection of the Apostolic Constitutions, were composed in the period from the second to the fourth century, and had as their basis older, shorter writings, which were then expanded and, by some unknown person in the fourth century, gathered into one great collection.[11] According to the scholarly results obtained in this most recent period, after the publication of the aforementioned “Apostolic Teaching,” that is, after 1883, the basis of the first collection, or the first six books, is a writing that had the title: Διαταγαὶ τῶν ἁγίων ἀποστόλων διὰ Κλήμεντος προσπεφωνημέναι, which writing could well have been written by Clement, bishop of Rome, or by some other Clement of the second century. In the third century this writing was subjected in Syria to supplements, and in many places one observes such thoughts as show that whoever supplemented the book must have been a semi-Arian.[12] The basis of the second collection, or the seventh book of the Apostolic Constitutions, is the aforementioned “Apostolic Teaching,” to which several formulas of prayers and instructions for baptism have been added. In making use of the “Apostolic Teaching,” whoever composed this seventh book must likewise have been a semi-Arian, for individual semi-Arian thoughts are observable in it as well, and it may well be that this was done by the same person who arranged the first six books of the Apostolic Constitutions in their present form.[13] The basis of the third collection, or the eighth book of the Apostolic Constitutions, is made up of various writings, which were gathered and arranged at that same time as the first two collections, that is, the first six books and the seventh book.[14] As for the time when this was, and in general when this collection of the Apostolic Constitutions was arranged in its present redaction, it may be reckoned at the latest the end of the fourth century.[15] Since, then, the chief basis of this collection was the aforementioned writing attributed to Clement, the compiler of the collection placed the name of Clement at the head of the whole collection, so as to show that the collection itself derives from Clement and thereby to give it greater weight.

The collection of the Apostolic Constitutions presents us a full picture of the constitution, administration and life of the Christian church in the first three centuries of Christianity, and is for this reason especially important for church law.[16] We have seen the decision of the Council in Trullo regarding these constitutions,[17] but by this the council did not thereby decisively deny their validity, for it acknowledges that their basis is “the exalted beauty of the divine ordinances,” but the council warns those concerned regarding these books, saying that such as they were in his Clement’s time, they cannot serve as an instruction for bishops and must be rejected; but the council does not say that they must be rejected even when they are purified of that which is not strictly Orthodox in them. That the church understood the ordinance of the Council in Trullo in this sense is attested to us by the multitude of manuscripts of these constitutions from later centuries,[18] from which manuscripts we judge that these same constitutions were used in church practice, purified of course of what is non-Orthodox in them, and history nowhere states that the church ever raised its voice against this use. And the best proof of this serves us the testimony of the Patriarch of Constantinople, Photius, who in his “Bibliotheca” mentions the Apostolic Constitutions, and says that there are only three things in them that ought to be rejected, but that these are such things as anyone can most easily notice, so that the rest of what is in these constitutions may freely be made use of.[19] This also explains why 17 canons under the name of the Apostle Paul (ch. 32),[20] were taken into the canonical Synopsis[21] from the eighth book of the Apostolic Constitutions, 17 canons under the name of Peter and Paul (ch. 33),[22] and 2 canons under the name of all the apostles (ch. 46),[23] which canons are also found in our Kormchaia.[24] On the respective places in this our work, we too make use of the Apostolic Constitutions, with the necessary criticism of the respective passages.[25]
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[19] See Βιβλιοθήκη τοῦ Φωτίου. Κοδ. ρξ΄. August Vindel. 1601. p. 155. In the Latin translation, according to Migne’s edition (Patrol. Gr. ed. Lat. LIII 688), this passage reads: “Constitutiones porro tribus ex capitibus duntaxat reprehensioni videntur obnoxiae. Ex mala nimirum fictione, quam depellere non est admodum difficile; deinde quod contra Deuteronomium criminationes quasdam adducant, quae et ipse dilui facillime possunt; denique ex arianismo, quem item acarus paulo instando, refellere queas”. The newer Russian canonists, citing this passage from Photius’s “Bibliotheca”, demonstrate how insignificant even those very same three things that Photius mentions are, and how they have no significance for church law, since they do not concern law at all but questions of faith; and they conclude by way of demonstration that “Постановленія Апостольскія должны служить весьма важнымъ пособіемъ для науки права”. Lashkarev, Church Law. Pp. 137—138. Cf. Zaozersky, the aforementioned passage, p. 520.

[20] Pitra I, 64—67

[21] Ath. Synt. IV, 399—403.

[22] Ib. p. 67—72.

[23] Ib. p 72.

[24] Chs. 2, 3 and 4. Ed. 1787. I, 25—30.

[25] Besides these three collections that we have just cited—Διδαχὴ τῶν δώδεκα Ἀποστόλων, Κανόνες τῶν ἁγίων Ἀποστόλων and Διαταγαὶ τῶν ἁγίων Ἀποστόλων—there exist several other collections that bear the name of the apostles, namely: 1) Διατάξεις περὶ μυστικῆς λατρείας (Pitra. I, 49—63. NN. 1—14); 2) Αἱ Διαταγαὶ αἱ διὰ Κλήμεντος καὶ κανόνες ἐκκλησιαστικοὶ τῶν ἁγίων Ἀποστόλων (Pitra. I, 77—86. Bickell I, 107—132. Harnack. p. 225—237 Funk. S 50—72. Βρυεννίου Διδαχή. σελ. οβ΄—πλ΄.); 3) Τοῦ ἁγίου ἱερομάρτυρος Παμφίλου ἐκ τῆς ἐν Ἀντιοχείᾳ τῶν Ἀποστόλων συνόδου, τουτέστιν ἐκ τῶν συνοδικῶν αὐτῶν κανόνων μέρος τῶν εὑρεθέντων εἰς τὴν Ὠριγένους βιβλιοθήκην (Pitra I, 91—93. Bickell. I, 138—143); 4) Ἐκ τῶν διατάξεων κεφαλαία (Pitra. I, 96—100); 5) Ὅρος κανονικὸς τῶν ἁγίων Ἀποστόλων (Pitra. I, 103—104. Bickell. I, 133—137) and 6) Τῶν ἁγίων Ἀποστόλων ἐπιτιμία τῶν παραπιπτόντων (Pitra I, 105—107). With regard to these various apostolic collections, what Zonaras says in his commentary on Apostolic canon 85 applies (see n. 6, § 22).

§ 38. General Survey

II. The Period up to the Publication of the Basic Canonical Collection of the Orthodox Church (883).

After the proclamation of the Edict of Milan, the church becomes free within the Greco-Roman state, and avails itself of this freedom in order to organize itself properly and to establish its discipline. By its richly developed legislative labor, aided by state legislation, the church in this period succeeds in fully organizing itself and consolidating its discipline. Alongside the development of legislative work, the work of codifying the ordinances of that legislation also develops; and whereas from the first period we have not a single collection of formal legislative provisions, this period furnishes us many such collections, of which—leaving aside their content—some are so exemplary in their composition that later centuries have been able to accomplish nothing better.

All the canonical collections of this period are divided into three kinds: 1) collections exclusively canonical, in which are contained only the provisions of church legislation; 2) church-civil collections, in which are contained the provisions of civil legislation on church affairs; and 3) nomocanons, that is, collections in which are contained the provisions of both church and civil legislation. We shall here mention them in order, first the first, then the second, and finally the third kind. Of the first kind of collection, some were prepared in the East and some in the West, and we shall speak of them in this order.
§ 39. Collections Exclusively Canonical

a) In the East. Concerning the first canonical collections of this period, the data are very sparse.[1] The first explicit mention of a canonical collection we find in the acts of the Council of Chalcedon. But there is evidence that some collections existed even before this council. Between 315 and 325 there existed, for a Latin translation, a Greek collection in which were the canons of the Councils of Ancyra and Neocaesarea.[2] If one takes into account the years in which these councils were held, it may then be said that the basis of all the later canonical collections was the body of canons of the Council of Ancyra (314), to which were then added the canons of the Council of Neocaesarea, so that from the canons of these councils the first canonical collection was composed. From the beginning of the fifth century a second Greek collection is mentioned, which again served as the basis for Latin translations, and in this collection, besides the aforementioned canons, were also the canons of the Councils of Nicaea and Gangra;[3] and shortly thereafter a further collection is mentioned, in which were also the canons of the Council of Antioch,[4] and yet another again, in which were further the canons of the Councils of Laodicea and Constantinople.[5] As can be seen from this, before the Council of Chalcedon there existed a collection in which were the canons of seven councils.

1. At the Council of Chalcedon (451), the canons of earlier councils were read at several sessions, and ten of them from a particular book.[6] This collection (the “particular book”) contained all the canons of the councils held before Chalcedon. This collection has not survived, or at least no one has yet discovered it,[7] nor is it known when, nor who composed it; for us it is enough to know that a particular canonical collection existed before the Council of Chalcedon, and that it contained the respective conciliar canons.[8]

2. The first canonical collection that has come down to us in its entirety is the Canonical Synopsis, attributed to Stephen of Ephesus.[9] It contains, in abridged text, the canons of: the holy apostles, and the councils of Nicaea, Ancyra, Neocaesarea, Gangra, Antioch, Laodicea, Constantinople and Ephesus. By origin this collection is dated to the beginning of the sixth century. Because of the practical form of this collection, attention was paid to it every time new canons were issued; and in the measure in which the collection with the full text of the canons multiplied, this one with the abridged text multiplied as well, either contemporaneously with the issuing of the canons themselves, or subsequently.[10] According to the text of the Synopsis printed first in Beveregius’s Synodicon, and then in the Athenian Syntagma, it contained, by the twelfth century, all the canons that were in the basic canonical collection, namely, in synoptic form the canons of the apostles, of the councils and of Basil the Great, and in full text the canons of certain other fathers, and of some again in synoptic form. Alongside the canons were further appended several writings which had a corresponding importance for that period.[11] Aristenus in the twelfth century wrote a commentary on the canons of this supplemented Synopsis,[12] and this same Synopsis, together with Aristenus’s commentaries, was afterward translated into Slavonic and into Romanian.[13]

3. Similar to the Synopsis of Stephen of Ephesus was another collection, bearing the name of Symeon Magistros and Logothetes.[14] It contains, in abridged text, the canons of: the apostles, the first five ecumenical councils, the first seven local councils, and Basil the Great. The difference between this collection and the aforementioned Synopsis lies in this, that here the canons are cited according to the authority of their sources, namely first the apostolic ones, then those of the ecumenical councils, then of the local councils, and finally of the holy fathers.[15] This order was afterward adopted by Zonaras and Balsamon, and since that time the canons have always been cited in this order in the respective collections. —

Besides collections such as these two we have now mentioned, there further appear systematic collections, in which the canons are arranged according to the subjects of which they speak. The aim of such systematic collections was first practical, to facilitate the use of the canons themselves, and then also theoretical, to facilitate the study of the canonical provisions.

4. The first systematic collection in the Eastern church according to the first years of the sixth century. Of it John Scholasticus speaks in the preface to his own collection.[16] It was divided into sixty titles and contained the canons of: the apostles, the first four ecumenical councils, and the local councils down to and including Sardica. There were no canons of the holy fathers in it. Nothing else is known today about this collection.

5. A second systematic collection was composed by John Scholasticus. He was a presbyter and apocrisiarius of the church of Antioch in Constantinople, and then, from 566 to 577, Patriarch of Constantinople.[17] Around the year 550, as presbyter of Antioch, John composed a systematic canonical collection in fifty titles from the canons that the preceding collection (in sixty titles) had contained, and further added 68 canons of Basil the Great, namely his second and third epistle to Amphilochius.[18] — After the preface, in which the aim of the labor is set out, there stands a survey of the canons by source, then a survey of all the titles, then the titles in order, and under each title is cited the text of all those canons that speak on the subject of the title.[19]

b) In the West. Church life in the West was not so developed in the first centuries as in the East. It does not, accordingly, show us so many sources of canon law in the first centuries as does the Eastern church. This explains why in the Western church for several centuries we find no independent canonical collections composed from its own sources; whereas in the East already before the time of the Council of Chalcedon, that is, before the middle of the fifth century, independent canonical collections already existed. The first canonical collections of the West are only translations of those canons by which the Eastern church was governed, and these canons, especially after their approval by the Roman pope, acquired generally binding significance for the whole Western church. The collections of the Eastern church, then, in Latin translation, were the first canonical collections by which the Western church was governed, right up until the publication of the Pseudo-Isidorian collection around the middle of the ninth century. To these translated collections were afterward added the legal provisions of Western councils, and chiefly the ordinances of the Roman popes.[20] — A considerable quantity of such collections has survived; we shall mention the principal ones.

1. Versio Isidoriana. This is the name of a Latin translation prepared in Italy around the middle of the fifth century, bearing the name of Isidore, Archbishop of Seville, of the first half of the seventh century, since it is found in one of his works.[21] It contains, in its first redaction, the canons of the councils of Nicaea, Ancyra, Neocaesarea and Gangra, and then, in a second redaction, besides those mentioned, also the canons of the councils of Sardica, Antioch, Laodicea, Constantinople and Chalcedon.[22]

2. Prisca translatio or versio, so named by Dionysius, is the translation of the canons of the Eastern church which, on account of its incompleteness, gave occasion to this same Dionysius to prepare a new translation.[23] The Prisca was likewise prepared in Italy, in the second half of the fifth century,[24] and contains all the same canons as the Isidoriana, except the canons of the Council of Laodicea.[25]

3. Codex canonum ecclesiae romanae. This is the title of the canonical collection published by Paschasius Quesnel in the second half of the seventeenth century, and which is held to have been the official collection of the Roman church at the end of the fifth century.[26] This collection contains the canons of the councils of Nicaea, Sardica, Carthage, Ancyra, Neocaesarea, Gangra, Chalcedon, Constantinople, Antioch and Laodicea, then the canonical epistles of several popes of the fifth century, several provisions of the Greco-Roman state authority, and finally various articles of doctrinal content.[27]

4. Codex canonum ecclesiasticorum Dionysii Exigui occupies the first place among all the canonical collections in the West for the first nine centuries. This collection was prepared by Dionysius, by origin a Slav, superior of a monastery in Rome; he lived in the first half of the sixth century and was very learned.[28] He undertook this task at the request of Stephen, bishop of Salona (in Dalmatia), and directly at the request of a certain priest Laurentius, who was confused in his understanding of the canons of the Eastern councils “confusione priscae translationis.”[29] From several collections Dionysius translated and incorporated into his collection the canons of: the apostles (50 in number), the first four ecumenical councils, and seven local councils: Ancyra, Neocaesarea, Gangra, Antioch, Laodicea, Sardica and Carthage—that is, all the canons that were then in force in the Eastern church.[30] This collection of Dionysius acquired a high reputation throughout the West, of which, among other things, it bears witness that Pope Hormisdas (514–523) ordered that an official edition be prepared, and that in the Greek text and, alongside it, a Latin translation.[31] — After the publication of this collection, at the invitation of a certain Roman priest Julian, Dionysius prepared a second collection,

5. Collectio decretorum pontificum romanorum,[32] in which are contained the canonical ordinances, or decretals,[33] of eight Roman popes, from Siricius to Anastasius II.[34] It was In time these two collections of Dionysius were combined into one collection, called 6. Collectio Dionysio-Hadriana,[35] so named because this collection, with the addition of several new decretals, Pope Hadrian I presented to Charlemagne in the year 774.[36] By this the official significance of this supplemented Dionysian collection was confirmed by the pope; and from that time this Collectio Dionysio-Hadriana served as the official canonical collection in the Frankish state.[37]

7. Collectio hispana, or Isidoriana.[38] This collection is similar to that of Dionysius, and was prepared in Spain in the last years of the sixth or the first years of the seventh century. It was held that Isidore of Seville prepared this collection, but without foundation.[39] It is divided into two parts: the first contains the canons of the same Eastern councils as in the Dionysian collection, then the canons of individual Gallic and Spanish councils, and finally various articles of religious content; the second contains 103 decretals of Roman popes from Damasus to Gregory I.[40] — This collection is important in the history of law in that it served as the basis for

8. Collectio canonum Isidori Mercatoris. The whole collection is divided into three parts: the first contains first the apostolic canons, then 60 decretals of thirty popes, beginning with Clement, who lived in the first century, down to Melchiades of the beginning of the fourth century; in the second part there are first four various articles, among which is the letter on the donation of the Emperor Constantine to Pope Sylvester, then the canons of ten Eastern, and several African, Spanish and Gallic councils; the third part contains, besides several minor articles, again the decretals of popes, beginning with Sylvester, the successor of Melchiades, whose decretal concludes the first part, and down to Gregory II (†731).[41] As can be seen, in this collection the decretals make up the greater part. They are not all authentic; rather a greater part of them was composed in the ninth century and attributed to various popes of the first four centuries. The aim of such a labor consisted in this, that it was desired, by the authority of the Roman pontiff, to overcome the boundless power of secular rulers over the church and to establish a church authority which, especially in the Frankish state, had been reduced almost to nothing, and where bishops and metropolitans alike depended unconditionally on the favor and disfavor of secular rulers and their officials. Force had to be opposed with force, and this force, this power, could not at that time be asserted otherwise than through the authority of the Roman pontiff.[42] For this reason there was composed this collection; and since the basis of its second part, where the canons are cited, is the Hispana, which was attributed to Isidore of Seville, the whole collection, too, was given the name of Isidore. Conjectures as to the true author of the collection vary, but in general it can only be said that he is unknown. The period in which this collection appeared falls between 847 and 852; and the place where it appeared is the western part of the Frankish state, where church authority was at that time most oppressed.[43] — At first all the decretals that were in the collection were accepted on faith, and so it remained until the fifteenth century, when the first voice was raised against them. After that, they were subjected to the most thorough analysis, and by the sixteenth century the whole matter had already been fully clarified.[44] Today no one any longer defends the authenticity of the collection, but in all canonical writings it is called the Pseudo-Isidorian collection, or collectio decretalium pseudo-Isidori mercatoris.[45]

According to the faith with which they regarded this collection in the ninth century, and especially in consequence of the fact that it was taken under his protection by Pope Nicholas I, this collection produced a fundamental transformation in the canon law of the Western church, and from that time a new law is already being created there.[46] The sources of law change places as regards their importance. The concentration of church authority in the West in the person of the Roman pontiff was already fully achieved by this collection, and the starting point in resolving canonical questions became from then on the ordinances of that pontiff.[47] According to this new starting point in canon law, all the canonical collections of the Roman Catholic church, too, take a new direction beginning from the ninth century onward—a direction entirely different from the canonical collections of the Orthodox church, and as a consequence the canonical collections of the Western church after the aforementioned century no longer have for the law of the Eastern church the significance that the Western collections had down to that century.[48]


[1] In general, on the collections of this period, which contain only provisions of church legislation, the following should be compared: Biener, De coll. can p 1—23.—Ballerini, De antiq. collection. can. Pars I (ap. Galland. De vetustis can. collect. p. 97—121)—Van Espen, De antiquis can. codicibus (in Comment. in can. p. 18—20. 25—36).—Zachariae, Historiae juris delin. p 32. 82.—Doujat, Praenot. canonic. p. 288—312.—Spittler, Gesch. d. kan. Rechts. p. 83—124. 181—187.—Pitra, Jur. hist. et. monum. II, 366—385—Mortreuil, Histoire du droit byz. I, 200—203.—Hergenröther, Photius. III, 82—109.—C. W. E. Heimbach, Griech.-röm. Recht (in Ersch u. Gruber, Allgem. Encykl. Bd. 86. S 283—284).—Zaozersky, The Origin and Formation of the Byzantine Nomocanon (Readings in the Society of Lovers of Spiritual Enlightenment, Moscow, 1882. I, 103—121) and The Significance of Pre-Nicene Canon Law in the Church Legislation of the 4th and Following Centuries (Ib. II, 583—618).

[2] Maassen, Geschichte des kan. Rechts. S. 79. 123—126.

[3] Ib. S. 78. 116—119.

[4] Ib. S. 122.

[5] Ib. S. 81. 122. Cf. Spittler. O. c. p. 73 fg.

[6] Concil. chalced. actio IV, XI, XIII et XVI ap. Harduini, Acta concil. Tom. II. col 433. 551. 568. 637. Here this collection is called simply: Βιβλίον, and in Latin: codex.

[7] In the Bibliotheca juris can. Voelli et Justelli there is (I, 29—68) Βίβλος κανόνων τῆς καθολικῆς ἐκκλησίας, which Justel claims is that very collection that had been confirmed at the Council of Chalcedon. That Justel’s opinion is mistaken in this respect has been demonstrated by scholarship. See, among others, Spittler. O. c. p. 95 fg.

[8] For details about this collection, see the Rules, I, 326—328.

[9] Στεφάνου Ἐφεσίου κανονικὴ σύνοψις. Mortreuil. I, 201. Cf. Doujat, Praenot. can. p. 288. 289. Petr. de Marca, de concordia sacerd. et imp. p. 231. Ballerini, De ant. coll. P. I. c. 1. n. 8 (Ed. cit. p. 99).

[10] Voellus et Justellus published in their Bibliotheca jur. can. this synopsis, already augmented also with the canons of the Council in Trullo, and that under the name of Aristenus (Ἡ ὑπὸ Ἀριστήνου σύνοψις τῶν κανόνων πάντων. II, 673—709), quite erroneously, for it has been proved that Aristenus did not compose any synopsis, but that he wrote his commentaries only upon the augmented synopsis. Mortreuil. Ib. Heimbach. Griech.-röm. Recht § 22 (Ed. cit. 86, 283—284)

[11] Ath. Synt. IV, 399 ff. Beveregii, Synodicon. vol. II, after p. 188.

[12] See further § 43

[13] See further § 44 and 45

[14] Συμεὼν μαγίστρου καὶ λογοθέτου Ἐπιτομὴ κανόνων. Printed in Voelli et Justelli Biblioth. juris can. II, 710—748

[15] The only exception in the edition of Voell. et Just. is this, that the canons of the Council in Trullo stand at the end, after the canons of Basil the Great

[16] Οὐκ αὐτοὶ τοῦτο μόνοι καὶ πρῶτοι τῶν ἄλλων ποιῆσαι ὁρμήσαντες, ἀλλ᾽ ἑτέρους εὑρόντες ταῦτα διελόντας εἰς τίτλους ἑξήκοντα. Pitra, Hist. et mon. II, 376. Cf. Voelli et Justelli Biblioth. jur. II, 500. See Zachariae von L., Die griech. Nomokanones. S. 2—3

[17] Ἰωάννης ὁ ἀπὸ Σχολαστικῶν. Γεδεὼν Πατριαρχ. πίνακες Σελ 230—231.

[18] In Pitra (O. c II, 375) this collection bears the following title: Συναγωγὴ κανόνων ἐκκλησιαστικῶν εἰς ν΄ τίτλους διῃρημένη. In Voelli et Justelli (II, 499): Ἰωάννου πρεσβυτέρου Ἀντιοχείας τοῦ ἀπὸ Σχολαστικῶν, οὗτος συντάττει τοὺς ὅλους κανόνας εἰς ν΄ τίτλους.

[19] In Pitra (O. c. II, 375—385) only the numbers of the canons are printed, while in Voelli et Just. (II, 499—602) the complete text of all the canons is printed. In Old Church Slavonic translation this collection of Scholasticus was printed in Rosenkampf, Review of the Kormchaia Book. p. 307—311., and afterward in Russian in the abbreviated recension in “Readings in the Society of Lovers of Spiritual Enlightenment” 1882 I, 106—117. We shall see further on (§ 41.) how this collection, together with the other collection of the same John Scholasticus according to civil law, served as the basis of the “nomocanon in 50 titles”.

[20] Cf. on this question: Van Espen, De ant. can. codicibus (Ed. cit p. 14—18. 21—30. 482—510).—Petr. Constant De ant. can. collection (ap. Galland. O. c p 25—41. 47—60)—Petr. de Marca, De veter. collect canonum (Ib. 69—72)—Ballerini, De antiq. coll. canonum (Ib. 122—134 151—224. 230—263). Berardi, De variis ss. canonum collectionibus ante Gratianum (Ib. 269—283).—P. Quesnelli Dissertationes de codicibus can. (Ib. 287—353).—Car. Blasci De collect can. Isidori mercatoris (Ib. 357—420).—Spittler, Gesch. d kan. Rechts. S 127—138. 145—181. 191—196. 199—284.—Doujat, Praenot. canonic. p. 313—325. 329—370.—Maassen, Gesch. des kan. Rechts. 420—721.—Schulte, Die Quellen des kath. Kirchenrechts. S. 271—317.—P Hinschius, Decretales Pseudo-Isidorianae Lipsiae, 1863.

[21] Ballerini, l. c p. 131—Maassen I, 71—87.

[22] The first recension is printed in Maassen (I, 924—938) under the title: “Incipiunt regulae ecclesiasticae, quae apud Nicheam Bythiniae a CCCXVIII patribus conscribtae sunt, quas sancta romana recipit ecclesia”.

[23] In his preface Dionysius mentions his brother Lawrence, who prompted him to translate anew the canons of the eastern councils, “confusione credo priscae translationis offensus”. Voelli et Justell. Biblioth. jur. I, 101. Maassen I, 960—961.

[24] Maassen I, 87—100.

[25] It is printed in Voelli et Justel. (Biblioth jur I, 275—304) under the title: “Prisca canonum editio latina”. See on this edition Maassen. I, 93. and Spittler. S 130

[26] It is printed in Opera Leonis Magni Appendix. Paris, 1675., and afterward again by the Ballerini brothers in Opp. Leonis M III, 1—472 See Maassen I, 486—500.

[27] See on this important collection the dissertation Paschasii Quesnelli De codice canonum ecclesiae romanae, ap Galland. O. c. p. 287—317.

[28] See testimonia aliquot de Dionysio exiguo, ejusque latina canonum interpretatione, ap. Voelli et Just. I, 99—100. Maassen. I, 422—425. The epithet “exiguus” (little) Dionysius gave to himself.

[29] See the preface to the collection Voelli et Just. I, 101. Maassen. I, 960—961. See also my book: Orthodox Dalmatia (Novi Sad, 1901), p. 24.

[30] This collection was printed in Voelli et Just. I, 103—180.

[31] See the preface to this edition in Maassen. I, 964—965.

[32] It was printed in Voelli et Just. I, 181 sq. See on this collection Maassen. I, 431 fg.

[33] “Decretales dicebantur romanorum pontificum epistolae, quibus vel ad diversorum consultationes respondere solerent, vel cum quid servandum, vitandumque esset, edicerent”—thus Cardinal Baronius defines a decretal. In the West, among all the local churches, the Roman church occupied the place of greatest distinction from the very earliest times, as the only one founded in the West by the apostles. To this church, or rather to the chief priest of that church, bishops from various parts of the West would turn, seeking clarification in the questions about which they had any doubt, and they received the answers of that chief priest as apostolic word, inasmuch as he alone was regarded in the West as the guardian of the apostolic tradition; and they ascribed to those answers the significance of a canonical ordinance, binding in every respect on the questions addressed. In the 5th century these answers, which the Roman chief priests gave in epistles, received the name of ordinances, ordinance-epistles (decretale constitutum, decretum, decretalis epistola, and simply decretalis). The oldest of these decretals dates from the closing years of the 4th century, and thereafter they were issued without interruption. In the first centuries of the church the significance of the decretals was exactly the same as that which the epistles of the Eastern holy fathers had, and they entered the Western canonical collections in exactly the same way as, e.g., the epistles of Basil the Great entered the collection of John Scholasticus—that is, according to their intrinsic significance. Beginning with the 9th century, the decretals become, after holy scripture, the first source of ecclesiastical law in the Western church. See on the decretals in general Doujat, Praenot. canonic. p. 173—226, and Phillips, Du droit ecclesiastique dans ses principes généraux. 3 vols. Paris, 1875. III, 333 sq

[34] See the preface to this collection in Maassen. I, 962—964.

[35] Maassen. I, 441 fg.

[36] See the letter of Adrian I, by which he sends this collection to Charlemagne, in Voelli et Just. I, before p. 97, and in the collated edition in Maassen. I, 965—967. Cf. Ballerini, De ant. collect. can. (Ed cit. p. 191—194).

[37] Schulte, Die Quellen S 281.

[38] Maassen. I, 667—716

[39] Ballerini, De ant coll. (Ed. cit. 197 sq.).

[40] It was printed in Migne, Patrolog. Tom. LXXXIV., and for a detailed collated survey of the contents see Maassen. I, 678—682

[41] The best edition of this collection is that of Hinschius, which we mentioned above (note 20 of this §). It was prepared on the basis of an enormous number of manuscripts, all of which Hinschius examined and compared. In an extensive Commentatio he presented, down to the year 1863, the results of all the questions that concern this important collection, worthy of attention in every respect. At the end of the book (pp. 757—769) there has been added a second collection of the same nature as the pseudo-decretals, which, according to the most recent scholarly investigations, was compiled by the same Pseudo-Isidore. The title of this second collection is: Capitula Angilramni, which (capitula) Pope Adrian supposedly handed over to Angilramnus, bishop of Metz, when that bishop was in Rome on account of a certain accusation brought against him. It has been proven, meanwhile, that all of this is not at all true, and that Pope Adrian handed no collection whatsoever over to that bishop

[42] All sorts of conjectures are put forward as to the purpose for which this collection was compiled, and for the most part of an ugly character. On the basis of what I myself was able to judge, after studying this collection and the circumstances of the Western Church of that time, the opinion that I set forth in the text seems correct to me. Neander, considering this collection and the position of the clergy of that time vis-à-vis the secular authority, observes: “Das einzige Mittel, um die Unabhängigkeit und Unverletzbarkeit der Bischöfe zu behaupten, war, wen man ihnen in einem Haupt der ganzen Kirche eine sichere Zufluchtstätte gegen alle Willkür und Bedrückung von Seiten der weltlichen Macht und ihrer kirchlichen Vorgesetzten und Collegen gab, wen man den Papst zu dem einzigen entscheidenden vollgültigen Richter der Bischöfe machte. So wird nun der zusammenhängende, in einer Stufenfolge sich entwickelnde Organismus der Kirchengewalten entwickelt, über die Metropoliten werden die Primaten und Patriarchen gestellt. Ueber Alle aber wird der Bischof von Rom, als der Nachfolger des Apostels Petrus, dem Christus besonders die Gewalt zu binden und zu lösen übertragen, gesetzt.” Allgem. Geschichte der christl. Religion u. Kirche. Gotha, 1864 Bd VI. S. 102. Cf. also Hinschius, de consilio Pseudo-Isidori Op. cit. Commentatio p. CCXIII—CCXXIX.

[43] Hinschius, Commentatio. §§. 20—25. p CLXXXIII. Cf. Walter, Kirchenrecht. § 97. (Ed. cit. S. 209—216).

[44] Ballerini, De ant. collection et collect can. Pars. III. cap. VI (Ed. cit p. 208—219), Car. Blasci, Comment. de collect. can. Isidori Mer. Cap. V (Ed cit. p. 368—370). Walter Op. cit. § 96: “Entdeckung der Unächtheit” (Ed. cit. S 208—209). Hinschius l. c.

[45] Apart from what we mentioned in note 20 of this §, a list of the enormous literature of this collection is found in Cardin. I. Hergenröther, Kirchengeschichte. III (Supplement-) Band S 211—213

[46] The archbishop of Paris Petrus de Marca in his work: “De concordia sacerdotii et imperii (lib III cap. V)”, after stating in general that Nicolaus I is auctor novi juris canonici (Ind. sub N), cites: “Antiquo juri universalis ecclesiae assensu roborato successit jus novum,… et adnitente Nicolao I et caeteris romanis pontificibus paulatim usu invaluit per occidentis provincias. Jus illud comprehensum est ex collectione Isidori.” Ed. cit. col. 241. Cf. on Nicholas I’s relation to this collection Neander. Op. cit. VI, 116.

[47] Phillips, one of the most authoritative Roman Catholic canonists, ranks the general sources of law according to their importance as follows: first Holy Scripture and tradition, then the decretals and various other forms of the ordinances of the Roman pontiff, and finally the ordinances of the ecumenical and local councils. Op. cit. III, 309 sq.

[48] Besides the collections mentioned from the era of the undivided church, two others are important, which were compiled in the African church, namely: Fulgentii Ferrandi Breviatio canonum from the first half of the 6th century. It contains all those canons that were in force at that time in the Eastern church, and that in systematic order under nine main rubrics, like the collection of Scholasticus, except that its system is much better than that of Scholasticus. It was printed in Voelli et Justel. Bibliotheca jur. I, 445—455. The second is the collection Cresconii episcopi africani Breviarium canonicum from the last years of the 7th century. It contains the apostolic canons, those of the first and fourth ecumenical councils, of the local councils: of Ancyra, Neocaesarea, Gangra, Antioch, Laodicea, Sardica and Carthage, and the canonical ordinances of the Roman pontiffs: Siricius, Innocent, Zosimus, Celestine, Leo and Gelasius. This collection, too, is set forth in a certain system, but it is not possible to bring it under any established rubrics. It has 300 articles, and under each are given the numbers of the corresponding canonical provisions. It was printed in the same Bibliotheca (I, 456—466), and afterwards again (Append. tomi I, p XXXIII—CXII) under the title “liber canonum”, in which is presented the text itself of the canonical provisions. On these two collections see Van Espen, De ant. can. codic. (Ed. cit. p 30—35. 279—305) Petr. Constant, De ant. can. collection. (Ed cit. p. 41—47). Petri de Marca, De veter. can. collection. (Ed. cit p. 72—92). Ballerini. De ant. collection ed collect. can (Ed cit. p 134—151. 225—227 229—230). Doujat, Praenot. can. p. 325—328. Spittler, Gesch. des kan. Rechts. S. 138—145. 196—199. Maassen, Gesch. d. kan. Rechts. 138—145 196—199.

§ 40. Church-Civil Collections

Of collections in which are contained the laws of Greco-Roman civil legislation regarding the church, there are three, and all three were prepared in the East:

1. Collectio 87 capitulorum.[1] This collection was composed by John Scholasticus between 565 and 578, as a supplement to his canonical collection, of which we have already spoken,[2] and with which this same collection is always found joined in the manuscripts. That John Scholasticus indeed composed this collection is attested, among other things, by the concluding note found in the collection.[3] It is divided into 87 chapters, and composed exclusively of extracts from the Novels of Justinian, namely Novels 6, 5, 83, 46, 120, 56, 57, 3, 32, 131, 67, and especially 123, which alone makes up 60 chapters (28–87).[4] In the Slavonic Kormchaia this collection is printed as chapter 42.[5]

2. Collectio 25 capitulorum.[6] It is not known who composed this collection; it was composed roughly in the last years of the sixth or the first years of the seventh century, in any case before the Emperor Heraclius (610–641).[7] It is divided into 25 chapters, of which the first 21 contain as many imperial laws taken from Justinian’s Code, and the last four chapters contain Novels 137, 133, 120, and chapter 2 of Novel 123.[8]

3. Collectio constitutionum ecclesiasticarum, or Collectio tripartita, or also Paratitla.[9] In this collection are contained all the laws of the state authority that concern the church, as set out in all of Justinian’s collections.[10] This collection is divided into three parts, on account of which it is also called the tripartita collectio, namely: the first part contains, in an extensive extract, the first thirteen titles of Justinian’s Code, with the corresponding paratitla, that is, parallel passages from other titles of the Code and of the Novels.[11] The second part, in six titles without paratitla, is composed of extracts from the Digest and the Institutes concerning sacred matters.[12] The third part is composed of 34 Novels, and has three headings, the first on bishops, clergy and monks, the second on church matters, and the third on heretics, Jews and Samaritans.[13] As an appendix to that collection are found, at the end, four Novels of the Emperor Heraclius.[14] It is not known who composed this collection;[15] it may be the same person who composed, in its first redaction, the Nomocanon in Fourteen Titles, of which we speak in the following section. The time, however, when this collection was composed, is fixed by the aforementioned Novels of Heraclius, that is, in the last years of Heraclius’s reign.[16] No other collection of church-civil laws has been so much used by the Eastern canonists as this one, and it served as the chief source in the composition of the aforementioned Nomocanon.


[1] This collection was so titled by Biener (Geschichte der Novellen Justinian’s S 167. 584), who first described it, and after him we too have kept the same title. The full title is as follows: Ἐκ τῶν μετὰ τὸν κώδικα θείων νεαρῶν διατάξεων τοῦ τῆς εὐσεβοῦς λήξεως Ἰουστινιανοῦ διάφοροι διατάξεις συναδοῦσαι ἐξαιρέτως τοῖς θείοις καὶ ἱεροῖς κανόσι, καὶ ἐν περιουσίας τὴν οἰκείαν ἰσχὺν νέμουσαι, αἷς τάξιν τινὰ καὶ ἀριθμὸν ἐπεθήκαμεν πρὸς σύντομον εὕρεσιν τοῦ ἐπιζητουμένου κεφαλαίου, διὰ τὸ, ὡς εἴρηται, ἐκ διαφόρων διατάξεων εἶναι τὰ συνταχθέντα, ὡς ὑποτέτακται. Pitra, Juris eccl. hist. et monum II, 385 sq. Heimbach, Anecdota II, 202 sq. Cf. Biener S. 168. 585. Mortreuil, Histoire du droit byzantin. I, 207—208. Heimbach, Gr.-röm. Recht (Ed. cit. 86, 284)

[2] See § 39 p. 178

[3] Τέλος τῶν πζ’ κεφαλαίων ἐκ τῶν νεαρῶν διατάξεων τῶν περὶ ἐκκλησιαστικῆς διοικήσεως. Ἐπληρώθε σὺν Θεῷ ἡ συναγωγὴ τῶν θείων κανόνων ἐν πεντήκοντα τίτλοις διῃρημένη καὶ ἐκ τῶν νεαρῶν διατάξεων τὰ πζ’ κεφάλαια Ἰωάννου ἀρχιεπισκόπου Κωνσταντινουπόλεως ἀπὸ σχολαστικῶν Pitra. II, 405 Biener. S. 168—169. Mortreuil. I, 204—205. Heimbach, Griech.-röm. Recht (Ed. cit. 86, 284—285). Cf. Voelli et Justelli. Bibliotheca jur. can. II, 672

[4] Biener. S. 171. Mortreuil. I, 208. Heimbach. O. c. (ib. p. 286).

[5] Ed. cit. II, 1—34

[6] We have taken this title too from Biener. (S. 173). The full title of this is: Διατάξεις νόμων πολιτικῶν ἐκ τῶν νεαρῶν τοῦ Ἰουστινιανοῦ βασιλέως συνηγοροῦσαι καὶ ἐπικυροῦσαι τοὺς τῶν ἁγίων πατέρων ἐκκλησιαστικοὺς κανόνας. Pitra. II, 407 sq. Heimbach, Anecdota. II, 145 sq. Cf. Biener. S. 173. Mortreuil. II, 212. Heimbach, Gr.-röm. Recht (Ed. cit. 86, 287).

[7] Biener. S. 174. Mortreuil. II, 215. Heimbach, Gr.-röm. Recht. (Ed. cit. 86, 288). Heimbach, Anecdota. II. p XXXIV—XXXV.

[8] Biener S. 175 Zachariae, Delineatio. pag. 33

[9] The first title was used by Biener (S 179), and after him Zachariae (Delineat p. 34) and Heimbach, Gr.-röm. Recht (86, 295); the second title is found in Pitra (II, 410); the third title is found in the Latin edition of this collection, which was prepared by Leunclavius “Paratitlorum libri tres antiqui de Graecis latini facti et notatorum libri duo.” Francof. 1593 Mortreuil (III, 230) speaks of this collection under all three titles

[10] The general title of the collection is as follows: Νόμος Ἰουστινιανοῦ βασιλέως.—Συναγωγὴ τῶν εἰρημένων ἐν τῷ Κώδικι, καὶ τοῖς Διγέστοις, καὶ Νεαραῖς διατάξεσιν, περὶ ἐπισκόπων καὶ κληρικῶν καὶ μοναχῶν καὶ πραγμάτων εὐαγῶν ἔτι δὲ καὶ Ἰουδαίων καὶ αἱρετικῶν. Pitra. II, 410. Voell. et Justel, Bibliotheca. II, 1232

[11] The first part has the simple title: Ἐκ τοῦ πρώτου βιβλίου τοῦ Κώδικος. Pitra ib. Voell. et Just. ib

[12] The title: Συναγωγὴ τῶν σποράδην ἐν τοῖς διγέστοις καὶ ἰνστιτούτοις κειμένων περὶ ἱερῶν τόπων τε καὶ πραγμάτων, καὶ τῶν ἐν αὐτοῖς γινομένων τε καὶ πλημμελουμένων, καὶ περὶ ἱερέων, ἔτι δὲ καὶ Ἰουδαίων καὶ θυσιῶν καὶ τῶν ἀπαγόντων τινὰς πρὸς ἀπηγορευμένην θρησκείαν, καὶ περὶ ἀποτροφῆς παίδων, γερόντων καὶ ἀσθενῶν. Pitra. II, 414—415. Voell. et Just. II, 1302

[13] The title of this third part: Καὶ ἐκ τῶν μετὰ τὸν κώδικα νεαρῶν διατάξεων. Pitra. II, 415. Voell. et Just. II, 1312.

[14] That these four Novels constitute an inseparable part of the collection was proved by Biener, Gesch. der Novell S. 182—183. Cf. the same author’s Das kan. Recht der griech. Kirche (a review of the first three volumes of the Ath. Synt. in “Kritische Zeitschrift für Rechtswissenschaft und Gesetzgebung des Auslandes,—herausgegeben von Mittermayer, R. Mohl u. Warnkönig.” Bd. XXVIII. S 188—190), and Heimbach follows Biener as well: Gr.-röm Recht (Ed. cit 86, 297). Against this opinion stands Heimbach jun., Anecdota I, proleg. p. XLIV—XLVIII, and Mortreuil follows him too. I, 244

[15] In Voelli et Justel. Bibliotheca (II, 1217) it stands as if Theodore Balsamon had compiled this collection, but that this cannot be, see Biener, Gesch. der Novellen S. 183—184., Mortreuil I, 244—246, and Heimbach, Gr.-röm Recht. (Ed. cit. 86, 297)

[16] Biener. S. 185—186 Heimbach ib. Mortreuil (I, 244) strives to prove that the collection must have been compiled earlier, namely in the last years of the reign of Justin II (565—578). See note 14 of this §.

§ 41. The Nomocanons

According to the significance they had in church practice, both the canons (κανόνες) and the civil laws (νόμοι) that existed on church matters, the need made itself felt to gather into a single collection all the existing canons and civil laws, and thereby to facilitate the exact exercise of church administration. Such collections were called nomocanons.[1] The first such collection that has come down to us is

1. The Nomocanon in 50 Titles, also known under the name of the “Nomocanon of John Scholasticus.”[2] It was composed from the systematic collection of John Scholasticus[3] and his other collection of civil laws in 87 chapters,[4] namely, the respective title was set down, and under the title were cited the canons touching on that title, and immediately thereafter the corresponding civil laws. There is further an appendix at the end of the Nomocanon, being a particular extract from the aforementioned collection in 87 chapters.[5] It is not known who composed this Nomocanon,[6] and the time of its composition is placed in the years immediately following the death of Justinian, namely under the reign of the Emperor Justin II (565–578).[7] This Nomocanon was afterward supplemented, especially in its canonical part, with canons that were issued later.[8] In this supplemented form it was also translated into Slavonic, and this, as is conjectured, by Methodius, the Apostle to the Slavs—thus already in the ninth century.[9] Among the Slavs it was in general use until the Kormchaia was prepared, that is, until the beginning of the thirteenth century, and in Bulgaria even later.[10]

2. The Nomocanon in 14 Titles.[11] Until a few years ago the general opinion was that this Nomocanon had been composed by the Patriarch of Constantinople, Photius, and it was for this reason called the “Nomocanon of Photius.” Meanwhile, an examination of the Nomocanon itself, and especially of its preface, has shown to the point of evidence that this Nomocanon belongs to a much earlier period, and that in Photius’s own time it was only supplemented with those canons that had been issued from the seventh century onward—and that even in this supplementation Photius had no part whatsoever. This Nomocanon had two redactions: the first belongs to the first half of the eighth century [sic],[12] and it is very probable that it was prepared either by the Patriarch of Constantinople Sergius (610–638),[13] or by some cleric of the church of Constantinople at his instruction.[14] It is divided into 14 titles, in complete harmonious connection among themselves, and each title into several chapters, and in each chapter are cited first the numbers of the canons that speak on the given subject, and then the laws of Greco-Roman legislation that concern the church.[15] In the canonical part of this first redaction of the Nomocanon, the following canons are mentioned: the apostolic canons, those of the first four ecumenical councils, of the first eight local councils, and of twelve holy fathers, with the exception of Tarasius. The civil laws in the Nomocanon are taken in general from the Collectio tripartita,[16] and so at many points the laws cited in the Nomocanon correspond in the very wording to the laws in the Tripartita, and the internal connection between these two collections is so close that it is held that one and the same person composed them both. The Tripartita, as we know, contains all the laws of the state authority that concern the church, set out in Justinian’s collections, and this same content is found in the Nomocanon—that is, it contains all the provisions of civil legislation on church matters that had been issued up to that time.[17] A second redaction of this Nomocanon was prepared in the year 883.[18] The external form of the collection is kept the same as it had in the first redaction, and only the canons of the Council in Trullo, of the Second Council of Nicaea, of the two councils of Constantinople of 861 and 879, and the epistle on simony of Tarasius of Constantinople, are additionally mentioned.[19] In this way, in the Nomocanon in 14 Titles, when it was published in its second redaction in the year 883, all the canons that had universal validity for the Orthodox church, and that hold force to this day, are mentioned. The second part of the Nomocanon, where the civil laws are cited, remained, apart from insignificant changes, untouched.[20] Directly following the Nomocanon, in which, in the respective chapters of the titles, the numbers of the respective canons were cited, and which as such was a systematic repertory of the whole canonical material, there followed a collection with the full text of the canons themselves, in which collection one had to seek out the canon that was indicated by number in the Nomocanon. Having received this supplement, and given the systematic order in which the canonical subjects are arranged in this Nomocanon—an order most suited to church practice—it, together with the collection of canons appended to it, in the course of time excluded from use all the other canonical collections, and at the great council of Constantinople of the year 920, at which representatives of the whole church were present, it was solemnly confirmed and proclaimed generally binding for the whole Christian church.[21] Today the canons mentioned in this Nomocanon, and cited in full text in the canonical collection appended to it, make up the basic canonical collection of the Orthodox church.

III. The period after the publication of the basic canonical collection of the Orthodox church.


[1] § 41. This name is fully appropriate for collections of this kind, for it corresponds to their inner sense. Besides, in the eastern church the name nomocanon was also borne by such collections as contained no civil laws but only the canons themselves (Beveregii, Synodicon Prolegom p. XVIII—XIX), and also by such as contained only the canons concerning penances (e.g. Νομοκάνονον τοῦ Νηστευτοῦ, or the “Nomocanon” appended to the great Trebnik). As regards the nomocanons in the proper sense (the combination of canons and civil laws), Leo Allatius says that they arose out of the flattery of the eastern bishops toward the emperors (De perpet. consens. eccles. or. et. occid. L. I. c. 15. p. 221). Something akin to this is said also by Pitra (II, 433). Hergenröther, dwelling on Allatius’s words, observes with full justice: “in ihrer (Nomocan.) Natur und Beschaffenheit liegt eine solche (Schmeichelei gegen die Kaiser) sicher noch nicht” (Photius. III, 99 n 49). Cf. Spittler, Gesch. des kan. Rechts S. 113 and Biener, Gesch. der Nov S. 197.

[2] In Voelli et Justelli Biblioth jur (II, 603—660) the title stands thus: Ἰωάννου ἀρχιεπισκόπου Κωνσταντινουπόλεως τοῦ σχολαστικοῦ Νομοκανών. In Pitra (II, 416 sq) only the Latin title stands: “Nomocanon L titulorum”. See on this nomocanon: Biener, Geschichte der Novellen S 194—202, Id., Zur Revision des Justin Codex in Hinsicht seiner Integrität (Zeitschrift für Rechtswissenschaft. Bd. VII. S. 144), Mortreuil. I, 216—222., Pitra II, 372., Zachariae von Lingenthal, Die griechischen Nomocanones. S 8—9. (Mémoires de l’ Académie impériale des sciences de St.-Pétersbourg. VII Série. Tome XXIII, N. 7), Heimbach, Gr.-röm. Rech (Ed. cit. 86, 289—291).

[3] See p. 178

[4] See p. 186.

[5] Ἕτερα κεφάλαια ἐκκλησιαστικὰ τῆς αὐτῆς νεαρᾶς διατάξεως, Voelli et Justelli II, 660—672.

[6] The name of John Scholasticus, which stands in the edition of Voelli et Justelli, is not justified by anything (Biener, Gesch d. Nov. S. 200), just as the name of Theodoret, which is found in some manuscripts, is not justified (Mortreuil. I, 218 221.). Cf. Petrus de Marca, De concordia sacerd. et imp. col 237

[7] Biener, Gesch. d. Nov S. 201. Mortreuil I, 221.

[8] In the edition of Pitra (l. c.) these additions, according to the first recension of the nomocanon, are designated by the word “Auctaria”.

[9] This conjecture rests on the following words from the life of St. Methodius, the so-called Pannonian Life: “тогда же и номоканонъ, рекше закону правило и отеческыя книги преложи” Šafařik, Život sv. Methodia. V Praze, 1868. p. 8.

[10] See A. Pavlov, The Original Slavo-Russian Nomocanon, pp. 22—24. Cf. Macarius, History of the Russian Church, II ed., St. Petersburg, 1868, I, 153—154.

[11] On this important nomocanon see, in my Collection (II ed.), the introduction, pp. LXI—LXXIV, and likewise in my publication: On the Canonical Collections of the Orthodox Church, pp. 19—31, and my academic dissertation: The Nomocanon of Patr. Photius, Kiev, 1871. The note on p. LXI of my Collection is erroneous and incomplete, and therefore I correct it here as follows with regard to the literature: Biener, De collect. canonum p 21—26. Id., Das kan. Recht der griech Kirche (Kritische Zeitschrift für Rechtswissenschaft. XXVIII, 188—198). Id., Geschichte der Novellen Justinian’s S 202—210. Id., Zur Revision des Justian Codex (Zeitschrift für Rechtswissenschaft. VII, 148—153). Spittler, Geschichte d kan. Rechts. S 183—187. Mortreuil, Hist du droit byz. I, 222—230. III, 416—421. Pitra, Des canons p 32—56. Id., Juris eccl hist. et monum. II, 433—444. Zachariae von Lingenthal, Die griechisch. Nomokanones S. 5—14. Id., Ueber den Verfasser und die Quellen des (Pseudo-Photianischen) Nomokanon in XIV Titeln (see a kind of refutation of this work in “Writings of the Holy Fathers”, 1886, vol. I, appendix, pp. 418—427, an article by N. Zaozersky). G. E. Heimbach, Anecdocta. I. Proleg. p. XLVII—LIII. C. W. E. Heimbach, Griech.-röm. Recht (Ersch u Gruber’s Allgemeine Encyklop Bd. 86. S. 291—295. 377—378. 457—458). Hergenröther, Photius III, 99—128. Id., Das griechische Kirchenrecht bis zum Ende des neunten Jahrhunderts (Archiv für kath. Kirchenrecht Bd. 23. S 211—227). Pavlov, The Original Slavo-Russian Nomocanon, p. 25 ff. Archim. Ioann, Course of Church Law, I, 91—98. Zaozersky, The Syntagma in Fourteen Titles (Readings in the Society of Lovers of Spiritual Enlightenment, 1883, I, 327—361). — Editions (besides many separate ones): Voelli et Justelli, Biblioth. juris. can II, 785—1140; Migne, Patrologia graeca Tom. CIV p 441—976, the text after Card. A. Mai (Spicil. rom.), and 979—1218 the text after Justelli’s edition (according to Hergenröther’s remark [Photius. III, 109 Archiv für Kirchenr. 23, 212], this Migne edition is very faulty); Pitra, Juris eccl. hist et monum. II, 445—640 (a very valuable edition); Ῥάλλη καὶ Πότλη, Σύνταγμα κανόνων. I, 5—335. The Slavonic translation of the nomocanon (without the civil laws) is found in the Old Serbian Kormchaia, from which it was carried over into the printed Russo-Slavonic Kormchaia (ed. 1887. I, 34—58). The Serbian translation of the canonical part of this nomocanon I prepared myself according to the Ath. Syntagma, and it is found in my Collection, pp. 3—22. The Russian translation by V. Naberkov, The Nomocanon of the Constantinopolitan Patriarch Photius with the Commentary of Balsamon. Kazan, 1899.

[12] This is proved on the basis of the novel of Emperor Heraclius of the year 612 cited in chapter 30 of Title I (Ath. Synt. I, 69) (Ath. Synt. V, 230—234. Zachariae, Jus graeco-rom. III, 33—38. Voelli et Just. Biblioth. II, 1366—1370 Leunclav. Jus gr.-rom. I, 77—81.) See my treatise on this: The Savina Kormchaia, p. 6, and the clarification of my present view on the original formation of this nomocanon occasioned by the observations that had been made to me by Prof. E. Popowicz (Archiv für Kirchenr. 41, 189) and Dr. I. Zhishman (Archiv. 46, 470)

[13] Γεδεὼν Πίνακες. Σελ. 238—242

[14] Biener, Das kan. Recht der gr. Kirche (Ed. cit. S. 195—196), Heimbach, Gr.-röm. Rechts. (Ed. cit 86, 295)

[15] According to the Ath. Synt. (I, 13—29) the titles are as follows: I. Περὶ θεολογίας, καὶ ὀρθοδόξου πίστεως, καὶ κανόνων, καὶ χειροτονιῶν. II Περὶ τῆς ποιήσεως ἐκκλησιῶν, καὶ περὶ ἱερῶν σκευῶν, καὶ ἀναθημάτων, καὶ κληρικῶν παρὰ γνώμην ἐπισκόπων ἱστώντων θυσιαστήρια, καὶ περὶ καθιερώσεως ἐκκλησιῶν, καὶ μαρτυρίων μὴ ἐχόντων λείψανα ἁγίων. III. Περὶ εὐχῶν, καὶ ψαλμῳδίας, καὶ ἀναγνώσεως, καὶ ἀναφορᾶς, καὶ κοινωνίας, καὶ φορεσίας, καὶ ὑπουργίας ἀναγνωστῶν, ψαλτῶν καὶ ὑπηρετῶν IV. Περὶ κατηχουμένων, καὶ τοῦ ἁγίου βαπτίσματος. V. Περὶ τῶν καταφρονούντων τῶν ἐκκλησιῶν, καὶ συνάξεων, καὶ μνημῶν, καὶ τῶν ἐσθιόντων ἐν ἐκκλησίαις, καὶ περὶ ἀγαπῶν. VI Περὶ καρποφοριῶν. VII. Περὶ νεστείας καὶ τεσσαρακοστῆς, καὶ τοῦ πάσχα, καὶ τῆς πεντηκοστῆς, καὶ κυριακῆς, καὶ σαββάτου, καὶ γονυκλισίας VIII Περὶ παροικιῶν, καὶ πῶς διαγουσιν ἐπίσκοποι, καὶ κληρικοί, καὶ περὶ ἀποδημίας αὐτῶν, καὶ περὶ τῶν κατ᾿ ἔτος συνόδων, καὶ ξενοδόχων, καὶ διδασκάλων, καὶ συστατικῶν, καὶ εἰρηνικῶν ἐπιστολῶν, καὶ ποῖα πράττουσιν ἰδιωτικά, ἢ δημόσια πράγματα, καὶ πῶς οἱ κληρικοὶ ἀλλήλους τιμῶσι. IX. Περὶ ἁμαρτημάτων, καὶ δικῶν ἐπισκόπων, καὶ κληρικῶν, καὶ ἀφορισμοῦ, καὶ καθαιρέσεως, καὶ ποῖα ἁμαρτήματα ἡ χειροθεσία λύει. X. Περὶ διοικήσεως ἐκκλησιαστικῶν πραγμάτων, καὶ περὶ τῶν ἰδικῶν τοῦ ἐπισκόπου. XI. Περὶ μοναστηρίων καὶ μοναχῶν. XII. Περὶ αἱρετικῶν, καὶ ἰουδαίων, καὶ ἑλλήνων. XIII. Περὶ λαϊκῶν. XIV. Περὶ κοινῶν πάντων ἀνθρώπων. Cf. my Collection, p. 322.

[16] See p. 187 Biener, Gesch. der Novell 205—208. Cf. Mortreuil. I, 225—229 Pitra, Juris eccl. hist et mon. II, 436—439

[17] In the nomocanon the civil laws are placed after the canons in each chapter under the title Κείμενον (Lat. textus), a word which the Greek jurists used to designate the original text of the law, in distinction from the text of their commentaries on the law. Pitra. Op. cit. II, 435. Biener, Gesch. der Nov 205—206. All these texts together, in the Slavonic translation, make up chapter 47 of the old Serbian Kormchaia, or chapter 44 of the printed Kormchaia.

[18] This is set down as follows at the end of the second preface of the nomocanon: ἔστι μὲν κατὰ χιλιάδα ἐτῶν μετρούμενος, εἰς τὸ ἐξαπλάσιον ταύτης ἀναβαίνων, ὑπερβάλλων δὲ καὶ ταῦτα, καὶ μηδὲ μέχρι τῶν τριακοσίων ἐτῶν τὸν δρόμον ἱστῶν, εἰς τὸ ἐννενηκοστὸν πρῶτον ἔτος ἐλαύνων, ὑπ᾿ αὐγὰς ἡλίου τὴν προκειμένην πρᾶξιν προήνεγκεν (Ath. Synt. I, 9), that is: 6391—5508=883. In this preface the name Photius ought, in one way or another, to have been mentioned, if it was he who published this nomocanon in the second recension; however, neither here nor anywhere else for almost 300 years afterwards is the name of Photius mentioned as having published this nomocanon; it was Balsamon who first did so, when he undertook to comment on the same nomocanon, calling it the work of Photius (Ath. Synt. I, 32); and on the basis of that very datum this nomocanon was subsequently called Photius’s by everyone. See what I myself have adduced against this general assertion in the preface of my Collection (pp. LXIX—LXXI).

[19] In chapter 14 of title XII of the nomocanon (Ath. Synt. I, 273) mention is made of the council of Carthage under Cyprian concerning the rebaptism of heretics; but this is a later interpolation, as I have already pointed out elsewhere (Collection: Introduction, p. LXXII).

[20] Zachariae von Lingenthal. Die griechischen Nomokanones,—Ueber den Verfasser und die Quellen des (Pseudo-Photianischen) Nomokanon in XIV Titeln.

[21] Collection. Introduction, pp. XIX, LXXIII.

§ 42. General Survey

By the publication of the fundamental canonical collection, the constitution and government of the Church had been secured, and a lawful life within it was guaranteed for future times. The fundamental laws for the legal relations of the Church—both within the Church itself and toward the state and toward those who are outside the Church—had already been issued in the second period, and the legislative power of the Church now had only to apply those fundamental laws and to see that fidelity to their spirit was maintained. As circumstances changed for the Church in the course of the centuries, and as, in consequence of those changed circumstances, the laws of the Church began to be understood variously, the need made itself felt to prepare new collections that would best satisfy the practical needs of the time, that would clarify the true sense of the fundamental laws of the Church, and that would set forth all those legal institutions which were contained in essence within those laws. With such aims a number of canonical collections of various kinds appeared in this period, among which the most important are those containing interpretations of the canons, which contributed most to the development of church law, both on its practical and on its theoretical side. These various collections were prepared in the Greek language, and almost simultaneously they were translated also into the languages of those peoples who were in unity with the Greek Church, from which they had received Christianity.
§ 43. The Greek Canonical Collections

The Greek canonical collections of this period may be divided into: a) elementary collections, in which the canons are set out synoptically; b) collections with commentaries; and c) systematic collections.

I. In the eleventh century Michael Psellus[1] composed a short canonical synopsis for practical use, in which the canons of the first four ecumenical and the first six local councils[2] are set out in chronological order, then the canons of the Church Fathers, and finally the apostolic canons.[3] Fuller than this is the Nomocanon of Gregory Doxapatres[4] from the first half of the twelfth century, in which all the canons contained in the Nomocanon in Fourteen Titles are set out synoptically, with several further articles added that are found in the supplemented synopsis of Stephen of Ephesus.[5]

II. Commentaries are found either on the synopses, or on the full text of the canons, or on the nomocanons.

1. On the synopsis of the canons—namely on that synopsis first prepared by Stephen of Ephesus, and which was afterward supplemented with all the articles it contains today[6] — Alexius Aristenus, deacon and nomophylax of the cathedral church at Constantinople, wrote a commentary in the year 1130.[7] Aristenus’s commentary consists in this: that beneath the abridged text of the canon he set the full, periphrastic text; and where the abridged text of the given canon was itself correct and intelligible, he left that canon without any commentary, noting only that it was “clear.”[8]

2. On the full text of the canons, the best and most complete commentary was written at the beginning of the twelfth century by John Zonaras.[9] In his collection the canons are arranged by the importance of their sources: first the apostolic canons, then those of the ecumenical councils, then of the local councils, and finally of the holy fathers—all the canons contained in the collection accompanying the Nomocanon in Fourteen Titles. Zonaras’s commentaries aim to clarify the words of each canon and to penetrate its meaning. The soundness of these commentaries of Zonaras was acknowledged by the best canonists of the Eastern Church. Balsamon, in his own commentaries on the canons, repeats Zonaras almost word for word, and calls him “the most excellent”;[10] likewise Blastares too appeals to Zonaras’s commentaries.[11] The esteem of Zonaras’s work stood so high that good canonical collections were simply called “Zonaras.”[12] For the canon law of the Orthodox Church Zonaras’s commentaries constitute a source of law, and for scholarship they are of immeasurable importance.[13]

3. Commentaries on the Nomocanon in Fourteen Titles are found from several different jurists. The first would be some unknown author from the period immediately after the issuing of the Nomocanon, who wrote commentaries on individual passages, both of the canonical part and of the other part, where the civil laws are.[14] The second is Theodore Bestes, a jurist from the end of the eleventh century,[15] who did not so much write particular commentaries on the Nomocanon as insert into the civil part of the Nomocanon the text of those laws that had been indicated only by number, just as someone else had done with respect to the canonical part.[16] But the most important commentator on the Nomocanon is Theodore Balsamon, first chartophylax of the church of Constantinople, and then (from 1193) patriarch of Antioch, the most acknowledged of all the canonists of the Eastern Church of his time.[17] By order of the emperor Manuel Comnenus and the patriarch of Constantinople, Michael Anchialos, Balsamon undertook, between 1169 and 1177, to write his commentary on the Nomocanon. From his preface we learn that his chief aim was to write a commentary on each individual canon, to bring the prescriptions of the canons into harmony with the prescriptions of civil legislation, and to indicate the civil laws found in the Basilica which, in consequence, carried unconditionally binding force for everyone.[18] In his commentaries on the canons Balsamon follows Zonaras throughout, and only occasionally supplements him, adducing, for the clarification of one canon or another, the decrees of the patriarchal synod of Constantinople; in the other part of the Nomocanon he works independently, and this earned him the name of the renowned. The Nomocanon with the commentary on the civil part of the Nomocanon makes up the first volume of the Athenian Syntagma,[19] and his commentaries on the canons are found in the same Syntagma, after the text of each individual canon and after Zonaras’s commentary.[20]

III. As for the systematic collections of this period, three changes may be observed in their composition. Down to the middle of the fourteenth century several independent works of considerable importance for the law stand out; thereafter these works decline as a result of political misfortunes in the East, for several centuries, and only in the nineteenth century does new life awaken again. Let us turn to the principal ones this period offers us.

1. In the thirteenth century the Athonite monk Arsenius, afterward, according to some, patriarch of Constantinople,[21] wrote a canonical synopsis important for the church law of that time.[22] It has 141 chapters; an analysis of the individual canonical prescriptions is given, along with all the canons touching the matter in question. The civil laws are taken from Scholasticus’s collection in 87 chapters.

2. High renown in the history of canon law was earned by the hieromonk Matthew Blastares[23] through his alphabetical Syntagma, which he issued in 1335.[24] After an extensive preface and a survey of the sources, the Syntagma is divided into 24 parts by the number of letters of the Greek alphabet, and each part into as many chapters as there are nouns beginning with the letter in question. In all there are 303 chapters, and under each chapter heading are set out first all the canons, then the corresponding civil laws. This Syntagma of Blastares is a very sound and practical work.

3. We have said that Harmenopoulos issued, as a supplement to his Hexabiblos, a separate canonical collection.[25] Harmenopoulos prepared this collection around the middle of the fourteenth century, and after a preface it is divided into six sections, each of which is again divided into particular titles, and under each title all the canons that make up today’s Pedalion are set out synoptically.[26]

With the collection of Harmenopoulos the older history of the canonical collections of the Greek Church properly comes to an end. The collections issued afterward, down to the nineteenth century, are inferior compilations from earlier ones, and it is not necessary for us to dwell on them.[27]

Because of the connection which two of these compilations bear to today’s canonical collections, we shall mention them, namely:

1) The Nomocanon of Manuel Malaxos, from the year 1561.[28] Malaxos compiled this collection of his from the most varied sources, and in it he treats, in several hundred chapters (from 203 to 694 according to the various manuscripts), of matters as much canonical as altogether unrelated to law—for instance, meteorology, geography, philology, and so on. This collection forms one of the sources of the first part of the Romanian Indreptarea.[29]

2) The Nomocanon in 228 chapters, from the end of the fourteenth or the beginning of the fifteenth century.[30] This is a somewhat better compilation than that of Malaxos, since it concerns at least a single subject, namely it sets out the penances for various sins, and it served as a handbook for confessors. In the sixteenth century this collection was translated into Old Serbian, and was afterward printed in Russia, and is found today at the end of the Slavonic “Great Book of Needs.”[31]

3) Malaxos’s collection and the multitude of other similarly poor canonical collections, which threw the very administration of the Church in the East into confusion, and which caused it to be forgotten what constitutes a canonical prescription and what had been brought into the law, alongside it, from non-canonical sources,[32] moved two learned Greek monks, Nicodemus and Agapius, in the last years of the eighteenth century, to prepare a new canonical collection that would correspond to canonical truth.[33] This collection they composed in 1793 and called it the Pedalion,[34] which, after approval by the synod of Constantinople, was printed at Leipzig in 1800, and then, in a revised edition, in 1841, according to which it has been printed ever since.[35] It contains, after an extensive preface, first the apostolic canons, then those of the ecumenical councils, then of the local councils, and finally of the holy fathers—all the canons that are in the fundamental canonical collection—and further only: the canons of the council of Carthage under Cyprian, the canons of John the Faster, of Nicephorus the Confessor, and of Nicholas of Constantinople.[36] Alongside the text of each canon stand the parallel canons, and then a fairly extensive commentary on the canon in question. At the end there is an article on kinship and several forms of various official church documents. The Pedalion is today the official canonical collection of the Greek Church.[37]


[1] § 43 For a biography of Psellos, see Mortreuil. III, 470—474.

[2] Here we understand the order of the local councils according to our numbering. See p. 85. This is likewise to be understood every time we express ourselves in this way in the text, since otherwise we would have to repeat all the councils each time, and that would take up a great deal of space.

[3] The title Synopsis canonum was given to this compilation by modern writers (Donjat. Op. cit. p. 309), although in Greek it is called Σύνοψις τοῦ νομοκανόνου (Mortreuil. III, 447, Heimbach, Griech.-röm. Recht Ed. cit. 86, 459). See Biener, De collect. can. p. 29.

[4] On Doxapatres see Mortreuil. III, 483—485. The title of the compilation: Νομοκάνονον σὺν Θεῷ περιέχον συνοπτικῶς ὅλους τοὺς κανόνας τῶν ἁγίων καὶ οἰκουμενικῶν ἑπτὰ συνόδων καὶ τῶν ἁγίων ἀποστόλων καὶ τοῦ μεγάλου Βασιλείου καὶ ἑτέρων θεοφόρων πατέρων. (Mortreuil, III, 411 Heimbach ib. 460. my edition: On can. coll. p. 77).

[5] See p. 176.

[6] See n. 11. § 39

[7] On Aristenus see Mortreuil. III, 485. Donjat p. 310.

[8] The title of the collection containing Aristenus’ commentaries is this: Νομοκάνον σὺν Θεῷ ἑρμηνευθὲν παρὰ τοῦ θεοφιλεστάτου νομοφύλακος κυροῦ Ἀλεξίου τοῦ Ἀριστηνοῦ. Mortreuil. III, 413 Heimbach. l. c. p. 461. Biener, De collect. can. 32 sq. In Beveregii Synodicon, and likewise in the Athenian Syntagma, where these commentaries of Aristenus are found, they are not presented as an independent collection, but are placed with each canon after the commentaries of Zonaras and Balsamon, and that in an incorrect manner, for the name Aristenus stands beside the synoptic text of the canon, whereas it ought in fact to stand beside the commentary, for it was not Aristenus who compiled the synopsis, as was formerly erroneously held. This same irregularity passed over into the Moscow edition (1876 ff.) “The Rules, etc., with Commentaries”. Aristenus’ commentaries are found in the Kormchaia and in Indreptarea legii. See On can. coll., pp. 15—16.

[9] On Zonaras see Mortreuil. III, 480—481. The collection with Zonaras’ commentaries bears this title: Ἐξήγησις τῶν ἱερῶν καὶ θείων κανόνων τῶν τε ἁγίων καὶ σεπτῶν ἀποστόλων, καὶ τῶν ἱερῶν οἰκουμενικῶν συνόδων, ἀλλὰ μὲν καὶ τῶν τοπικῶν ἤτοι μερικῶν, καὶ τῶν λοιπῶν ἁγίων πατέρων, πονηθεῖσα Ἰωάννῃ μοναχῷ τῷ Ζωναρᾷ, τῷ γεγονότι μεγάλῳ δρουγγαρίῳ τῆς Βίγλης καὶ πρωτοασηκρῆτις. Ath. Synt. II, 1

[10] Ὁ ὑπερφυέστατος ἐκεῖνος Ζωναρᾶς Ath. Synt. IV, 70. Cf. II, 49 IV, 204

[11] For instance, Ath. Synt. VI, 256.

[12] See Collection. Introduction, p. LXXIX

[13] It is found, apart from other separate editions, in Beveregii Synodicon in the second place after each canon, and in the Ath. Syntagma and in the Moscow edition of “the Rules with Commentaries” in the first place. And in the Kormchaia, with particular canons, Zonaras’ commentary is present alongside, or in the place of that of Aristenus.

[14] Mortreuil. III, 422. Heimbach. l. c. p. 461.

[15] Concerning this jurist, see Mortreuil. III, 481—483

[16] See Biener, De collect. canon. p. 23. Idem, Geschichte der Nov. S 204 n. 115. Mortreuil III, 428—432. Pitra, Juris can. hist. et mon. II, 440. Heimbach. l. c. p. 462. Krüger, Ueber eine neue Bearbeitung des Nomocanonin 14 Titeln (Zeitschrift für Rechtsg. IX, 188 fg.) Zachariae von L., Die griech. Nomokanones. S. 15 fg

[17] Mortreuil. III, 488—491. Cf. Donjat, Praenot. can. p. 307.—On Balsamon’s canonical activity, see: Biener, De collect. can. p. 30 sq. Idem, Geschichte der novel. S 210—218 Idem, Zur Revis. des justin Codex. (Zeitschr. für Rechtsw. VII, 157—159). Mortreuil. II, 143—164. III, 432—446. 451—453. Heimbach. l. c. p. 463—467. Beveregii Synodicon. Proleg. p. IX—XV. Zachariae von Ling., Die griech. Nomokan. S. 16—17.

[18] Ath. Synt. I, 31—33.

[19] Ἐξήγησις τῶν ἱερῶν καὶ θείων κανόνων τῶν τε ἁγίων καὶ πανευφήμων ἀποστόλων, καὶ τῶν ἱερῶν οἰκουμενικῶν συνόδων, ἀλλὰ μὴν καὶ τῶν τοπικῶν ἤτοι μερικῶν, καὶ τῶν λοιπῶν ἁγίων πατέρων· πρὸς δὲ καὶ δήλωσις τῶν ἐνεργούντων νόμων καὶ μὴ ἐνεργούντων, τῶν ἀναταττομένων ἐν τοῖς δέκα πρὸς τοῖς τέσσαρσι τίτλοις τοῖς κατ᾿ ἀρχὴν τῶν κανόνων κειμένοις, πονηθεῖσα κατὰ πρόσταξιν βασιλικὴν καὶ πατριαρχικὴν Θεοδώρῳ τῷ εὐτελεῖ διακόνῳ τῆς ἁγιωτάτης τοῦ Θεοῦ μεγάλης ἐκκλησίας, Νομοφύλακι, Χαρτοφύλακι, καὶ πρώτῳ τῶν Βλαχερνῶν τῷ Βαλσαμῶνι, τῷ μετὰ χρόνους τινὰς γεγονότι Πατριάρχῃ Θεουπόλεως μεγάλης Ἀντιοχείας, καὶ πάσης ἀνατολῆς. The Athenian Syntagma. I, 31.

[20] Ἑρμηνεία εἰς τοὺς κανόνας τῶν ἁγίων καὶ σεπτῶν ἀποστόλων, καὶ εἰς τὰς μετέπειτα οἰκουμενικὰς συνόδους τῶν ἁγίων πατέρων, πονηθεῖσα παρὰ Θεοδώρου διακόνου τῆς τοῦ Θεοῦ Μεγάλης Ἐκκλησίας, νομοφύλακος, χαρτοφύλακος, καὶ πρώτου τῶν Βλαχερνῶν, τοῦ Βαλσαμῶνος. Ath. Synt. II, 3. Balsamon’s commentaries on the nomocanon and on the canonical collection were published for the first time in a Latin translation (Gentiano Herveto interprete) in 1561 in Paris, then in the same year the commentary on the nomocanon itself in a Latin translation (Henr Agylae) in Basel. The Greek text was published first in 1615 in Paris, and again, more completely, in Paris in 1620; and together with both prefaces to the nomocanon Balsamon’s commentaries were published in 1661 in the Voelli et Justelli Bibliotheca jur. can. II, 785—1138. The commentaries on the canons are given critically in the Bevereg. Synodicon immediately after the text of the canons themselves; and in the Russian translation, in the Moscow edition of “The Rules with Commentaries,” after Zonaras’s commentary and after the synoptic text of the canons with Aristenus’s commentary, Balsamon’s commentary is placed under each canon.

[21] Donjat, Praenot can. p. 310—311. Mortreuil III, 492—494. Heimbach. l. c p. 467. Cf. Γεδεὼν Πίνακες. Σελ. 389.

[22] It is printed in Voelli et Just. (II, 749—784) under the title: Ἀρσενίου μοναχοῦ τῆς ἐν τῷ ἁγίῳ ὄρει μονῆς τοῦ φιλοθέου Σύνοψις τῶν θείων κανόνων. See on this: Biener, De collect. can. p. 37. Id., Geschichte der Nov S. 218. Mortreuil. III, 456—457 Heimbach. l. c. On can. coll., p. 78.

[23] Beveregii Synodicon Proleg. p. XXI—XXII. Mortreuil III. 494

[24] In the Athenian Syntagma (in which it occupies the whole of volume VI) it bears this title: Σύνταγμα κατὰ στοιχεῖον τῶν ἐμπεριειλημμένων ἁπασῶν ὑποθέσεων τοῖς ἱεροῖς καὶ θείοις κανόσι, πονηθέν τε ἅμα καὶ συντεθὲν τῷ ἐν ἱερομονάχοις ἐλαχίστῳ Ματθαίῳ (τῷ Βλάσταρῃ). The same in the Beveregii Synodicon, where it is printed in volume II with a separate pagination (I—XXVI, 1—272). Two excerpts from Blastares’s syntagma, which concern marriage law, are also printed in the Leunclav. Jus gr. rom. I, 478—518. See on this syntagma: Biener, De coll. can. p. 37—38. Id., Gesch der Nov. S. 218—222. Mortreuil, III, 457—464 Zachariae von Ling., Die griech. Nomokanones. S. 17—18. Heimbach. l. c. S. 467—470. On can. coll., pp. 78—80. This syntagma was also translated into Slavonic and was used in the old Serbian church (P. J. Safarik, Geschichte der serb. Literatur. II. Abtheil S. 216. fg. I. Florinsky, Monuments of the Legislative Activity of Dušan p. 307—321), and in it an abridged edition of this syntagma was prepared as well (I. Florinsky. Ib. 321—439). The Russian translation was prepared by N. Ilyinsky, who published it in 1892 in Simferopol. This edition is scholarly and at the same time very practical. On the various translations of this syntagma from ancient Greek into modern Greek see Zachariae, Delin. p. 88. sq.

[25] p. 138.—It is printed in Leunclav. Jus. gr.-rom. (I, 1—71) under the title Ἐπιτομὴ τῶν θείων καὶ ἱερῶν κανόνων γενομένη παρὰ τοῦ πανσεβάστου σεβαστοῦ καὶ νομοφύλακος καὶ κριτοῦ Θεσσαλονίκης κυρίου Κωνσταντίνου τοῦ Ἁρμενοπούλου.

[26] On this collection see: Donjat p. 310. Biener, De coll. can. p. 38. Mortreuil. III, 464—466. cf 495—499. Heimbach. l. c. S. 470. On Canonical Collections 78.

[27] On this question see Zachariae von Ling., Die Handbücher des geistl. Rechts aus den Zeiten des untergehenden byzantinischen Reiches und der türkischen Herrschaft. S 1—2. Cf. C. Popovicii Fôntânele. p. 64—68.

[28] Zachariae Hist. jur. rom Delineatio pag. 89—92. The same, Die griech. Nomokanones S. 18. The same, Die Handbücher. S. 2—23. Heimbach, Gr.-röm. Recht. Ed. cit Bd 87 S. 52. 53. Collection. pp. CXVII—CXVIII. C. Popovicii, Fôntânele p. 65.

[29] See further § 45

[30] In detail on this collection see A. Pavlov, The Nomocanon Attached to the Larger Trebnik,—where the Greek text of the collection is printed from a manuscript of the 18th century and the Slavonic text in parallel. Cf. Zachariae von L., Die Handbücher. S. 24.

[31] On Canonical Collections pp. 84—88

[32] See Zachariae von L., ib. S. 13.; and cf. the foreword in the Pedalion. Ed. 1864. p. 10

[33] On Nicodemus and Agapius see Bp. Porfirii Athonite Scholars (Readings in the Society of Lovers of Spiritual Enlightenment, 1883, I, 269—291). Collection. Introduction, pp. CVI—CVIII. For their motive for compiling that collection of theirs see their foreword to the Pedalion. p. 9 ff., and cf. Collection. p. CVIII.

[34] Πηδάλιον τῆς νοητῆς νηὸς τῆς μίας ἁγίας καθολικῆς καὶ ἀποστολικῆς τῶν ὀρθοδόξων ἐκκλησίας. The word Πηδάλιον (rudder, gubernaculum, Steuerruder) is used so as to designate the Church of Christ, which is likened to a ship, and that ship this book, in which the church laws are gathered, steers as with a rudder (see, before the title page of the Pedalion, the picture in the 1864 edition and the explanation of the picture). This is similar to the reason why the Kormchaia (the steersman’s book), too, bears that name.

[35] On the Pedalion see Wiener Jahrbücher der Literatur. XXV, 152—157. Biener, De collect can. p. 39—43. Pitra, Des canons p. 21—22. Zachariae von L, Geschichte des gr.-röm. Rechts. S. 32. Zhishman, Eherecht. S. 78. Walter, Kirchenrecht (XIV Ausg) S 173—174. Nikolsky, The Greek Kormchaia (Readings in the Society of Lovers of Spiritual Enlightenment, 1883 II, 47—77 324—360). Collection, Introduction, pp. CV—CXI. Heimbach, Griech. röm. Recht Ed. cit Bd 87. S. 51.

[36] That it is fully justified that the canons of these three latter men are included here—see what we said above (pp. 84—85). And why the ordinance of the Council of Cyprian is also adduced depends on the view which the Greek Church of the more recent period took of that ordinance (cf. what was said on this at pp. 96—97).

[37] It was translated into Romanian in 1844, and then in 1871 the late Metropolitan Šaguna compiled from the Pedalion a canonical manual. See C. Popovicii, Fôntânele p 116. 117.—On the various Greek canon collections published in the last two centuries before the edition of the Pedalion, see Zachariae Historiae jur. delineatio. §. 55. 56., Heimbach, Gr.-röm. Recht Ed cit 87. 49—53., and on some of them On the canon collections pp. 80—81

§ 44. The Slavonic Canonical Collections

The Orthodox Slavs, enlightened in Christianity by preachers of the Greek Church, received from that same Church, just as they received the liturgical books necessary for divine service and translated them into their own Slavonic language for use in worship, so likewise they received from her, and translated into their own language, the corresponding canonical collections, for use in church administration.

1) The first Greek canonical collection translated into the Slavonic language is the Nomocanon in 50 Titles, also called the Nomocanon of Scholasticus.[1] It is held to have been translated, by Methodius the Slav—hence in the ninth century—and it was in use in all the Slavonic lands down to the thirteenth century.[2] At the same time the Nomocanon in 14 Titles, in its first redaction, was in use in the Russian Church, and was translated, in the opinion of Russian canonists, in Russia in the time of Yaroslav, son of Prince Vladimir—hence in the eleventh century.[3] Both these canonical collections later fell out of use among the Orthodox Slavs and were replaced by the Krmčija.

2) By the name “Krmčija” (Kormčaja Kniga) is meant the Slavonic canonical collection, so called when its first printed edition appeared, in the same sense in which today’s Greek canonical collection is called the “Pedalion.” Perhaps the editors of the Pedalion followed the example of the editors of the Krmčija in this. For a long time the question of the origin of our Krmčija remained unclarified, and only in more recent times has it been sufficiently elucidated.[4] The Krmčija, in the form in which it is found in the Old Serbian manuscripts from which today’s printed edition was prepared, owes its origin to the labors of St Sava of Serbia, most likely in the monastery of Hilandar at the beginning of the thirteenth century. From Serbian lands this Krmčija was carried to Bulgaria, and the Bulgarian despot Jacob Svetislav, at the corresponding request, sent it in 1262 to Russia to Metropolitan Cyril II. This metropolitan, at a council at Vladimir in 1274, proclaimed this collection generally binding for the Russian Church. When the printing of church books began in Russia, it was decided to print the Krmčija as well, and this from a single manuscript of that same Krmčija which Cyril had received from Svetislav.[5] It was in 1650 that it was first printed. This first edition proved faulty, so that in 1653 a new edition was prepared, and from this edition the Krmčija was reprinted down to our own century. This printed Krmčija is divided into four parts. In the first, introductory part there is: 1) an article on the division of the churches, Eastern and Western; 2) on the baptism of the Rus; 3) on the establishment of the Moscow patriarchate; 4) from Blastares’s Syntagma, on the significance of the canons; 5) and 6) accounts of all the ecumenical and local councils that the Orthodox Church receives; 7) both prefaces of the Nomocanon in Fourteen Titles; 8) this Nomocanon itself, but only its canonical part;[6] 9) a survey of the contents of what will follow in the next part; and 10) a note on this printed edition. The second part has forty-one chapters, which (except chapters 25 and 41) are a word-for-word translation of that canonical synopsis on which Aristenus wrote his commentaries.[7] The third part has twenty-nine chapters, composed from various sources, the most important of which are these: chapter 42 (by the continuous numbering of the second part, or chapter 1 of this third part) contains the collection of John Scholasticus in eighty-seven chapters;[8] chapter 43 contains three novels of the emperor Alexius Comnenus;[9] chapter 44 contains the church-civil part of the Nomocanon in Fourteen Titles;[10] chapter 46, excerpts from the Ecloga of the emperor Leo the Isaurian;[11] chapter 48, the Procheiron of the emperor Basil the Macedonian;[12] chapter 49, the Ecloga of Leo the Isaurian;[13] chapter 50 contains: a) an article on the sacrament of marriage, b) on the degrees of kinship, and c) on betrothal;[14] chapter 51, Sisinnius’s synodal decree on unlawful marriages;[15] chapter 52, the tomus of union;[16] chapter 53, the canonical answers of Patriarch Nicholas;[17] chapter 54, the canonical answers of Nicetas;[18] chapter 57, the canons of Nicephorus the Confessor;[19] and chapter 58, the canonical answers of John of Kitros.[20] The concluding part has: 1) a note on the name of the Krmčija; 2) the donation charter of the emperor Constantine to Pope Sylvester;[21] and 3) an article on the separation of the Western Church.[22]

In the course of time the printed Krmčija came into use among all the Orthodox Slavs, who began obtaining it from Russia, and it is regarded as the official canonical collection.

3) In the period after the fall of the Serbian state, and while printed church books, including the printed Krmčija, were not yet being obtained from Russia, there was in use in the Serbian church, alongside the Krmčija of St Sava, another canonical collection, namely Matthew Blastares’s alphabetical Syntagma, in an Old Serbian translation. The Greek original of this Syntagma dates, as we know, from 1335, and from that same century an Old Serbian translation of the Syntagma survives in several manuscript copies,[23] from which it must be concluded that this collection was used in the church practice of the Serbs. Many further manuscript copies of the same collection from later centuries show that it continued to be used afterward as well,[24] which is also confirmed by the fact that an abridged collection was made from this same collection in the Serbian church, and that several manuscript copies of that abridged collection have likewise survived.[25] Just as in the Serbian church, this Syntagma of Blastares in Slavonic translation was used, alongside other canonical collections, in the Bulgarian and the Russian church as well.[26]

4) In the Krmčija the canons are set out, as we have said, synoptically, and the translation, too, is not everywhere exact, so that it was often necessary to turn to the Greek text of the synopsis, and likewise to the full text of the canons, to clarify some basic canonical idea. To ease this labor, in the first half of the nineteenth century, alongside the Krmčija,[27] a new canonical collection was issued in Russia with the blessing of the Holy Synod, under the title: Kniga Pravil Sviatykh Apostol, Sviatykh Soborov Vselenskikh i Pomestnykh, i Sviatykh Otets (Book of the Canons of the Holy Apostles, the Holy Ecumenical and Local Councils, and the Holy Fathers).[28] In this book the canons are set out in their full text in Church-Russian translation, and alongside them the Greek original from which they were translated is given as well.[29] There are no commentaries; rather, at individual canons there are, here and there, brief notes intended to clarify some obscure passages in the canons. The Kniga Pravil contains first the doctrinal definitions of the five ecumenical councils, then in order the canons: of the Apostles, of the ecumenical councils, of the ten local councils, and of the thirteen Fathers—that is, exactly as much as is contained in the fundamental canonical collection of 883. An alphabetical index, which comes after the canons of the Fathers, concludes the whole content of this book.

5) Among the Orthodox Serbs the printed Krmčija is regarded as the official canonical collection.[30] As a private edition there exists my own “Zbornik pravila svetih apostola, vasionskih i pomjesnih sabora i svetih otaca, koja su primljena pravoslavnom crkvom” (Collection of the canons of the holy Apostles, of the ecumenical and local councils, and of the holy Fathers, as received by the Orthodox Church), which was translated from the Greek according to the Athenian Syntagma.[31] In the second edition of this collection there is, after the introduction, the Nomocanon in Fourteen Titles (its canonical part), then in order the canons: of the Apostles, of the ecumenical councils, of the ten local councils, and of the thirteen Fathers, and at the end an alphabetical and analytical survey of everything the collection contains.


[1] § 44 See §. 41 no. 1.

[2] See notes 9 and 10 to § 41

[3] Pavlov, The Original Slavonic-Russian Nomocanon. p. 25 ff.

[4] For a detailed account of the origin of the Kormchaia, see in the Collection, introduction, pp. LXXIV—C (or On the canon collections pp. 31—57), and cf.: Rosenkampf, Review of the Kormchaia Book—Wiener Jahrbücher der Literatur 1823. XXIII, 220—274. 1826. XXXIII, 288—290. — Pavlov, The Original Slavonic-Russian Nomocanon — Kalachev, On the Significance of the Kormchaia — Lashkarev, Church Law, pp. 215—217. — Suvorov, A Course of Church Law pp. 306—308. — Nevolin, Complete Collection of Works Vol. VI, pp. 419—426 — Metropolitan Macarius, History of the Russian Church. Vol. I (2nd ed.) 151 ff. V, 1 ff. — Metropolitan Eugene, A Description of the Kiev Sophia Cathedral. Kiev, 1825, Appendix N. 42 pp. 235 ff — Biener, De collect. can. p. 58—72. — Heimbach, Gr.-röm. Recht. Ed cit 87, 59—60. — Popovicii Fôntânele. p. 76. sq. — Tsch. Mitrovits, Kormtschaja kniga Wien, 1898.

[5] To this day six such manuscripts are known, namely: the Ilovica of 1262, the Ryazan of 1284, the Raška of 1305, the Sarajevo of 1368, the Savina of 1603, and the Morača of 1615. On these manuscripts see my treatise: The Savina Kormchaia, pp. 5–10.

[6] This manuscript is called Ryazan, “rjazanskaja kormchaya”, or “Iosifovskaya kormchaya”, because it was prepared for Joseph, bishop of Ryazan, and placed in the Ryazan cathedral church “на увѣдѣніе разуму и на послушаніе вѣрнымъ и послушающимъ”. In Russia there existed also another kormchaia—the so-called “Sofia Kormchaia”—in which the text and translation of the canons was the one used in the Russian Church before Metropolitan Kirill received the Serbian Kormchaia from Despot Svetislav, and in which there were several articles of local Russian significance. See Pavlov, The Original Nomocanon, p. 76.

[7] See n. 13 § 39 and n. 8 § 43.—The two chapters, 25 and 41, of this part of the Kormchaia are composed as follows: the first is a treatise of Basil the Great on monasticism, and the second a treatise of Nilus to Heraclius on repentance.

[8] See § 40 no. 1. In the original of the Kormchaia, that is, in the Serbian Kormchaia, this makes up chapter 45.

[9] The original in Zachariae a Ling., Jus gr.-rom. III, 359. 376. 401. See the Nomocanon, XIII, 2 (Ath. Synt. I, 284); Ath. Synt. V, 284–286; Balsamon in the commentary on canon 85 of the Council in Trullo (Ath. Synt. II, 500). In the Serbian Kormchaia—chapter 46.

[10] These are the so-called κείμενα in the Ath. Syntagma and in other editions of the Nomocanon. See § 41 no. 2. In the Serbian Kormchaia—chapter 47.

[11] This is held to be a South Slavic compilation. Compare, on this article: Biener, De collect can p. 68. Bogišić, Pisani zakoni na slov. jugu, Zagreb, 1872, I, 14–17. Pavlov, The Original Nomocanon, App. V, pp. 94–99. Gorchakov, On the Mystery of Marriage, pp. 152–153. Nevolin, Op. cit. VI, 423 n. 61. See § 25 above, p. 135.

[12] See § 25 above, p. 136. In the Serbian Kormchaia—chapter 55.

[13] See § 25 above, p. 135. The Ecloga is not in the Serbian Kormchaia.

[14] In recent times much has been written in Russia on this important chapter of the Kormchaia (a chapter absent from the Serbian Kormchaia), and every possible hypothesis has been put forward concerning its origin. The most recent work on the subject is Prof. Pavlov’s, entitled “The 50th Chapter of the Kormchaia”, a work unquestionably the best of all that we have read on the marriage law of the Eastern Church. The results of Prof. Pavlov’s work are these: the source of the first part of this chapter is the Rituale romanum issued by Pope Paul V; the metropolitan of Kiev, Peter Mogila, translated this part from that Rituale, adapting it to the teaching of the Orthodox Church, and entered it in his “Trebnik”, and from that trebnik it was reprinted in the Kormchaia. The source of the second, or rather of the second and third, part of this same chapter is formed by the article on kinship of the chartophylax of the patriarchate of Constantinople Manuel Xanthinus; this article, too, Mogila translated and entered in his trebnik, and from the trebnik it passed into the Kormchaia. And since there is nothing in this chapter of the Kormchaia itself that, in the matter of marriage, would be contrary to the teaching of the Orthodox Church, and since this chapter of the Kormchaia, together with the rest, was received and approved by the highest authority of the Russian Church in the 17th century, the prescriptions of this chapter of the Kormchaia are binding, without regard to the source from which the first part of the same chapter derives (the aforementioned book, p. 219 ff.). Cf. the work on this same chapter of the Kormchaia by Prof. Gorchakov, On the Mystery of Marriage, St. Petersburg 1880.—This chapter of the printed Kormchaia is not, as we have said, in the Serbian Kormchaia; the source of the second part of this chapter, however, is present in a Serbian translation of the 17th century. Cf. Zhishman, Eherecht. S. 50 75—76; Šafarik, Geschichte der serb Literatur. II Abtheil. S. 220 n. 160

[15] Ath. Synt. V, 11—19. Leunclav. Jus graeco-rom. I, 197—203. In the Serbian Kormchaia—chapter 56.

[16] See above § 23, no. 1. Serbian Korm., ch. 59.

[17] See § 22, p. 118. Serbian Korm., ch. 57.

[18] Ath. Synt. V, 441—442. Serbian Korm., ch. 58.

[19] See § 22, p. 117.

[20] See § 24, no. 9.

[21] This is the famous Donatio Constantini, by which Emperor Constantine supposedly granted all of Italy to Pope Sylvester. This document is found in the Pseudo-Isidorian decretals. (Ed. Hinschius, 249—254). See on the same Döllinger, Die Papst-Fabeln. München, 1863, S. 61—186.

[22] This article, whoever may have written it, displays a gross ignorance of history, and for that reason the remarks on it in the Wiener Jahrbücher der Literatur (XXIII, 266—273) must be acknowledged as fully justified.

[23] See Šafarik, Geschichte der serb. Literatur. II Abtheil. S. 216. N. 150. T. Florinsky, Monuments, p. 308.

[24] Šafarik, l. c., S. 217 ff.

[25] T. Florinsky, the aforementioned work, p. 322 ff. On the relation between this abridged syntagma of Blastares and the Code of Emperor Dušan, see the same book, p. 440 ff.

[26] Cf. T. Florinsky, the aforementioned work, p. 308, where the manuscripts of this syntagma in the Bulgarian and Russian recensions are mentioned.

[27] On the significance of the Kormchaia in the present-day practice of the Russian Church, see the two articles by Archim. Ioann, printed after his death from his unfinished “Course of Church Law” in the “Orthodox Review” (1875, II, 40 ff., 198 ff.), under the titles: “The Foundations of the Decisions of the Holy Synod in Ecclesiastical-Judicial Matters”,—and “The General Principles by Which the Holy Synod Is Guided in the Application of the Canons of the Ancient Church”.

[28] In the introduction to the Collection (pp. C—CV, and cf.: On the Canonical Collections, pp. 57—62) I have described this collection more or less completely.

[29] The first edition appeared in the year 1839, and four years later, that is in 1843, the second edition appeared, but only in Church Russian, without the Greek text. The edition of 1862 is identical with the first.

[30] In the consistorial system of 1782 (see above, p. 150), and in § 10 of Section II, it is stated: “In applicatione factorum ad leges… in futurum quoque pro norma deservient:… ipsum quoque Directorium communiter Kormcsia nominatum.”

[31] The first edition appeared at Zadar in 1884, and the second at Novi Sad in 1886.

§ 45. The Romanian Canonical Collections

Through the contact of the Romanians with the Greeks and the Slavs, necessitated by their geographical position, both the Greek and the Slavonic language were known among them. The first law-books, both of civil and of church law, were the very same as those in use among the Greeks and the Slavs. At first the Greek canonical collections held sway among them, and by these collections church life was governed both in Moldavia and in Wallachia. In the fifteenth century Blastares’s Syntagma was introduced as the official canonical collection, which we find in use in Moldavia in the time of Stephen the Great (1456-1504), in a Slavonic translation. This Syntagma, now in an abridged, now in a fuller form, remained in use among the Romanians, alongside other Greek collections, down to the first half of the seventeenth century, when the cycle of canonical collections in the Romanian language begins.[1]

1) The first canonical collection in the Romanian language was prepared in 1632 by a certain Eustratius of Moldavia, and is a translation of one of the many redactions of the Nomocanon of Manuel Malaxos.[2]

2) A few years later (1640) a new collection was printed at the monastery of Govora under the title Pravila mică (Little Rule).[3] It was so named to distinguish it from another collection (the Indreptarea), which is called “Pravila cea mare” (Great Rule). This collection is intended for confessors. It contains 159 chapters, and its basis is the so-called Nomocanon of Cotelerius,[4] which must have been reworked and translated by someone into Slavonic, and from that language translated into Wallachia into Romanian by the hegumen Michael Moxalie, and printed in 1640 at Govora.[5]

3) A few years later, in 1652, at Târgovişte, with the blessing of the then metropolitan of Ungro-Wallachia, Stephen, a second Romanian canonical collection was issued, which was translated from the Greek by a Pannonian monk, Daniel, with the help of two daskaloi from Chios, Ignatius Petritzi and Panteleimon Ligaridis, from a copy kept by a certain Georgius Caridi. This collection is called “Pravila cea mare,” to distinguish it from “Pravila mică”; otherwise the collection is called “Indreptarea legii.”[6] After its preface, the collection is divided into two main parts. The first part has 417 chapters and is composed of two mutually distinct collections, namely the Nomocanon of Manuel Malaxos and the collection of Basil Lupu entitled “Pravilele împărăteşti.” Of Malaxos’s Nomocanon we have already spoken.[7] This second collection was issued in 1646 in Moldavia, and contains the laws of the Graeco-Roman emperors touching agriculture, criminal law, and the like.[8] From the first of these collections 314 chapters were taken into the Indreptarea, and from the second all of its chapters, numbering 303, so that together they make up the (417) chapters of the first part of the Indreptarea. Various subjects are treated here, canonical as much as religious, liturgical, social, and other. The second part, under its own particular title, contains, in an abridged redaction, the canonical synopsis with Aristenus’s commentaries.[9] After this synopsis follows an article entitled “Theologia,” in fifty-four questions and answers, by Anastasius Sinaita, of the seventh century.[10] Since this collection (the Indreptarea) was issued with the approval of the competent church authority, it is the official canonical collection for the Orthodox Romanian church. The Indreptarea was translated into Latin in 1722 by Peter Dobra; and a few years ago the first part of it was printed at Bucharest in Latin letters.[11]

4) From the Indreptarea and from the general fundamental canonical collection there was compiled, in 1853, by the Wallachian metropolitan Niphon, a separate canonical collection, which is today in general use there.[12]

5) Besides the Indreptarea, the Greek Pedalion is also used in the church practice of the Romanian church, whether in the translation prepared in 1844,[13] or in the edition prepared in 1871 by Metropolitan Şaguna.[14]


[1] § 45. On the legal collections among the Romanians, see: C. Popovici jun., Fôntânele si Codicii dreptului bisericescu ortodoxu, p. 91—117.—Wiener Jahrbücher der Literatur, Bd XXV, S 158—167. — Biener, De collect. can., p. 43—46. — The same, Das kanon. Recht der griech. Kirche (Kritische Zeitschrift für Rechtswissensch. und Gesetzgeb. des Auslandes XXVIII, 165). — Dr. Neigebaur, Die Rechtsverwaltung in der Moldau und Wallachei (Ibid., Bd XX, Heft II, S. 39—52; Heft III, S. 71—78). — I. Papp-Szilágyi, Enchiridion juris ecclesiae orientalis catholicae. Ed. II, Magno-Varadini, 1880, p. 33—63. — Zachariae, Historiae jur. gr.-rom. delineatio, p. 98—99. — E. Golubinsky, A Brief Sketch of the History of the Orthodox Bulgarian, Serbian, and Romanian Churches. Moscow, 1871, pp. 359—360. My Collection, introduction, pp. CXI—CXIX (On the Canonical Collections, pp. 68—76). — Heimbach, Griech.-röm. Recht (Ed. cit., 87, 53—57).

[2] The title of this collection is: “Pravila alcasa, scoasa si tocmita, si dintru multe sfinte scripture cercata si gasita….” Cf Popovicii O c. p. 94—95.

[3] Popovicii. O. c. p 95.

[4] On Cotelerius’s nomocanon, see Zachariae von Ling., Die Handbücher des geistlich. Rechts S. 23—24.

[5] Popovicii O. c. p. 104

[6] See my Collection, p. CXIII

[7] See p. 200

[8] This collection is called Lupu’s, because it was issued during the reign of that prince in Moldavia; and according to a note at the end of the collection, it was translated by that very same Eustratius who prepared the first canonical collection in the Romanian language. This collection of Lupu’s is one of those compilations, such as “The Law Books”, about which Prof. A. Pavlov (St. Petersburg 1885) wrote a scholarly treatise, because among other things we find in this collection also the Νόμος γεωργικός and Περὶ ποινῶν, which are also found in “The Law Books”.

[9] Which canons from the synopsis are found in the Indreptarea, and which are absent, we have noted in §. 22. of this book (p. 88 ff.)

[10] See “Anastasiana” in Pitra, Jur. eccl. historia et monum II, 238 ff., and especially 243 no. 2.

[11] The translation of Dobre has the following title: “Regula legis divinae voluntati accomodata, continens jam canonica et imperatoria pro causis status tam ecclesiastici quam secularis” Popovicii. Op cit. p. 115 On the Bucharest edition, ibid

[12] “Manualu de pravila bisericeasca” This is a systematic collection in 6 chapters, of which the last four deal with marriage.

[13] This translation was prepared from the first edition (1800) of the Pedalion by the metropolitan of Moldavia Veniamin Costache with corrections by the learned protosyncellus Neofit Scriban, and it was printed at the monastery of Neamț Popovicii Op. cit p. 116

[14] This edition is a short adaptation of the Pedalion in the Romanian language with the title: “Enchiridionu adeca carte manuala de canoane…. cu comentarie”, and it contains first the text of the canons and under each canon a fuller or shorter commentary, for the most part “subjective, and at times quite arbitrary in character”. Popovicii. Op. cit. p. 117. The same remark on this work of Šaguna we read also in Vering, Kirchenrecht II Aufl. S. 54. See § 43 n. 37

§ 46. Editions of the Sources and Collections of Church Law

At the head of all the editions of the sources and collections of the canon law of the Orthodox Church must be named that which was approved by the patriarchal synod of Constantinople, and likewise by the highest authorities of the other principal autocephalous churches, and which, as such, carries unconditional authority for all. That is the edition:

Σύνταγμα τῶν θείων καὶ ἱερῶν κανόνων τῶν τε ἁγίων καὶ πανευφήμων ἀποστόλων καὶ τῶν ἱερῶν οἰκουμενικῶν καὶ τοπικῶν συνόδων καὶ τῶν κατὰ μέρος ἁγίων πατέρων, ἐκδοθὲν, σὺν πλείσταις ἄλλαις τὴν ἐκκλησιαστικὴν κατάστασιν διεπούσαις διατάξεσι, μετὰ τῶν ἀρχαίων ἐξηγητῶν καὶ διαφόρων ἀναγνωσμάτων ὑπὸ Γ. Α. Ῥάλλη καὶ Μ. Πότλη, ἐγκρίσει τῆς ἁγίας καὶ μεγάλης τοῦ Χριστοῦ ἐκκλησίας.

This Syntagma was issued at Athens in 1852-1859, in six volumes, by its editors—the first, Rhallis, was president of the Athenian court of cassation (the supreme court), and the second, Potlis, professor at the university of Athens. It contains: in volume I, the Nomocanon in Fourteen Titles with Balsamon’s scholia; in volume II, the canons of the Apostles, of the ecumenical councils, and of the last two local councils, in full text, with the commentaries of Zonaras and Balsamon, along with the synoptic text of the canons with Aristenus’s commentaries; in volume III, the canons of the remaining local councils in the same manner as in the second volume; in volume IV, the canons of the holy Fathers with text and commentaries as in the second and third volumes, then those canons which were not formally confirmed at the ecumenical councils but which the Church nonetheless receives as generally binding, then Balsamon’s canonical answers, eight canonical articles of the same Balsamon, four articles on the fasts, and finally two canonical articles of Zonaras; in volume V, canonical decrees of the patriarchal synods from the year 911 to 1835, then the laws of the Byzantine emperors from Justinian to Andronicus (1226), several canonical articles on various questions, a list of the episcopal sees of the Orthodox Church, an article on church dignities, formularies of charters for appointment to church offices, two laws on the Church in the kingdom of Greece, and two canonical decrees of the patriarchal synod of Constantinople of the years 1757 and 1850; volume VI contains Blastares’s Syntagma.

This Athenian Syntagma constitutes the best and most critical work that has to this day been published on the sources of the law of the Orthodox Church.[1] It has a scientific character and displays, in strictly critical form, everything by which one can form an exact conception of the origin and development of the canon law of the Orthodox Church. Its significance is not confined to a single local church, but, by Biener’s exact remark, with respect to its content it has significance for the whole Orthodox Church, and, by reason of its completeness and critical character, it has significance for the whole Christian world.

After this principal edition, let us give, in chronological order, the other important editions of the sources and collections of church law:

1. SS. Apostolorum et SS. Conciliorum canones, an edition prepared by the bishop of St Brieuc, Johannes de Tillet.[2]

2. Τοῦ ἀνατολικοῦ νομίμου βιβλία Γ΄. Juris orientalis libri III ab Enimundo Bonefidio J. C. digesti ac notis illustrati et nunc primum in lucem editi cum latina interpretatione anno 1573, Paris.[3]

3. Juris graeco-romani tam canonici quam civilis tomi duo, Johannis Leunclavii Amelburni v. cl. studio ex variis Europae Asiaeque bibliothecis eruti, latineque redditi. Francofurti 1596.[4]

4. Canones SS. Apostolorum et SS. Conciliorum cum commentariis Johannis Zonarae nunc primum graece et latine conjunctim editi…. Studio et labore Johannis Quintini Hedui. Lutet. Parisiorum, 1618.[5]

5. Bibliotheca juris canonici veteris in duos tomos distributa, quorum unus canonum ecclesiasticorum codices antiquos, tum graecos, tum latinos complectitur, subjunctis vetustissimis eorumdem canonum collectoribus latinis: alter vero insigniores juris canonici veteris collectores graecos exibet…. Opera et studio Guilielmi Voelli et Henrici Justelli. Lutet. Paris. 1661.[6]

6. Ecclesiae graecae monumenta edidit Johannes Baptista Cotelerius. Lutet. Paris. 1677-1686, in three volumes, to which the Maurists added, in 1692, a fourth volume entitled Analecta graeca.[7]

7. Synodikon sive Pandectae canonum SS. Apostolorum et Conciliorum ab ecclesia graeca receptorum, nec non canonicarum SS. Patrum epistolarum: una cum scholiis antiquorum singulis eorum annexis et scriptis aliis huc spectantibus…. Totum opus in duos tomos divisum Guilielmus Beveregius, ecclesiae anglicanae presbyter, recensuit, prolegomenis munivit et annotationibus auxit. Oxonii, 1672.[8]

8. C. E. Zachariae a Lingenthal, Jus graeco-romanum: Pars I. Practica ex actis Eusthathii romani; P. II. Synopsis minor, et Ecloga legum in epitome expositarum; P. III. Novellae constitutiones imperatorum post Justinianum quae supersunt collatae et ordine chronologico digestae; P. IV. Ecloga privata aucta, Ecloga ad Prochiron mutata et Epanagoge aucta; P. V. Synopsis Basilicorum; P. VI. Prochiron auctum. Lipsiae, 1856–1877.[9]

9. Patrologiae cursus completus… Accurante P. J. Migne. Series graeca. Tom. CIV et CXXXVII. (Patrologiae graecae, latine tantum editae. Tom. LIV et LXVIII).[10]

10. Juris ecclesiastici graecorum historia et monumenta jussu Pii IX Pont. Max., curante I. B. Pitra S. R. E. Card. Romae, Tom. I, 1864. Tom. II, 1868.[11]

11. Rules of the Holy Apostles, of the Holy Ecumenical and Local Councils, and of the Holy Fathers, with Commentaries. Moscow, 1876 and following.[12]

12. The Canons of the Orthodox Church with Commentaries. My own work. 2 volumes. Novi Sad, 1895, 1896.

Besides the editions mentioned, two further, more recent, editions are important, in which especially the decrees of the patriarchal synod of Constantinople are contained, namely:

1. Acta et diplomata graeca medii aevi sacra et profana, collecta ediderunt Franc. Miklosich et Jos. Müller. Vol. I. et II. (Vindobonae, 1860. 1862.): Acta patriarcatus constantinopolitani. Vol. IV. et V. (Vindobonae, 1871. 1887.): Acta et diplomata monasteriorum et ecclesiarum Orientis.

2. Κανονικαὶ διατάξεις, ἐπιστολαί, λύσεις, θεσπίσματα τῶν ἁγιωτάτων πατριαρχῶν Κωνσταντινουπόλεως ἀπὸ Γρηγορίου τοῦ Θεολόγου μέχρι Διονυσίου τοῦ ἀπὸ Ἀδριανουπόλεως ἐπιστασίᾳ Μανουὴλ Ἰω. Γεδεών. Constantinople, 1888-1890.

PART TWO. The Constitution of the Church.


[1] § 46 See the appraisals of this work by the best experts in our law in the West: Biener (Kritische Zeitschrift für Rechtswiss und Gesetzgeb. des Auslandes. XXVIII, 163—206) and Card. Pitra, who on the occasion of the same work printed a special booklet with the title “Des canons et de collections canoniques de l’église grecque, d’après l’édition de M. G. A. Rhalli. (Paris, 1858)”. Cf. Zhishman, Eherecht. S. 31—32., and also my Collection, introduction, pp. CXX—CXXIII.

[2] On this edition and on Bishop De Tillet see Pitra, De canons. p 5—7. It contains the apostolic canons and the canons of thirteen councils in the Greek original. This edition was afterwards translated into Latin by Gentianus Hervet (Paris 1561), who added a translation of the nomocanon in fourteen titles and a translation of Balsamon’s commentaries and of the canonical epistles of the holy fathers. Several years later a new edition of this same work was prepared, supplemented with the commentaries of Zonaras. It was printed Mediolani, 1613.

[3] In the first book are the laws of the Greco-Roman emperors, in the second the decrees of the Constantinopolitan patriarchal synod, and in the third the letters of the Constantinopolitan patriarchs. On the weak significance of this edition, cf. Zhishman, Eherecht. S 29—30.

[4] It contains in the first book the canonical collection of Harmenopoulos, the laws of the Greco-Roman emperors on ecclesiastical matters, the decrees of the Constantinopolitan patriarchal synod, the canonical articles of the recognized canonists of the Eastern church, two chapters on marriage from Blastares’ syntagma, Justinian’s law on the Orthodox faith, and one article of religious content by Harmenopoulos; in the second book are the articles according to the jus civile Graecorum.

[5] On this Quintin, see Donjat, Praenot. canonic. lib V. cap 8. Ed. cit. p 454.

[6] It contains in volume I: 1. Codex canonum ecclesiae universae; 2. Codex canonum eccles. Dionysii Exigui; 3. Collectio decretorum pontificum rom. Dionysi Exigui; 4. Altera collectio decretorum; 5 Prisca canonum editio latina; 6 Codex canonum ecclesiae africanae; 7 Breviatio canonum Fulgentii Ferrandi; 8 Breviarium canonicum Crisconii; 9 Collectio can. Martini Bracarensis. In volume II: 1. Collectio can. Joannis Scolastici; 2. Nomocanon Joannis Scolastici; 3 Synopsis can Alexii Aristini; 4. Epitome can Simeonis Magistri; 5 Synopsis can. Arsenii monachi; 6. Nomocanon Photii; 7. Collectio tripartita Theodori Balsamonis. This is the main thing found in this Bibliotheca; and just as this edition is rich in canonical material, so it suffers in critical quality, so that in scholarship one must use it very cautiously. See, for example, what Spittler, Geschichte des kanonischen Rechts. S. 95 fg, and Zhishman, Eherecht S. 30, say about this edition.

[7] This edition contains some of the canonical monuments, which for the rest are found much more completely and accurately in other editions.

[8] When Pitra (De canons. p 15) called this edition a “splendide ouvrage”, he spoke entirely correctly. This is the best, most complete, and most critical edition that had appeared prior to the Athenian Syntagma. After the same model there were prepared, on the whole, all later editions, not excluding the Athenian Syntagma itself, which for every word it prints collates it against the text of the synodicon. This synodicon contains the Apostolic canons, the canons of the ecumenical and local councils, and those of the thirteen fathers: first the complete text of the canons in Greek with the Latin set out in parallel, together with the commentaries of Balsamon and Zonaras, and then the abbreviated text with the commentaries of Aristenus. This makes up the first volume and, of the second volume, its first 188 pages. Then follows a synopsis of the canonical epistles with a separate pagination, then the synodal answers of Nicholas, patriarch of Constantinople (see above §. 22 p. 118), with the commentaries of Balsamon, and then again with a separate pagination the complete Syntagma of Blastares in the Greek original and in a Latin translation, and finally the acts of the council held on the occasion of the peace established between the Eastern and the Western Church under Patriarch Photius and Pope John. At the end there stands an alphabetical index of everything contained in the two volumes, and after it follow the learned notes of Beveregius himself, both upon the canons and likewise upon the commentaries of the canons. These notes are of immense benefit for understanding not only the meaning but also the very spirit of the canon law of the Orthodox Church.

[9] In this edition the legal provisions of Greco-Roman law on ecclesiastical matters are contained most completely. For, however, a fundamental understanding of that law, and equally of the significance it has for Orthodox church law, one further edition is also important, namely: Basilicorum libri LX. Post Annibalis Fabroti curas ope codd. mss a Gustavo Ern Heimbachio aliisque collatorum integriores cum scholiis edidit, editos denuo recensuit, deperditos restituit, translationem latinam et adnotationem criticam adjecit D. Carolus Guilielmus Ernestus Heimbach, antecessor Jenensis Tom I—V (Lipisae, 1833—1856), Tom. VI (Lips. 1870): Prolegomena et Manuale Basilicorum continens.

[10] This is a poor edition. See, among others, what J. Hergenröther says about this edition in the periodical Bonner Theolog. Lit.-Bl 1867. N. 10 und 13., and in particular concerning the nomocanon in 14 titles and the related collection of canons in his Photius. III, 109.

[11] The first volume contains the history of church law and the monuments of law up to the 6th century, while the second volume contains first the canonical ordinances, and then the collections from the 6th to the 9th century. On this edition see J. Hergenröther’s report, Archiv für kath. Kirchenrecht. Bd. XXIII. S. 185—227.

[12] It contains, in three volumes, all the canons that are in the “Book of Rules”, namely, first of all the text of the canons in the Greek original, with the Slavono-Russian translation given in parallel; then the commentaries, first of all those of Zonaras, then those of Aristenus (that is, the synoptic text of the canons and the commentary of Aristenus), then those of Balsamon; then the text of the canons according to the printed Kormchaia and the commentary on the canons according to the text of the Kormchaia; and (where it is present) the commentary of the “Book of Rules”. See on this edition the assessment of A. Pavlov in the “Orthodox Review”, under the title: “On the New Translation of the Commentaries on the Church Canons.”

§ 47. General Survey

The foundation of the constitution of the Church was laid by its own Founder. On this foundation the apostles first organized the Christian community at Jerusalem, and then in other regions, wherever they went to preach Christianity. But the outward condition of the Church in the first three centuries did not permit it to be ordered in every respect as its position and calling required. Only when the Church obtained outward freedom, and came under the protection of the Graeco-Roman state authority, could it fully devote itself to its own internal ordering, and then its constitution was permanently established. According to this constitution, the organism of the Church is composed of various members, standing in a fixed relation to one another, all of whom must act together to attain the end for which the Church was founded. To preserve this constitution in accordance with the plan of the Church’s Founder, there exists a particular church authority, which the hierarchy, with the mediate or immediate participation of the faithful people, exercises according to precisely fixed prescriptions. To give a complete survey of this church constitution is the task of the second part of this book, and to that end it will set forth: 1) what the general foundations of that constitution are, what the composition of the church organism is, and what church authority is; 2) what the teaching on the hierarchy is, how one enters it, and how it is constituted; and finally 3) what the organs of church authority are, in their several ranks.

SECTION ONE. The general foundations of the church constitution.

CHAPTER ONE. On the Church in general.
§ 48. The Concept and Foundation of the Church

The Church is, by the definition of the Great Catechism, “a community of people, founded by God, who are united among themselves by faith, by God’s law, by the hierarchy, and by the mysteries.”[1] This Church was founded by Christ Himself, when He came down to earth to redeem mankind. He set forth the teaching that everyone who wishes to be a member of the Church must accept and confess; He instituted the mysteries, as visible signs through which the faithful are to receive the heavenly gifts, that they may be steadfast in good; He prescribed the laws that all the members of the Church must keep and to which they must submit, so that the order established in the Church may be preserved and the Church’s purpose attained; and finally He appointed the hierarchy, which, with the participation of the faithful, is to govern the Church itself. The solemn founding of the Church Christ accomplished on the cross, for it was on the cross that He redeemed mankind and united it with God, and on the cross, by His own blood, He acquired His Church.[2] After His resurrection, while He still remained on earth for forty days, He declared to His faithful apostles their exalted calling, and, having given them power to forgive and to retain sins,[3] He sent them to all nations, to preach His teaching, to bring them through baptism into His kingdom, and to teach them to keep all that He had commanded them, adding that He would be with them always, to the end of the age.[4] By this the Church was founded, and became a visible organism, which is to endure to the end of the ages.[5]


[1] The Longer Christian Catechism. 60th ed. On Article 9, p. 46. Our Slavic name “church” (Russian церковь, and likewise among the Germanic peoples) derives from τὸ Κυριακόν—the house of the Lord—and from that narrower meaning it passed to the general one. In Holy Scripture it is called Ἐκκλησία (Matt. 16:18. 18:17. Acts of the Apostles 9:31. 13:1. 20:28. I Cor. 10:32. 12:28. 14:23. Ephesians 1:22. 23. 3:10. 5:23. 25. 27. 29. 32. Colossians 1:18. Galatians 1:13. and elsewhere) and it corresponds more precisely to the essence of the church, which is the community called by God (from ἐκκαλέω). Πιστὸς ὁ Θεὸς, δι᾽ οὗ ἐκλήθητε εἰς κοινωνίαν τοῦ υἱοῦ αὐτοῦ Ἰησοῦ Χριστοῦ τοῦ Κυρίου ἡμῶν, writes the Apostle Paul to the Corinthians (I Cor. 1:9). Cyril of Jerusalem in the 18th catechetical homily writes: Ἐκκλησία καλεῖται φερωνύμως, διὰ τὸ πάντας ἐκκαλεῖσθαι καὶ ὁμοῦ συνάγειν. Cf. on the meaning of the church Zonaras, comm. on canon 6 of the Council of Gangra, in which he invokes Isidore of Pelusium; and the latter in his 246th letter defines the church thus: τὸ ἄθροισμα τῶν ἁγίων, τὸ ἐξ ὀρθῆς πίστεως καὶ πολιτείας ἀρίστης συγκεκροτημένον, ἐκκλησία ἐστί.

[2] Luke 24:46—48. Matt. 18:17. Acts of the Apostles 20:28.

[3] John 20:21—23.

[4] Matt. 28:16—20. Mark 16:14—18.

[5] The Orthodox Confession of Faith teaches the following concerning the founding of the Church: “There is no other foundation of the Church except Christ Himself, according to the apostle who says: основаніи бо иного никтоже можетъ положити паче лежащаго, еже есть Јисусъ Христосъ. And if the apostles and prophets are sometimes called the foundations of the faith and of the Church, as when John says that the great city of Jerusalem had a wall built upon the twelve apostles of the Lamb, and Paul says: на основаніи апостолъ и пророкъ; but this must be understood in such a way that the prophets and apostles are not immediately and originally the foundations of the faith, for such a foundation is Christ Himself, but only relatively and secondarily, since they were directly and most closely established in the saving teaching of our Lord Jesus Christ, and since they were the first to begin spreading the faith of Christ throughout all the ends of the world. For Christ founded His Church not upon men, but upon Himself and upon His divine teaching.” Part I, answer 85.

§ 49. The Head of the Church

Having founded His Church on earth, Christ gave all His apostles equal power in it,[1] reserving to Himself the headship of the Church and calling Himself the head shepherd and the sole supreme shepherd.[2] When it arose among His apostles as to which of them should be greater, He pronounced solemn condemnation on the very thought of it,[3] and told them that He alone is the head of His grace-bestowing kingdom, His Church,[4] and that He would be with them only when they were in communion, and, on terms of equal power among themselves, acted together in the Church.[5] Just as among the apostles there was, and could be, no primacy of power exercised by one over the others,[6] so too no such primacy exists, nor can it exist, among the apostles’ successors, the bishops—rather, all of them possess equal power and dignity, whatever see one or another of them may occupy.[7] The Church is a spiritual kingdom, and as such there can be in it no head but a spiritual one, to whom belongs the fullness of royal power, and consequently the visible governance must be divided among spiritual administrators in the various places of the Christian world.[8] “The husband is the head of the wife, as Christ is head of the Church,” we read in holy Scripture,[9] and further: “and hath put all things under his feet, and gave him to be the head over all things to the church, which is his body, the fulness of him that filleth all in all”;[10] “and he is the head of the body, the church: who is the beginning, the firstborn from the dead; that in all things he might have the preeminence.”[11] The Acts of the Apostles give us the clearest confirmation of this,[12] and the apostle Paul, on the occasion when a certain primacy was asserted in the Church by one or another, brands such aspirations with sharp words.[13] The Fathers of the Church of later centuries confirm the same.[14] Today the Orthodox Church confesses this teaching thus: “Christ Himself alone is the head of the Church, as the Apostle teaches (Eph. 5, 23; Col. 1, 18). If the hierarchs who govern the churches are also called heads of them, this is to be understood in this way: that they are, each in his own province, vicars and particular heads, according to holy Scripture (Acts 20, 28); but the head shepherd is Jesus Christ Himself alone, as Peter says of this (1 Pet. 5, 4).”[15] “Since man is subject to death and cannot be the perpetual head of the Church, our Lord Jesus Christ Himself, as head, holding the helm of the Church’s governance, governs it through the holy fathers. For this reason the Holy Spirit has, in the local churches that are lawfully founded and consist of lawful members, appointed bishops, presiding elders, shepherds, heads and leaders, who attained this not through abuse but lawfully, showing in these shepherds the image of Him who was the author and finisher of our salvation, so that all the faithful, under such governance, might become partakers in the work of salvation.”[16]


[1] Matt. 18:17—20. 28:19. 20. John 20:21. 22.

[2] John 10:14. 16.

[3] Matt. 20:22—27. 23:8—12. Mark 9:34. 35. 10:42—45. I Pet. 5:2—4.

[4] John 18, 36. I Pet. 5, 4. Heb. 13, 20.

[5] Matt. 18, 20. Cf. Acts 1, 21—26. 6, 2—6. 15, 1—29.

[6] “Hoc erant utique et caeteri apostoli quod fuit Petrus, pari consortio praediti et honoris et potestatis.” Cyprian. de unit. eccl. n. 4. Cf. Ep. Coelestini papae ad Conc. Ephesin (Harduini. I, 1671).

[7] “Ubicunque fuerit espiscopus, sive Romae, sive Eugubii, sive Constantinopoli, sive Rhegii, sive Alexandriae, sive Thanis ejusdem meriti ejusdem est sacerdotii. Omnes apostolorum sunt successores.” Hieron. Ep. 146. Cf. Clement. rom. Ep. I ad Corinth. c. 1. 5. 17. 44. 47. Ignatii ad Ephes. c. 4. 56, ad Magnes. c. 3. 4. 6, 7. ad Trall. c. 2. 3. 7, 12. 13.

[8] Cf. also notes 15 and 16 of this §

[9] Eph. 5, 23.

[10] Eph. 1, 22. 23.

[11] Col. 1, 18.

[12] See above, note 5 of this §

[13] Gal. 2, 6—14.

[14] Basil the Great (On the Judgment of God, no. 3): κρατούσης…. τῆς μιᾶς καὶ μόνης ἀληθῶς κεφαλῆς, ἥτις ἐστὶν ὁ Χριστός. Gregory the Theologian (31st Discourse): εἷς Χριστὸς μία κεφαλὴ τῆς ἐκκλησίας. See also Gregory of Nyssa (12th Discourse against Eunomius), Theodoret of Cyrus (Commentary on the Epistle to the Ephesians 1, 23), Theophylact (commentary on I Cor. 11, 3), and others.

[15] The Orthodox Confession of Faith. Part I, Q. 85, Answer.

[16] Ἥστινος καθολικῆς ἐκκλησίας ἐπειδὴ θνητὸς ἄνθρωπος καθόλου καὶ αἴδιος κεφαλὴ εἶναι οὐ δύναται, αὐτὸς ὁ κύριος ἡμῶν Ἰησοῦς Χριστός ἐστι κεφαλὴ καὶ αὐτὸς τοὺς οἴακας ἔχων ἐν τῇ τῆς ἐκκλησίας κυβερνήσει πηδαλιουχεῖ διὰ τῶν ἁγίων πατέρων. Καὶ διὰ τοῦτο ταῖς κατὰ μέρος ἐκκλησίαις, κυρίως οὔσαις ἐκκλησίας, καὶ ὑπὸ κυρίως μελῶν συνισταμέναις, ἡγουμένους καὶ ποιμένας καὶ ὅλως οὐκ ἐν καταχρήσει ἀλλὰ κυρίως ἀρχὰς καὶ κεφαλὰς τοὺς ἐπισκόπους ἔθηκε τὸ πνεῦμα ἅγιον, εἰς τὸν τῆς σωτηρίας ἡμῶν ἀρχηγὸν καὶ τελειωτὴν ἀφορώσας, καὶ εἰς αὐτὸν τὴν ἐνέργειαν τῆς κατὰ τὴν κεφαλὴν χορηγίας ἀναβιβάζουσας δηλονότι. Ὅρος ι᾽ of the Council of Jerusalem of 1672. Cf. the “Epistle of the Patriarchs concerning the Orthodox Faith”, Article 10.

§ 50. The Properties of the Church

The Orthodox Church confesses its faith “in one, holy, universal, and apostolic Church.”[1] By this its fundamental properties are indicated. It is called holy, and is holy, because its foundation, laid by the Son of God Himself, is holy; because He dwells in it without ceasing; because through the grace-bearing gifts of the Holy Spirit it sanctifies its members and unites them with God; and because, as such, it is infallible.[2] It is called universal, or catholic,[3] because it has the task of preaching the work of redemption to all peoples and of converting them all to Christ; because by its essence it cannot be bounded by any condition of time or place; and because, remaining ever one, it endures and will endure to the end of the ages.[4] It is apostolic, because Christ gave His authority in the Church to the apostles, because by that authority the apostles organized it, and because that apostolic authority passed to the bishops, who exercise it by uninterrupted succession and will exercise it to the end of the age, and by which succession the truth and lawfulness of every part of the Church is proved.[5] Above all these properties now mentioned stands the property of the unity of the Church, on which all the others depend; and since this property bears directly on law, it must be treated separately.


[1] Πιστεύομεν … εἰς μίαν ἁγίαν καθολικὴν καὶ ἀποστολικὴν ἐκκλησίαν. The Niceno-Constantinopolitan Creed. The above-mentioned ὅρος of the Jerusalem council repeats the same faith: Πιστεύομεν τὴν λεγομένην, μᾶλλον δὲ τὴν οὖσαν ἁγίαν καθολικὴν καὶ ἀποστολικὴν ἐκκλησίαν, εἰς ἣν καὶ πιστεύειν δεδιδάγμεθα, πάντας τοὺς ἐν Χριστῷ πιστοὺς καθόλου περιέχειν. (Harduini. XI, 240). Cf. Art. 10 of the “Epistle of the Patriarchs on the Orthodox Faith.”—The Orthodox Church confesses its faith “in” the Church, as a divine institution, and not simply in its existence, for, according to the fundamental observation of Archim. Ioann (A Course of Church Law. I, 2), only a divine institution can be the object of faith, and in no way some human institution, or some association of believers. Gregory the Theologian in his 31st Oration on the Holy Spirit says: “it is not the same thing to believe in something (εἰς τί) and to believe something (περὶ τινος); for we believe only in something divine, while one can believe in every work (even a human one) as well.” Augustine (tract. 29 in Joh.) says: “The Savior says: this is the work of God, that you believe in him whom he sent, that you believe in him, and not simply believe him; for it is one thing to believe someone, and another to believe in someone.” Cf. Archim. Ioann, cited page, note 3. In the Roman Catholic Church this article of faith reads: “Credo… et unam, sanctam, catholicam et apostolicam ecclesiam.” Decretum conc. Trident. de Symbolo fidei, hence quite differently than in the Orthodox Church.

[2] See on this Macarius, An Introduction to Orthodox Theology, § 136. 137.

[3] In the Slavonic translation of the Creed there stands “соборную”, and that word does not correspond exactly to the original, where the expression καθολικήν is used. On the ways in which this Greek expression was rendered in the various Slavonic redactions of the Creed, see A. Gezen, A History of the Slavonic Translation of the Creeds of the Faith. St. Petersburg 1884. Pp. 90—102. Metropolitan Philaret in his catechism used the word “повсемѣстную”.

[4] The expression καθολικὴ ἐκκλησία was already in use in the first years of the 2nd century, and indeed in Ignatius in his Epistle to the Smyrnaeans. Chrysostom (hom. 105) calls the Church οἰκουμενικὴ ἐκκλησία. Athanasius the Great (quaest. 37 de parabolis Scripturae): “Ecclesia vocatur catholica, quia per universum mundum est dispersa.” Theophylact (on I Cor.): “Catholica ecclesia, quae per totum terrarum orbem dispersa, cujus corpus ex omnibus passim ecclesiis constat, caput habens Christum.” Cf. Suicer. sub. v. ἐκκλησία.

[5] Tertullian (de praescr. haeretic. c. 32): “Edant ergo haeretici origines ecclesiarum suarum; evolvant ordinem episcoporum suorum, ita per successiones ab initio decurrentem, ut primus ille episcopus aliquem ex apostolis vel apostolicis viris, qui tamen cum apostolis perseveraverint, habuerit auctorem et antecessorem. Hoc enim modo ecclesiae apostolicae census suos deferunt, sicut Smyrnaeorum ecclesia Policarpum a Joanne conlocatum refert, sicut Romanorum Clementem a Petro ordinatum edit. Perinde utique et ceterae exhibent, quos ab apostolis in episcopatum constitutos apostolici seminis traduces habeant”; Irenaeus of Lyons: “Traditionem apostolorum in toto mundo manifestatam in omni ecclesia adest respicere omnibus, qui vera velint videre; et habemus annumerare eos qui ab apostolis instituti sunt episcopi et successores eorum usque ad nos, qui nihil tale docuerunt, neque cognoverunt, quale ab his deliratur.” (Contra haer. III, 3. n. 1. Cf. IV, 33. n. 8); Jerome (dialog. adv. Lucifer.), Augustine, (Contra adver. leg. et prophet. I, n. 39), Ambrose (de poenit. 7, n. 33.) and others.

§ 51. The Unity of the Church

As there is one head of the Church, Jesus Christ, so the Church, which is His body, must be one. Spread throughout the whole world, she presents to us today several regional churches, composed of different peoples with their own particular national characteristics and under different political arrangements, and consequently also many regional churches differing in the form of their local organization and having independent administration. This difference among the regional churches has existed since the first times of Christianity, and will always exist, because the Church, by her institution, is destined for all peoples of all times and places. But despite all this, she is nonetheless today just as one as she was in the apostolic age. That unity of the Church, by its very essence, can only be spiritual. If the Church, as indeed she is, is a spiritual kingdom, then her unity too can and must be only spiritual, and it will express itself visibly in the unity of the faith, which all who wish to be in the Church must unconditionally confess; it will express itself in the unity of the spirit, which must equally animate all; it will express itself further in the equality of authority, which the superiors of the regional churches will exercise, in one spirit and according to the common laws of the universal Church; and finally in this, that they must all act in concord and in one determined direction in their own churches. As a spiritual kingdom, the Church cannot have one earthly head, in whom all ecclesiastical authority would be concentrated, for the Founder of the Church gave to all His apostles equal rights of authority, and hence, of necessity, that authority must be divided among those who succeeded the apostles and who are the superiors of the various regional churches.[1] In the unity, then, of the faith among the regional churches, in the unity of spirit among them, in their mutual intercourse conducted according to laws and ecclesiastical practice, in their concordant action along a canonically prescribed course—in this consists the unity of the universal Church. The patristic teaching on this, and the practice of the Church of all ages, confirms this. The most authoritative teacher on the question of the unity of the Church is Cyprian of Carthage of the 3rd century. In his treatise “de unitate ecclesiae”, after setting forth the chief marks of the unity of the Church as the Apostle Paul teaches on this, we read: “This unity we must firmly hold and defend, especially we bishops, who preside in the Church, so as to show that the episcopate itself is one and undivided. Let no one deceive the brethren with a lie; let no one undermine the truth of the faith by a faithless betrayal of his duty. The episcopate is one, of which each and all together hold a full part; so too the Church is one, even though by the increase of her fruitfulness she spreads and divides into parts.”[2] “Christ founded one Church, though it is divided into many parts throughout the whole world; hence too comes the one episcopate, which is composed of many bishops who think alike.”[3] “The catholic Church is one, indivisible and undivided, and accordingly must be joined into one whole by the mutual bond of the hierarchs.”[4] Irenaeus of Lyons says: “The superiors of the Church, to whom the whole world is entrusted, firmly guard the apostolic tradition, and thereby show us that all hold one and the same faith, that all confess one and the same Father, that they acknowledge one and the same purpose of the Incarnation, one and the same spiritual gifts; they are guided by one and the same laws in ecclesiastical administration and in the performance of the respective ecclesiastical offices.”[5] Alexander of Alexandria, in his encyclical letter to all bishops, writes: “To all of us together, and to each of us separately, is entrusted one body of the universal Church, and it is commanded to us that we all be united among ourselves by the bond of peace and love.”[6]

In this sense, that is, acknowledging Christ as the head of the Church, and that the episcopate is one, in which each has an equal full share, the unity of the Church is preserved by the superiors of the regional churches through those means which the Church herself has established for this purpose. And in the first place this occurs through the intercourse among the regional churches—not so much that one informs another of local affairs, or for the sake of mutual respect, but chiefly so that, with a common and general voice, they may pronounce their judgment on more important matters that may concern all the churches. Already in the apostolic age such intercourse took place, although the apostles were the supreme and independent administrators of their respective churches, which they themselves, one or another, had founded. By means of such intercourse we know that the laws established at the councils of one or another regional church were spread throughout all the churches. Disagreements on questions of faith, canonical questions, matters that could concern the whole Church, and even the election and installation of church superiors—especially in more important places—all this was the occasion for the respective regional churches at once to enter into relations with one another. Newly installed senior bishops, after their ordination, sent encyclical letters to other bishops, so as to attest thereby their spiritual communion with them, confessing the same faith and preserving the fundamental laws of the Church. This was done in the first centuries of the Church, and it is done today as well. But when these relations among the regional churches become especially important, and where the unity of the Church is especially vividly shown, is in questions that arise in matters of faith, and when the voice of the universal Church needs to be heard. If a universal (ecumenical) council cannot be convened, then the respective regional church takes the first step in the question raised, and the other churches express their assent, and the respective answer, expressed in the name of the whole episcopate, appears as the common voice of the whole Church.[7] Besides this, the unity of the Church is also emphasized and preserved by the fact that the rights, institutions, and lawful acts of each individual regional church are recognized and honored by all the other churches. He who is baptized in one Orthodox regional church becomes a member of all the others, and thereby a member of the universal Church, for everywhere he is received into communion and everywhere he has the right to be made worthy of the holy mysteries. On the contrary, he who is excommunicated in one church cannot be received into another, and he who has fallen away from his own church is considered an apostate from the universal Church as well.[8] The precepts of the general ecclesiastical legislation, the customs and traditions preserved from apostolic times—all these all the regional churches are bound in common to preserve without distinction, and every departure from these general precepts on the part of one church is at once exposed, even should it touch only such questions as do not even concern faith and morals, but only disciplinary or ritual matters.[9] Only under the condition of this unity does the universal Church recognize self-government for the respective regional churches, which for their part, under oath, bind themselves to preserve it according to the canonical precepts.[10]

CHAPTER TWO. The Church Organism.


[1] See the first notes of § 49.

[2] “Hanc unitatem firmiter tenere et vindicare debemus, maxime episcopi, qui in ecclesia praesidemus, ut episcopatum quoque ipsum unum atque indivisum probemus. Nemo fraternitatem mendacio fallat, nemo fidei veritatem perfida praevaricatione corrumpat. Episcopatus unus est, cujus a singulis in solidum pars tenetur; ecclesia quoque una est, quae in multitudine latius incremento foecunditatis extenditur.” De unitate ecclesiae c. 5 (Ed. Migne).

[3] Ep. 52. ad Antonianum.

[4] Ep. 65. ad Rogatianum. Cf. Dr. Jos. H. Reinkens, Die Lehre des heil. Cyprian von der Einheit der Kirche. Würzburg, 1873.

[5] Contra haereses. Lib. V. c. 20. n. 1.

[6] It is found in the Church History of Socrates Scholasticus, vol. I, chap. 6.

[7] It was in this way that “the Orthodox Confession of Faith” came into being, which the Orthodox Church as a whole accepts and acknowledges unconditionally. In the same manner there was issued, on 6 May 1848, “the encyclical letter of the one holy, catholic, and apostolic church to all Orthodox Christians.”

[8] See, for example, Ap. can. 12, 13, 16, 32; I Ecum. can. 5, etc.

[9] For example, Ap. can. 64; I Ecum. 20; Trull. can. 12, 13, 56, etc.

[10] Κανονικὴ ἑνότης (canonical unity) is set forth in an almost stereotyped formula in all the charters issued upon the establishment of a self-governing church. See the charter of 29 June 1850 with regard to the church in the Kingdom of Greece, or that of October 1879 with regard to the church in the Kingdom of Serbia (Cf. notes 78 and 79, § 23).

§ 52. The General Composition of the Church

The Church, being a body of which Christ is the head, is composed of all those who have received baptism and who, in common fellowship, strive toward the attainment of the purpose for which the Church was founded.[1] As such, all members of the Church are called brothers, who hold equal honor in God’s justice,[2] all are alike holy,[3] and together they all compose a single priesthood.[4] But just as in every rightly ordered organism each member must know its place and know the duties it must fulfill, in order then to be able to make use of the corresponding rights, so too must this be the case in the ecclesiastical organism, and that, in view of the holiness of the Church herself, in an exemplary manner. Accordingly there must exist an established distinction among the members of the Church, which determines their particular activity, and the rights and duties which they have according to their position in the Church.[5]

According to the fundamental canonical teaching of the Orthodox Church, all members of the Church are divided into two main orders. One is composed of those who, through a special calling of the Holy Spirit upon them, are called to perform ecclesiastical service,[6] namely, to preach the true doctrine, to dispense the grace-bearing gifts, to care for the salvation of all and for the maintenance of the outward order of the Church. The other order is composed of all the rest, who, through this special calling, have not been called to the direct performance of ecclesiastical service, but who through baptism have become full members of the Church and, as such, have the right to participate in everything that concerns the life of the Church. The first are called by the common name clerics,[7] and the second, laity.[8]

The foundation for the distinction among the members of the Church was laid by the Founder of the Church Himself.[9] On the basis of His commandment, the Church then further determined that distinction, establishing the position in the Church of its various members, and the rights and duties belonging to them, as well as the conditions for the proper exercise of the established rights and the corresponding duties.

In the clergy, from the very founding of the Church, three main degrees have been distinguished: episcopal, presbyteral, and diaconal, with their precisely established rights and duties; and these three degrees form the basis of the sacred order, the hierarchy, so that those who have received one of these degrees are called sacred ministers.[10] Later, as the organism of the Church further developed, other, lower degrees were established in the ecclesiastical hierarchy; but those who held these degrees served only as assistants to those who held the higher degrees. These are called church-servers, or clerics in the wider sense.[11] The former receive their degree by ordination within the altar, the latter by cheirothesia outside the altar.[12]

To the laity the Church has granted the position which they held from the very beginning, recognizing them as full members of the Church and participants in ecclesiastical affairs within defined limits.[13]

Beside these full members there existed, in the early times of the Church, also such lay members who enjoyed only partial rights in the Church, namely the catechumens, who, having come over from some non-Christian religion, studied the foundations of Christian doctrine and prepared themselves to enter the Church.[14] In regard to these catechumens the Church prescribed corresponding laws, which today have force only in the missionary work of the Church among pagans or Jews.[15]

From the clergy in general, and likewise from the faithful laity, the monastics are distinguished in the Church.[16] Monasticism arose in relatively later times, and, according to their vows, the Church has regulated their position in the Church by particular laws.[17] Only when a monk has been advanced to some hierarchical degree does he become a member of the clergy, though even then he remains bound by his own particular regulations, which can touch the regular clergy only indirectly.[18]


[1] Col. 1, 18.

[2] Ἀδελφοὶ ἰσότιμοι. Cf. II Pet. 1, 1.

[3] Eph. 4, 12. Hence Ἐκκλησία τῶν ἁγίων, τῶν ὁσίων, Coetus vel congregatio sanctorum, and in the liturgy: “святая святымъ”.

[4] “You are a chosen race, a royal priesthood (βασίλειον ἱεράτευμα), a holy nation (ἔθνος ἅγιον), a people of possession, to proclaim the virtues of him who called you out of darkness into his marvelous light” (I Pet. 2, 9). “And made us kings and priests (ἱερεῖς) to God and his Father” (Apoc. 1, 6).

[5] Rom. 12, 4; I Cor. 12, 12; Eph. 4, 16.

[6] Ἔργον διακονίας. Cf. Eph. 4, 12; Acts 1, 17.

[7] The words clerics and clergy are derived from Κλῆρος. In Holy Scripture this word designates the calling that someone receives from God, either individually (Eph. 1, 11. 14. Col. 1, 12), or together with many (I Pet. 5, 3), or else the calling that is received in an extraordinary supernatural manner (Acts of the Apostles 1, 17. 25). The word itself means “a lot” (sors), and the application of this word in the church is clarified by Jerome in his epistle to Nepotian: “Ministri Dei propterea vocantur clerici, vel quia de sorte sunt Domini, vel quia ipse Dominus sors, id est, pars clericorum est;” and, considering the first explanation more exact, he again says: “Duo sunt genera christianorum: est autem unum genus, quod mancipatum divino officio et deditum contemplationi et orationi, ab omni strepitu temporalium cessare convenit, ut sunt clerici, et Deo devoti, videlicet conversi. Κλῆρος enim graece, latine sors; inde hujusmodi homines vocantur clerici, id est sorte electi.” Augustine (in Ps. 67) agrees with this and cites it: “quia Mathias sorte electus est, quem primum per Apostolos legimus ordinatum.” In the Theodosian Code (de episc. l. 2.) it is said: “Qui divino cultu ministeria religionis impendunt, clerici vocantur.” Cf. the Nomocanon, tit. I, ch. 31 (Ath. Synt. I, 70 ff. [When we mention “nomocanon”, we always mean “nomocanon in fourteen titles”, and when we intend to mention some other nomocanon, we shall add which one we mean])

[8] In Greek—λαικοί, in Latin—laici; it derives from λαός—people (populus); hence λαικὸς ἄνθρωπος, which is spoken of already in the first century of the Church. Clement of Rome (first Epistle to the Corinthians, ch. 40) writes: Τῷ ἀρχιερεῖ ἴδιαι λειτουργίαι διδόμεναι εἰσι· καὶ τοῖς ἱερεῦσιν ἴδιος ὁ τόπος προσέταχται, καὶ λευίταις ἴδιαι διακονίαι ἐπίκεινται· ὁ λαικὸς ἄνθρωπος τοῖς λαικοῖς προστάγμασιν δέδεται. In another way they are also called simply λαός, or ποιμνίον, or πλῆθος τῶν πιστῶν, and more commonly: ἰδιῶται (Chrysostom, hom. III on Lazarus, hom. 35 on chapter 14 of the First Epistle to the Corinthians) and βιωτικοί, which would most nearly correspond to the expression men of the world, as used among us. Cf. title 13 of the Nomocanon (Ath. Synt. I, 275 ff.).

[9] “And he (Christ) gave some apostles, and some prophets, and some evangelists, and some pastors and teachers, that the saints may be prepared for the work of the ministry, for the building up of the body of Christ” (Eph. 4, 11. 12. Cf. I Cor. 12, 4 ff. Rom. 12, 4 ff.).

[10] Ἱερωμένοι, ἱερατικοί. Trull. 11. 77. Laod. 24. 27. 42.

[11] In his commentary on the 77th canon of Trullo, Balsamon thus distinguishes the sacred ministers from the church ministers: Ἱερωμένοι γάρ εἰσιν οἱ τοῦ βήματος, οἱ καὶ χειροτονούμενοι ἐπίσκοποι δηλονότι, ἱερεῖς, διάκονοι καὶ ὑποδιάκονοι. κληρικοί, πάντες οἱ ἐκτὸς τοῦ βήματος ἐν ναοῖς ἐξυπηρετούμενοι, ἤγουν ἀναγνῶσται, θεωροί, καὶ ἕτεροι τοιοῦτοι (Ath. Synt. II, 485). Ἱερατικοὺς μέν, τοὺς περὶ τὸ βῆμά φησι, κληρικοὺς, δὲ τοὺς λοιπούς, says Zonaras in his commentary on the 42nd canon of Laodicea (Ath. Synt. III, 210).

[12] Ap. 1. 2. 35., I Ecum. 4., III Ecum. 8., Trull. 33. 37., VII Ecum. 2. 3., Antioch. 13. 19., Laod. 12., Sardic. 6., Carth. 13. 18. 49. 56., Basil the Great 89. These canons speak of cheirotonia; on cheirothesia: IV Ecum. 15., VII Ecum. 11. On the very meaning of these expressions and on their use in the canonical sources, see the commentary of Zonaras on Ap. 1 (Ath. Synt. II, 2) and the commentary of Balsamon on Carth. 13 (Ath. Synt. III, 326).

[13] See the following §.

[14] The expression κατηχούμενοι is met with also in Holy Scripture (Rom. 2, 18., Gal. 6, 6. Cf. Acts of the Apostles 18, 25., I Cor. 16, 9). On the catechumens, or the instructed, see Kraus, Real-Encyklopädie der christlichen Alterthümer. II, 147 fg

[15] On the basis of these laws, the existing instructions for the missionaries of the Eastern Church have, in the main, been drawn up.

[16] See the commentary of Balsamon on Trull. 77 (Ath. Synt. II, 485).

[17] See the whole of title 11 of the Nomocanon (Ath. Synt. I, 247—260).

[18] Οἱ γὰρ σφραγῖδα δεξάμενοι ἐπισκοπικὴν μοναχοί, κληρικοὶ λέγονται. Balsamon, comm. on Trull. 77 (l. c.) For the rest, cf. the aforementioned title of the Nomocanon.

§ 53. The Relation Between the Clergy and the Laity

According to the fundamental constitution of the Church, as we have seen, all her members are divided into two main orders: the clerical and the lay, or, the clergy and the laity. Both from a theoretical and from a practical point of view it is a very important question what the relation in the Church between the clergy and the faithful laity must be.[1]

In order to attain her purpose, the Church has received authority from the Founder of the Church Himself, to enlighten her members with Christian doctrine, to sanctify them with grace-bearing gifts, and to conduct spiritual governance over them. This authority she exercises through particular persons, who received it by way of the apostles from the Founder of the Church, and these same persons are the representatives of this authority, and in this sense are called shepherds of the Church and her ministers, as the apostles themselves were once called by this same name.[2] But the Church is, according to the teaching of Holy Scripture, one body, which has many members, and all her members, though many, together compose one body;[3] and just as it is with the human body, that it is healthy and thriving when all its members are healthy, when they are in a right mutual relation, and when each does that for which it is appointed, so too in the Church, which is the body of Christ and of which He is the head,[4] the whole body will be healthy and thriving only when all its members possess full vital strength and when there is a right common bond and unity among them. Without this unity among all the members of the Church, without their common action, according to their appointment, toward the common good, some one member will inevitably suffer, and finally the very purpose of the Church will be missed.[5] In view of this, the need is inescapably shown that every member of the Church, without distinction of his position in the Church, participate according to his powers and abilities in the common work for which the Church herself exists;[6] this participation, then, belongs to the duty of the hierarchy just as much as it belongs to the duty of the faithful laity.

The authority of the hierarchy in the Church rests on divine right, and to the apostles alone and to their successors belongs the right, first, to teach, to perform the sacred rites, and to conduct church governance. But divine means do not thereby exclude human means, and divine action in the Church not only is not averse to human participation, but indeed requires it, that God’s work on earth may succeed. Even though the faithful laity have no right to be organs of the divine action in the Church, yet as human beings and as Christians they dispose of those same means and powers for good which the shepherds of the Church also dispose of; and as such they may, and indeed are bound, to employ their powers in everything that touches the good of the Church. The exercise of the power of teaching in the Church belongs to the hierarchy, and a layman who, bypassing the hierarchy, arrogates that power to himself, falls under condemnation;[7] but under the same, and even a graver, condemnation falls also a member of the clergy who, independently of his own bishop, begins to teach in the Church.[8] Yet in connection with the general teaching, every layman may assist the hierarchy in this, namely by devoting himself to the elaboration of church learning in its various branches, if he, as a teacher in school, as a father in a family, as a manager or something else in some association, works so that those concerned adopt Christian teaching and conduct themselves according to that teaching; and the Church will always receive this with gratitude, nor will the hierarchy ever be entitled to see in this a violation of her rights.[9] The power of performing the sacred rites belongs solely and exclusively to the hierarchy. But in the Church all her faithful members are holy and living members of the body of Christ, and as such all the faithful laity, together with the hierarchy, compose one priesthood;[10] they, by their prayers at divine service, enter into the mysterious side of the priestly ministry, by their own exclamation, together with the priest, invoke at the liturgy that the Holy Spirit descend on the gifts offered, by their own exclamation, together with the bishop, pray that heavenly grace descend upon him who is being ordained—in a word, the faithful laity participate in every common sacred-ministerial act in the Church, and thereby actively take part also in this branch of ecclesiastical authority, to which the members of the hierarchy are specially called.[11] But the greatest participation of the faithful laity the Church has always acknowledged in matters touching the third branch of ecclesiastical authority entrusted to the hierarchy, namely the power of governing the outward life of the Church. This participation showed itself especially in the administration of church property.[12]

The position of the hierarchy and of the faithful laity in the Church is determined by the very foundation of the ecclesiastical constitution, and by this same foundation the relation between the one and the other is determined. The hierarchy, as such, received its authority in the Church by divine right, so that without that authority the Church herself could not exist;[13] but since that authority was not given to the hierarchy for the sake of the hierarchy itself, but for the sake of the Church, which the faithful laity compose together with the hierarchy, and since these faithful laity must be living and active members of the Church, contributing by their powers and abilities to the common good and progress of the Church, therefore their significance too must be acknowledged by the hierarchy in everything that concerns the Church. And in view of the character of necessity of hierarchical authority in the Church, the rights of the laity in the Church must be regulated according to the rights of the hierarchy, and the former is called to lead, and the latter are called to participate in everything that touches the good of the Church. Only the joint action—according to canonically established limits—of both the hierarchy and the faithful laity in the Church corresponds to the spirit of the Orthodox Church. When the Eastern Patriarchs, in their encyclical to all Orthodox Christians of the world of 6 May 1848, said that “the guardian of piety is the body of the Church itself, that is, the people themselves,” they thereby expressed a fundamental truth of the Orthodox Church and determined the whole significance of the people in the Church of Christ.

But by this acknowledgment of the significance of the people in the Church, the authority of the hierarchy is in no way whatsoever affected, nor may it be inferred from this that the exercise of that authority by the hierarchy is conditioned by the position which the faithful laity occupy in the Church. The subject of ecclesiastical authority is the council of bishops, the hierarchical synod, which exercises that authority—as a universal (ecumenical) council over the whole world, and as a regional council over the respective regional church, and which transmits that same authority to every bishop in his own diocese (§ 57). The bishops are therefore the sole bearers of ecclesiastical authority, and they alone have the right, as lawful successors of the apostles, and by divine commandment, to teach the people, to perform the holy mysteries for the people, and to govern the people spiritually; and by their authorization the presbyters do the same within determined limits. The people, in turn, by that same divine commandment, are to hear the teaching of their pastors, to make use of their priestly ministrations, and to submit to their spiritual governance. This is the dogmatic teaching of the Orthodox Church, which has found expression in all the canons which the Church has issued for her own constitution and governance. Accordingly the rights of the hierarchy in the Church have the character of necessity, and are in the strict sense rights; while the rights of the laity in the Church have a character conditioned by the general purpose of the Church, for which purpose they are called to labor with all their spiritual powers, and are thereby also empowered to make use of all those actions through which the grace of God is obtained. And since this grace can be obtained only and exclusively through the shepherds of the Church, that is, the bishops, therefore not only canon law but divine law itself enjoins upon the faithful laity that, for the preservation of their own rights in the Church, they are bound to obey their spiritual pastors and to submit, in spiritually pastoral matters, to all those ordinances of the hierarchy which it issues within the bounds set for it by the Founder of the Church. “He who will not hear the church, let him be unto thee as a heathen man and a publican,”[14] says Jesus Christ; and the Apostle Paul writes: “Obey them that have the rule over you, and submit yourselves: for they watch for your souls.”[15] The same is repeated by the fathers and teachers of the Church: Clement of Rome,[16] Irenaeus of Lyons,[17] Cyprian of Carthage,[18] and all the rest. And Ignatius the God-bearer writes to the faithful Trallians: “Be subject to the bishop as to Jesus Christ, and it is altogether necessary—as indeed you already do—that you begin and do nothing without the bishop.”[19] The same is written also in the symbolic books of the Orthodox Church.[20]

This teaching of Holy Scripture and of the fathers and teachers of the Church, the councils have formulated in full detail in their canons. And all these canons acknowledge to the bishop the supreme authority in everything and in all that concerns the Church and her life, so that without the bishop, in the absolute sense, nothing can be begun or done in any branch of church governance; and accordingly all the various rights that belong to the people in the Church are strictly conditioned on episcopal authority. And as much as the canons confirm this with regard to teaching and the performance of the sacred rites, which is spoken of in the corresponding rubrics of this book (§§ 132, 135), so much do they likewise confirm it with regard to the power of governance.

It was permitted to the people, already from apostolic times, to be present at church councils. At the First Ecumenical Council, according to the testimony of history, many laymen took part.[21] In the Western Church, especially, the participation of the people at the councils of the older period is mentioned.[22] But the deciding voice at all these councils belonged to the bishops alone. The canons mention only the bishops, whom they command to convene the councils and there to act and deliberate about the needs of the Church,[23] while of the laity it is said only that they were permitted to be present at those episcopal councils and to hear what was there spoken and done, and, upon the invitation of the council, that some individual learned and pious layman might offer some explanation of his own or express his own opinion. Accordingly the decisions of the councils were signed by the bishops themselves, or their proxies, the presbyters and deacons, and the councils themselves are mentioned in history exclusively as councils of bishops, and are cited by the number of bishops that took part in them.[24] And that at these episcopal councils all church questions were debated, whether of a religious or of an administrative character, is shown by the acts of all the councils, both the ecumenical and the regional alike. And what we say of the councils that hold force for the governance of the universal Church and of the regional church, the same holds also for the councils that exist for the church governance of a single diocese, that is, for the diocesan consistories. Just as at those councils, ecumenical and regional, only sacred persons could take part fully and decide, so too in the diocesan consistories only sacred persons can fully take part and decide; and, consequently, just as at those councils the laity had no lawful part, nor, by the fundamental constitution of the Orthodox Church, could they have had, so too the laity can have no part of that kind in the diocesan consistories either—not only in religious, but also in ecclesiastical-administrative matters. Just as at the ecumenical councils the bishops alone had the deciding voice (jus decisivum), and as such a voice they likewise have at the regional councils, so too, by the mandate of the hierarchical synod, every bishop has that same voice in all church matters of his own diocese, and in the first place in the diocesan consistories (§ 114).

It was permitted to the people to take part in the election of their spiritual pastors. What significance the voice of the people (suffragium populi) had in the election of a bishop we discuss in § 103. There it is shown how the last word in this belonged by right to the hierarchical synod, and that the people could only, by their voice, testify to the qualities of the candidate for the episcopate, and thus did not have the deciding voice in it. The people had the same kind of voice also in the appointment of the presbyter who was to perform pastoral service for them. Just as the hierarchical synod installed the bishop for the respective diocese, so, by the mandate of that synod, the bishop installed and appointed presbyters for the respective places in his diocese to perform pastoral service. The significance of the participation of the people in this matter is shown by the 7th canon of Theophilus of Alexandria. There it is stated that the whole clergy (πᾶν τὸ ἱερατεῖον), which composes the bishop’s council, must agree and choose (συμφωνεῖν καὶ αἱρεῖσθαι) the respective candidate for the pastoral office, and then the bishop himself will examine (δοκιμάζειν) whether the chosen candidate is worthy of that office; and when the bishop agrees with the opinion of his clergy in this, then he shall publicly ordain the candidate in church, in the presence of the people (παρόντος τοῦ λαοῦ), so that the people too may bear witness for him (καὶ ὁ λαὸς δύναται αὐτῷ μαρτυρεῖν).[25] The clergy, then, who stood beside the bishop, or the modern episcopal consistory, was to choose and propose to the bishop the respective candidate to be appointed to pastoral service in some place, and it was then for the bishop to decide whether he would adopt the proposal of his clergy; and having adopted that proposal, he then publicly ordained the candidate in the presence of the people, who were to testify by their voice that the one whom the bishop publicly declares worthy (ἄξιος, dostoinŭ) is indeed worthy of the office intended for him. This was so done, and must be so, according to the words of this same canon, lest there occur in the Church some irregularity (ἵνα μὴ περιδρομή τις γένηται). The right of the people to choose for themselves a priest and to propose him to the diocesan bishop exists, and can exist, only where a formally and lawfully confirmed founder’s right (κτητορικὸν δίκαιον) exists.[26]

The people are acknowledged to have the right of participation in matters that touch church property. This right must be well understood, so as not to fall into those extremes of which we speak in § 158 of this book, and must be strictly distinguished from the administration of church property from the mere handling of that property. According to the subject of church property, the administration of it is regulated in the canons; and as the subject of church property is the respective church, so too the administration of its property can and must belong only to church authority, that is, to the bishop, each in his own diocese. “Let the bishop have charge of and administer all church affairs (πάντων τῶν ἐκκλησιαστικῶν πραγμάτων ἐχέτω τὴν φροντίδα καὶ διοικείτω αὐτά),” commands the 38th apostolic canon; and the 41st apostolic canon still more clearly commands that “the bishop have authority (ἐξουσίαν ἔχειν) over church affairs, for if the precious souls of men are entrusted to him, how much more ought the care of money be entrusted to him (πολλῷ ἂν δέοι περὶ τῶν χρημάτων ἐντέλλεσθαι), so that he has authority, with the fear of God and all piety, to administer everything (κατὰ τὴν ἑαυτοῦ ἐξουσίαν πάντα διοικεῖσθαι).” The administration of church property, as is seen, the canons acknowledge to the bishop without any restriction. But since the bishop himself personally could not conduct that administration and apply the church revenues according to their purpose, the canons mention the presbyters and deacons, as assistants of the bishop, who were bound to carry out what the bishop directed them in this regard;[27] and later it was established that every bishop should have his own particular church steward (economos), whom he would choose from his own clergy (ἐκ τοῦ ἰδίου κλήρου), and who would administer the church property according to the instructions of his bishop (κατὰ γνώμην τοῦ οἰκείου ἐπισκόπου).[28] By the canons, then, the right to administer church property in the respective diocese belongs exclusively to the bishop, who exercises that administration through his clergy. This concerns the administration of the general church property of the whole diocese; while, regarding the administration of the church property of a single parish, the bishop authorizes for that the respective parish priest, who is answerable to the bishop for it. Of the participation of the people in that administration the canons say not a word, just as the canons likewise do not mention with a single word that the mere handling of that property belongs to the people either. But this latter did exist in church practice, and that practice was always acknowledged, when it was to the Church’s benefit. This began already in apostolic times, when individual Christian communities designated more esteemed and pious men from among themselves to assist the apostles in their labors. These men were called elders (γέροντες), and to them the apostles and presbyters entrusted the carrying out, toward the poorer members of the community, of what the administrators of the church and of church property had decided. These elders reported to the apostles and presbyters on the needs of their poorer brethren, on the needs at the liturgical gatherings and in the performance of the respective Christian rites in the communities, and afterward they themselves also carried out, in these matters, what the apostles and presbyters had determined. The activity of these lay elders in matters of church revenues and the application of those revenues to the needs of divine service and of the poor brethren developed especially during the time of persecution, and was fruitful. When the Church began to be free in the Greco-Roman state, she did not reject the help of pious laymen in matters of church property and the handling of that property, but approved the participation of laymen in these matters, and to them alone, in the respective church communities, she entrusted the carrying out of all that the bishops determined needed to be done—as much in matters concerning the building of churches, their adornment, and the material needs of divine service in general, as likewise in matters of Christian charity to the poor and popular education. These same elders did this wholeheartedly, and under the guidance of their spiritual pastors, and the Church was grateful to them for it. From these there later formed the parish committees [epitropije], or our present-day church wardenships. After the fall of the Byzantine empire, and when the hierarchy in the East remained without the protection of state power, these elders were called upon to assist the hierarchy in the handling of church property also in wider church districts.

We have paused especially at length on this question of the participation of the people in matters touching the hierarchical power of governance (ἐξουσία διοικητική), for the reason which we mentioned at the beginning of this section, and so that one might rightly judge the significance of the lay element in church governance.

CHAPTER THREE. Ecclesiastical Authority.


[1] Many have dealt with this question in recent times, and they deal with it still today, especially in those local churches where a greater sensitivity for its own rights is displayed on the part of the hierarchy, or where a striving for a closer active bond with the church is displayed on the part of the laity. Just as in every question, when established limits are overstepped, irritability ensues, so it has happened in this question of the relations between the clergy and the laity, and they cast at one another extremes that have never been justified. A stronger defense of its own rights on the part of the hierarchy is baptized by the opposing side with the name of ultramontanism, or, at its mildest, clericalism; the striving of the faithful laity to have a livelier participation in the affairs of the church is baptized by its opponents protestantism. As a result there is mutual wrangling in the church and the common good suffers. There is nothing whatever of ultramontanism or clericalism in that when the hierarchy protects those rights that are guaranteed to it by the canons, just as there is nothing Protestant in that when the faithful laity strive to contribute to the common good of the church, when they wish to be active members of the body of the church. That which does not contradict the spirit of the structure of the church, whose foundation was laid by the very Founder of the church, and which is justified by the practice of many centuries, beginning from the first, but which perhaps through abuse has today taken on a different form, should serve as a rule in resolving the question of the relations between the clergy and the laity. The better Roman Catholic canonists of recent times, whom we can in no way suspect of inclining toward Protestantism, but who nevertheless speak of the close mutuality between the hierarchy and the faithful people in everything that concerns the good and progress of the church, could here serve as an instruction. See F. Walter Kirchenrecht § 46—47. Walter’s judgment is shared by many others, even by such decided curialist writers as, for instance, G. Phillips (Du droit ecclesiastique dans ses principes generaux. Ed. cit. I, 189—195).

[2] Οὕτως ἡμᾶς λογιζέσθω ἄνθρωπος, ὡς ὑπηρέτας Χριστοῦ καὶ οἰκονόμους μυστηρίων Θεοῦ. I Cor. 4, 1. Cf. I Cor. 3, 5—6. II Cor. 3, 4—6.

[3] “Just as the body is one and has many members, and all the members of the one body, though they are many, are one body: so also Christ” (I Cor. 12, 12).

[4] “The body is not one member, but many. If the foot should say: I am not a hand, I am not of the body; is it therefore not of the body? And if the ear should say: I am not an eye, I am not of the body; is it therefore not of the body? If the whole body were an eye, where would the hearing be? And if all were hearing, where would the smell be? But God placed all the members in the body as he willed each one. And if all were one member, where would the body be. But now there are many members, yet one body. And the eye cannot say to the hand: I have no need of you; or again the head to the feet: I have no need of you. But rather those members that seem to be the weakest are the most necessary. And if one member suffers, all the members suffer with it; and if one member is glorified, all the members rejoice with it. And you are the body of Christ, and members one of another” (1 Cor. 12:14–27).

[5] Dealing with this, Clement of Rome of the 1st century of the church writes to the Corinthians (First Epistle, ch. 37): “Let us look only at those who are under military leaders (ἡγουμένοις), how properly, strictly and willingly they perform what is enjoined upon them. Not all are commanders, nor tribunes, nor centurions, nor captains of fifty, or the like; but each in his own place does what has been commanded to him by the emperor. The small cannot exist without the great, nor the great without the small, but in the common bond strength is shown. Let our own body serve us as an example: the head without the feet is nothing, just as the feet without the head; for even the smallest members of our body are necessary and useful to the whole body, and all together work toward one end, for the preservation of the whole body.”

[6] Paul exhorts the Ephesians (4, 14—16) not to go any further in human deceit, “but conducting yourselves according to the truth in love, to grow in all things into him who is the head, Christ. From whom the whole body is put together and joined by every joint, so that each member aids the other well according to the measure of each limb, and makes the body grow for the building up of itself in love.”

[7] Trullan canon 33. 64., Laodicean canon 15.

[8] See the first ch. of title I of the nomocanon

[9] See, for example, in the Trebnik the instruction that the church gives to the newly-weds, or to the godparents, after the baptism of a child

[10] 1 Pet. 2, 9

[11] P. de Marca diss. de discrim. cler. et laic. II, 8: “Non alienum erit his adjungere, ex sacerdotii istius mystici et spiritualis dignitate (sc. omnium fidelium) fieri, ut sacrificium incruentum mediatoris, quod a solis quidem sacerdotibus proprie sic dictis consecratur, ab ecclesia i.e. ab universo fidelium coetu et Christi Sponsa, quae non habet maculam neque rugam, Deo offeri dicatur: unde ex spiritus unitate mira fit rerum conexio, quam observavit Augustinus, ut tam ipse Christus per ipsam ecclesiam, quam ipsa per ipsum offeratur, quod singuli, qui mysteriis intersunt, pro modulo suo quotidie praestare possunt, ut docent, quae recitantur in missa.”

[12] We do not dwell here on the participation of believing laymen in this branch of church authority (the authority of governance), because it is mentioned in the corresponding sections of this book

[13] Ὅτι τὸ τοῦ ἐπισκόπου ἀξίωμα οὕτως ἐστὶν ἐν τῇ ἐκκλησίᾳ ἀναγκαῖον, ὥστε χωρὶς αὐτοῦ μὴ δύνασθαι μήτε ἐκκλησίαν μήτε χριστιανόν τινα ἢ εἶναι ὅλως λέγεσθαι. Ὅρος ι᾽ of the Jerusalem council, in the year 1672, Harduini XI, 241. Cf. the epistle of the Eastern patriarchs, art. 10. Χωρὶς τούτων (ἐπισκόπων καὶ πρεσβυτέρων) ἐκκλησία οὐ καλεῖται Ignat. ep. ad Trall. 2.

[14] Matt. 18, 17

[15] Heb. 13, 17

[16] Ep. ad Corint., c. 42. 44.

[17] Adv. haeres., 4, 26

[18] Epist. 25. 27.

[19] Ad Trallian., c. 2. 3.

[20] The Orthodox Confession I, 109; the epistle of the Eastern patriarchs, art. 10; the Longer Catechism, on the 9th article of the faith

[21] Euseb., Vita Constantini III, 8. Sozomen., hist. eccl. I, 17.

[22] On the Council of Carthage on the question of the reception of the apostates into church communion, Cyprian writes: “Collatione consiliorum cum episcopis, presbyteris, diaconis, confessoribus, pariter ac stantibus laicis facta, lapsorum tractare rationem.” Epist. 52. cf. ep. 14. For the western councils of the 6th and 7th centuries see Harduini. II, 1043, 1046, 1102; III, 580, 955.

[23] Ap. 37, I Ecum. 5, IV Ecum. 19, Trull. 8, etc.

[24] See n. 1 to § 81 of this book.

[25] See my commentary on this canon. The Rules, II, 473–474.

[26] See § 163 of this book.

[27] Ap. 41, Gangr. 6, 7, 8.

[28] IV Ecum. 26, Theoph. Alex. 10, and my commentaries on canon 26 of the Fourth Ecumenical Council and on canon 11 of the Seventh Ecumenical Council. The Rules, I, 385, 615.

§ 54. On Ecclesiastical Authority in General

The task of the Church consists in this, that man’s will be directed in accordance with the will of God, and that all be united with God.[1] For this task to be accomplished, there is established in the Church a special authority, in which are concentrated all those powers which Christ gave to the Church.[2] As the task of the Church is of a spiritual nature, and strives that the spirit of man be directed toward the good, and that man be prepared for the future eternal life, so too the authority of the Church can be nothing other than spiritual.[3] Likewise, the means at the disposal of ecclesiastical authority must be of the same nature as that authority itself, that is, of a purely spiritual nature; nor may the Church, in the exercise of her authority—whatever her outward circumstances may be—make use of earthly means for her purpose, nor employ material force to defend any of her rights which someone refuses to acknowledge to her.[4]

According to the character of the Church as a spiritual kingdom, the authority of the Church, in the first place, concerns the spiritual side of man, and is exercised upon matters that lie beyond the earthly sphere. But the Church exists in the world, and has her own determined constitution, which must be immutably preserved for the proper attainment of her task, and accordingly ecclesiastical authority, besides the spiritual side of man, must also extend its activity to his earthly relations, as a member of the visible and rightly ordered ecclesiastical organism.[5]


[1] See p. 2 of this book.

[2] Matt. 28, 18–19; John 20, 21–23; Chrysostom, hom. 86 on chap. 20 of John.

[3] John 18, 36.

[4] Matt. 10, 23; John 15, 20; 18, 36–37.

[5] See § 2 of this book.

§ 55. The Origin of Ecclesiastical Authority

Jesus Christ Himself governs His Church through the teaching and the commandments contained in Holy Scripture and Holy Tradition, and through the constant action of the Holy Spirit. By the words of the Apostle Paul, no one can lay any other foundation than that which is laid, which is Jesus Christ.[1] That foundation is the teaching of Christ and His commandments; and this composes the fundamental laws of the Church and of Christ’s kingdom, on which salvation depends. And so that everyone might be able to carry out this teaching of Christ and His commandments, He promises to His apostles, and through them to His whole Church, the special co-working of the Holy Spirit. He says: “And I will pray the Father, and he shall give you another Comforter, that he may abide with you for ever; Even the Spirit of truth; whom the world cannot receive, because it seeth him not, neither knoweth him: but ye know him; for he dwelleth with you, and shall be in you. I will not leave you comfortless: I will come to you.” And again further: “These things have I spoken unto you, being yet present with you. But the Comforter, which is the Holy Ghost, whom the Father will send in my name, he shall teach you all things, and bring all things to your remembrance, whatsoever I have said unto you.” And further still: “I have yet many things to say unto you, but ye cannot bear them now. Howbeit when he, the Spirit of truth, is come, he will guide you into all truth.”[2]

Leaving this world, and remaining always the head of His Church, both the invisible and the visible on earth, Jesus Christ, that His work might endure on earth, established for the earthly Church, in accordance with the nature of this world, a visible authority, which must act, in accordance with His teaching and commandments and with the help of the Holy Spirit, for the salvation of mankind, and for that purpose must employ all those means which prove most fitting according to the differing circumstances of time and place. This authority on earth Christ handed over to His apostles, telling them that if a Christian should sin, he should first be admonished alone; and should he refuse to hear, this should be done again before a few witnesses; and should he even then refuse to amend, let the Church judge him; and after that, should he remain obstinate, let him be excluded from the communion of Christians, “for verily I say unto you, whatsoever ye shall bind on earth shall be bound in heaven, and whatsoever ye shall loose on earth shall be loosed in heaven.”[3] “All power is given unto me in heaven and in earth. Go ye therefore, and teach all nations… teaching them to observe all things whatsoever I have commanded you.”[4] “As my Father hath sent me, even so send I you… Receive ye the Holy Ghost: Whose soever sins ye remit, they are remitted unto them; and whose soever sins ye retain, they are retained.”[5] By this Christ handed over to His apostles the authority to preach the word of God, to perform the holy mysteries, and to maintain outward order in the Church in whatever way best serves that purpose—hence to issue the necessary ordinances and laws, to judge and punish sinners, and to exclude from the church communion those who refuse to obey.


[1] I Cor. 3, 11.

[2] John 14, 16–18; 25–26; 16, 12–13.

[3] Matt. 18, 15–18.

[4] Matt. 28, 18–20.

[5] John 20, 21—23.

§ 56. The Permanence of Ecclesiastical Authority

After the ascension of Christ and the descent of the Holy Spirit upon the apostles, they showed at once, in deed and in word, the authority which they had received from Christ. This was shown especially by the Apostle Paul in his activity, as his epistles testify, in that he asserted the authority received from Jesus Christ in all the affairs of the respective churches and in all branches of church governance. In matters common to the whole Church, the apostles exercised the supreme authority jointly, and their decisions were regarded—as indeed they in fact were—as decisions inspired by the Holy Spirit, and hence unconditionally binding on all the faithful. In some matters of church governance, when the apostles exercised their authority, we find that the faithful laity also took part. This was the case when the apostle Matthias was chosen in the place of Judas,[1] when the first deacons were chosen,[2] and when it had to be decided whether circumcision was necessary for Christians.[3] But this participation of the people in these actions was not of essential significance, for the business itself was conducted by the apostles by their own authority, and the respective decisions were issued by the apostles themselves, as a determination of their own authority.

The authority which Christ handed over to the apostles for church governance was appointed for all the ages during which the earthly Church endures, and hence that same authority could not cease with the death of the apostles, but had to pass to those who would serve in the Church in the apostles’ stead. These their successors the apostles themselves appointed already in their own lifetime, in all those places where new churches had been founded, and they called them bishops. To these their successors, the bishops, the apostles, by their own laying on of hands and invocation of the Holy Spirit, handed over all that authority which they themselves had received from Jesus Christ, and which these bishops were to exercise by that same right by which the apostles themselves had exercised it, handing it on afterward in turn to their own successors on the chief priestly thrones. In this way the first bishops came to be: Timothy for the church of Ephesus, Titus for that of Crete, James for that of Jerusalem, Linus for that of Rome, Evodius for that of Antioch, Dionysius for that of Athens,[4] and so on. And Clement of Rome writes: “Preaching through towns and cities, the apostles appointed their first converts, having tested them by the Spirit, to be bishops and deacons unto them that should believe, for the rest of the faithful and for those who would in the future enter the Church.”[5] And this the apostles did, as Ignatius the God-bearer says, by the will of God.[6]


[1] Acts 1, 15.

[2] Acts 6, 2.

[3] Acts 15, 6.

[4] Eusebius Eccl. hist. 4, 5. 22. Irinei Adv. haeres. 3, 3.

[5] Ad Corint. c. 40. 42.

[6] Ad Ephes. c. 3.

§ 57. The Subject of Ecclesiastical Authority

Jesus Christ handed over authority in the Church to all the apostles together (§ 55), determining at the same time also the specific manner in which that authority was to be exercised. He determined, namely, that every apostle might exercise church authority in the first instance alone, that in a second instance several of them might exercise that authority together, and in a third and final instance all of them together.[1] The fullness, then, of church authority Christ handed over to the whole apostolic college, excluding any personal authority of one or another apostle over the whole Church, and even condemning the very thought that any one of them should wish to be senior and head over all, requiring instead that they all be equal in rights and authority in the Church. Several times, during the earthly life of Jesus Christ, a dispute arose among the apostles about the seniority of one over the others, and each time Christ most sharply condemned such attempts by individuals. A dispute arose once among the apostles as to who would be greatest among them in the kingdom of heaven, and Christ then called a child and set it among them, and said to them: “Verily I say unto you, Except ye be converted, and become as little children, ye shall not enter into the kingdom of heaven: for whosoever shall humble himself as this little child, the same is greatest in the kingdom of heaven.”[2] The mother of the apostles James and John once asked Jesus Christ that her two sons might sit, one on his right hand and the other on his left, in his kingdom. The other apostles heard of this and were displeased. Jesus Christ, to pacify them all, said to them: “Ye know that the princes of the Gentiles exercise dominion over them, and they that are great exercise authority upon them. But it shall not be so among you: but whosoever will be great among you, let him be your minister; And whosoever will be chief among you, let him be your servant.”[3] At the Last Supper a dispute again arose among the apostles about seniority, and Christ again gave them the same instruction as before.[4]

Jesus Christ, in all His institutions, always had regard to the weakness of human nature, and issued such commandments concerning the Church as, in view of that weakness, it would nonetheless be possible to fulfill. It is in man’s nature that the joint working of many more easily leads to the desired goal. By joint action the essence of the matter in question is more clearly seen, a more reliable decision is reached, the will of individuals is strengthened, errors are more easily discovered, and the constantly established purpose of the Church is achieved; at the same time, by such action Christian humility is maintained, and the consciousness of one’s own personal imperfection. To this Christ added yet a further, new commandment—the commandment of mutual love, which unites all in one spirit, which enlivens and strengthens all. This can be attained only in brotherly fellowship and by agreement in council; for if each individual, however well disposed he may be, wishes to follow only his own opinion, unity will never in this way be reached, and it is precisely by the unity of the thought of all that the true Church of Christ is known. The example of Christ and of His apostles confirms this for us to the point of evidence.

And the apostles faithfully followed the words of their Teacher. Though they were all richly filled with the Holy Spirit, and hence could themselves have settled the various disputes which arose in the Church, they nevertheless did not do this, but on every important question they assembled together and settled the question raised in council; and by this they wished to show an example to their successors, how these must proceed in such matters. It became a matter of contention among Christians converted from Judaism, that Christians converted from paganism must submit to the Mosaic law; and neither Paul nor any other of the apostles wished to settle this question on his own, but it was laid before the general council of all the apostles and the other elders, and at that council a joint decision was drawn up.[5]

This example of the apostles served as a guide for the successors of the apostles in their work, so that in the exercise of church authority joint action was always observed. They received from the apostles the full power both of teaching, and of performing the sacred rites, and of governance, but they never exercised it in a purely personal manner. As regards teaching, the apostles gave to each bishop, together with the respective church, the power of teaching also; but for the surer success in the exercise of that same power, they always kept beside them several members of their clergy, who composed the presbyteral council, with which they jointly deliberated on the needs of the church entrusted to them, drew up joint decisions, and acted according to those decisions.[6] Should some question of teaching arise that cut more deeply into the life of the Church, then the respective bishop would turn to the neighboring bishops, who would then all gather together at the bishop of the chief church (the metropolis), and there deliberate and settle what was needful, in council.[7] The same held for the exercise of the power of performing the sacred rites. In council the apostles appointed the first deacons;[8] in council Paul and Barnabas were appointed to the apostolic ministry;[9] in council Timothy was appointed bishop in Ephesus.[10] This apostolic example passed over into the post-apostolic age, and received the force of positive law chiefly in the appointment of bishops.[11] But where this joint, conciliar action is most reflected is in the exercise of the power of governance. The whole multitude of canons, by which the Orthodox Church is governed today, were all issued in councils, nor is there a single canon that does not bear upon it the seal of conciliar authority. The canons of the holy fathers, which we today receive and acknowledge, we receive and consider binding only because they were confirmed at councils, and because the councils acknowledged them that binding significance. Questions touching church governance are subject solely and exclusively to the decision of conciliar authority, and it is only in the name of that authority that bishops exercise governing authority in the churches entrusted to them.[12]

All the branches of church authority Christ handed over to His apostles, and from the apostles it passed to the successors of the apostles, namely the bishops. As the apostles were all equal among themselves and all received equal authority from Christ, so too are all bishops equal among themselves in authority,[13] and accordingly over a bishop only an assembly of many bishops, a council of bishops, can have authority.[14] If the head of every church is its bishop, then several particular churches will be able to depend on the assembly of all those bishops, on the regional council;[15] and over the universal Church, which embraces all the regional churches in the world, authority will belong to the assembly of the superiors of all the regional churches, that is, the ecumenical council.[16] The whole fullness, then, of church authority is concentrated in the council of bishops, and that in so absolute a sense, that without this the Church would cease to be what she is, and her constitution would no longer be that which was established by the Founder of the Church. The bishop is the head of the regional church entrusted to him, and he has that fullness of authority which every apostle had, hence he has the whole fullness of church authority; but he has and exercises this authority because it has been entrusted to him by the council of bishops, which, at his ordination, called down upon him the grace of the Holy Spirit and thereby made him a successor of the apostles. This teaching of the Orthodox Church composes the foundation of the whole of her law, and for this same teaching she finds confirmation in Holy Scripture, in the canonical ordinances, and in the practice of the Church of all ages.


[1] Matt. 18, 15—18.

[2] Matt. 18, 1. 4.

[3] Matt. 20, 21—27.

[4] Luke 22, 24—30.

[5] Acts 15, 1—32. Similar examples of conciliar action in the apostolic age are given to us by the same Acts of the Apostles 20, 17—38. 21, 18—25.

[6] Πρεσβυτέριον is mentioned also in the apostolic epistles (I Tim. 4, 14), and as an assembly of presbyters for joint action it is mentioned in the Acts of the Apostles (21, 18). We speak of the presbyteral council in the earliest times of the church in the section on consistories.

[7] The numerous councils in the first centuries of the church concerning questions: the day for celebrating Easter, the Montanists, the validity of baptism administered by a heretic, and other similar questions, bear the clearest witness to this. Cf. C. J. Hefele, Conciliengeschichte. I, 83 fg., 86 fg., 117 fg.

[8] Acts 6, 6

[9] Acts 13, 3. Jerome (de viris illust. c. 5) mentions the apostles Peter, James, and John as having consecrated Paul to the apostolic ministry. Cf. Eusebius Eccl. hist. 2, 1., where he describes what the apostles did after the ascension of Christ.

[10] I Tim. 4, 14

[11] Apost. Can. 1., I Ecum. 4., IV Ecum. 28., VII Ecum. 3. etc.

[12] Besides the canonical regulations that we have adduced up to now, and others that we shall adduce still further, in order that it may be seen how in the church all the more important affairs of the church may be settled only in a conciliar manner, and in no other way, the practice of the church from the most ancient times also bears witness to this. Among others, the profound expert in Christian antiquity, Eusebius of Caesarea (de vita Constantini lib. I. c. 51), says the following: “The pagan emperor Licinius had forbidden the Christian bishops to meet and to hold councils, at which the needs of the church would be deliberated upon in common. This served him to display his hatred toward the Christians yet more strongly, for if the bishops continued to meet, they would thereby violate the emperor’s command and subject themselves to punishment, whereas by not meeting they would again violate the ecclesiastical laws, since the affairs of the church can be properly regulated in no other way than only at councils (ἄλλως γὰρ οὐ δύνατον τὰ μεγάλα τῶν σκεμμάτων ἢ διὰ συνόδων κατορθώσασθαι).”

[13] See notes 6. and 7. to § 49

[14] Ap. 74., IV Ecum. 9. 17., Ant. 14., 15., Sard. 3. 5. 14., Carth. 12. 15. 19. 28. 120. 121.

[15] For that reason it was established that every year there must be, in every provincial church, councils of all the bishops. Apost. Can. 37., I Ecum. 5., IV Ecum. 19. Trull. 8., VII Ecum. 6., Ant. 20., Carth. 95.

[16] Ὅρος ι᾽ of the Jerusalem council of 1672 (Harduini, XI, 241). Epistle of the Eastern patriarchs on the Orthodox faith. Art. 10

§ 58. The Branches of Ecclesiastical Authority

The Church is one, and her authority is likewise one in its fullness; but in her manifestations she shows three distinct branches, according to the differing objects of her activity. This division of church authority rests upon Holy Scripture,[1] and consists of: 1) the power of teaching (ἐξουσία διδακτική, potestas magisterii), which is exercised in the preservation and spread of Christian doctrine, in the safeguarding of the faithful from false teachings, in preaching, and in the oversight of the formation of the clergy;[2] 2) the power of performing the sacred rites (ἐξουσία ἱερατική, potestas ordinis), for the proper performance of the holy mysteries and other sacred rites;[3] 3) the power of pastorship or governance (ἐξουσία ποιμαντικὴ ἢ διοικητική, potestas jurisdictionis), which is exercised in the exercise of legislative authority in the Church, in judging offenses against church laws by any member of the Church, and in overseeing the administration of church affairs.[4]

These three branches of church authority need not always be joined together, especially as regards the power of performing the sacred rites and the power of governance. The former power belongs to everyone who has received proper ordination, while the latter belongs only to those who have specially received it. One or another degree of the first power (performing the sacred rites) does not require that the one possessing it must also have the second. The first power, in its degrees, can only proceed from lower to higher, and once lost, is lost finally and entirely, without any gradation, whereas the second is subject to changes within its own particular sphere. This difference stems from the difference in the very essence of the respective branches of church authority. The power of performing the sacred rites has a mystical sense and serves as the foundation of spiritual, supernatural rights, whereas the power of governance extends to the outward side of the Church, and is not in unconditional dependence on the greater or lesser fullness of the first power. This same thing, only in a different relation, must be said also of the power of teaching with regard to the other two branches of church authority.[5]

For the exercise of church authority a lawful mission (κανονικὴ ἀποστολή, missio canonica) is necessary, which the competent authority grants on the basis of established legal precepts.[6] This mission has a mystical significance in the second branch of church authority and is obtained with the very act of ordination; in the first and third branches it has an outward character and may be limited or extended with regard to the object of the mission itself.[7]

SECOND SECTION. On the Hierarchy.

CHAPTER ONE. The Composition of the Hierarchy.


[1] Matt. 28, 18—20. In the West the theoretical canonists, founding themselves on Thomas Aquinas (Summa, 2, 2), divided the ecclesiastical or spiritual authority into two branches: potestas ordinis and potestas jurisdictionis. The first to introduce this division of ours in the West was Ferd. Walter in his textbook of church law (the first edition was printed in 1822), and after him the majority of Western canonists adopted the same division. See Walter’s exposition in the Lehrbuch (XIV Ausg.), p. 29 note 5

[2] Διδακτικόν the apostle Paul prescribes that the bishop must, among other things, be. I Tim. 3, 2. II Tim. 2, 24. Cf. “Book on the Duties of Parish Presbyters” (Moscow, 1850). Part II. p. 10 ff.

[3] Ἱερατικαὶ λειτουργίαι—canon 1 of the council of Ancyra. Ἱερατικὴ φροντίς—the letter of the council of Ephesus (Ath. Synt. II, 207), Ἱερατικὴ ἀξία—canon 81 of Trullo, Gennadius’s encyclical letter (Ath. Synt. IV, 371) Ἱερατικὴ διοίκησις—Apost. canon 83. Cf. “On the Duties of Parish Presbyters” Part III. p. 107 ff.

[4] The authority of the pastorate is specially indicated in John 21, 16. Acts 20, 28. I Pet. 5, 2—5. Trull. can. 32. 102. Cf. canon 2 of the I Ecum. council, 4 and 12 of Chalcedon, 37 of Trullo.

[5] Particularly on this question in the third part of this book.

[6] John 20, 21. Heb. 5, 4.

[7] Balsamon, On the Offices of the Chartophylax and the Protekdikos, Ath. Synt. IV, 530.

§ 59. The Concept of the Hierarchy

Church authority did not, as we have seen, arise in the Church by degrees, that is, it was not gradually formed and developed, but it arose together with the Church herself, and derives from the very Founder of the Church, who handed over that authority to His apostles, and from them it passed to determined persons in the Church. To these persons—not to all members of the Church without distinction—that authority belongs today, as it always will belong. There exists, then, in the Church an order of persons who are the guardians and bearers of that sacred authority which Christ instituted. These persons, possessing such authority, compose the hierarchy (ἱεραρχία, sacrum principatum), or the sacred order [svešteno-načelništvo]. Dionysius the Areopagite defines it thus: “Our hierarchy is called, and is, an institution for all sacred things (ἁπάντων ἱερῶν πραγματεία), which, founded by the divine Hierarch, has the power to perform all sacred services.”[1] All those persons who, by way of apostolic succession, have lawfully received church authority, compose the hierarchy, or, as it is called in the canons, the sacred order (κατάλογος ἱερατικός).[2] They are divided, as we have already said, into sacred ministers (ἱερωμένοι) and church-servers, or clerics in the wider sense (ὑπηρέται ἢ κληρικοί).[3] The former are called to perform sacred service, the latter to carry out the outward liturgical offices.

All sacred ministers, according to the hierarchical degree in which each stands, are equal among themselves in the power of performing the sacred rites; but they are not equal among themselves in the other two branches of church authority. In this latter relation, what decides is the position which they occupy in the governance of the Church, and the service which, by virtue of a lawful mission (κανονικὴ ἀποστολή), they perform. In this regard the division of the hierarchy set forth in the Middle Ages is a fitting one, namely: the hierarchy of the sacred rites (ἱεραρχία ἱερατική, hierarchia ordinis) and the hierarchy of governance (ἱεραρχία διοικητική, hierarchia jurisdictionis). The power of teaching (ἐξουσία διδακτική), in view of the fact that teaching (preaching) forms an essential part of the liturgy, belongs to the sacred hierarchy; but on the other hand, since the right of teaching in the strict sense belongs only to those who have received that right by a special canonical mission, this power is closely bound to the governing hierarchy and forms a part of it.

Independently of the hierarchical degree which someone holds, and likewise independently of his position in the governance of the Church, all who belong to the sacred order—whether they have entered it through ordination or through cheirothesia—are, by that very order, subject to certain established canonical duties which all, without distinction, are bound to fulfill; and, according to the particular position which they occupy in the Church, as her chosen ministers, in addition to the duties by which they are bound, they also have, by virtue of that same order, the corresponding general rights, which are likewise canonically guaranteed to them. Beside these general rights and duties, which extend to all who belong to the sacred order, there exists, at the same time, a canonically established relation among the various members of the hierarchy, by which it becomes possible to maintain good order and harmony among them all.


[1] De eccles. hierarchia 3, 1. The hierarchy is also called: ἀρχή (headship), προεδρία (presidency), πρωτοκαθεδρία (teaching, magisterium), ἐπισκοπή (episcopate), etc.

[2] Ap. can. 8, 17, 18 Κατάλογος τῶν κληρικῶν, Ap. can. 15. In general, at times the assembled body of all the clergy is also called κανών, I Ecum. 16, 17, and for that reason they are κανονικοί, Laod. 15, Basil the Great 6.

[3] See § 52.

§ 60. The Sacred Hierarchy

In the sacred hierarchy the canons mention six degrees,[1] of which three are received in the sanctuary (ἐντὸς τοῦ βήματος) by the invocation upon the candidate of the grace of the Holy Spirit, and the other three are received outside the sanctuary (ἐκτὸς τοῦ βήματος) by the blessing of the bishop.[2] Those who hold the first degrees are called sacred ministers (ἱερωμένοι), and those who hold the last are called church-servants (ὑπηρέται).

I. The sacred ministers are divided into three degrees: episcopal, presbyteral, and diaconal. These three degrees constitute the foundation of the church hierarchy, and proceed from divine right (ex jure divino);[3] nor, according to the teaching of the Orthodox Church, can there be more or fewer than three such degrees.[4] The remaining degrees existing in the Church are conditioned by these three, and are nothing other than these same three degrees, only ramified.[5]

1. First and highest in the church hierarchy is the episcopal degree.[6] Its pre-eminence consists in this: 1, that episcopal power is inherited from the apostles; 2, that in the episcopate lies the fullness of priestly power; and 3, that to the episcopate belongs the supreme governance of the Church.

As to the first—namely that bishops received their power directly from the apostles—the common and unanimous teaching of the Church of the oldest times bears witness,[7] and accordingly the Fathers of the Church spoke of the rights of bishops as of the rights of the apostles, and called bishops at times apostles, just as they also called the apostles bishops.[8] But this succession, or this passing of the episcopate from the apostles, did not extend to a complete equality of the first with the latter. The apostles were called and chosen by the Lord Himself to the evangelical ministry, whereas bishops were appointed by the apostles—and this only in the very earliest period, and thereafter they were appointed by others equal to themselves. Besides this, the apostles were enlightened directly by the Holy Spirit and endowed with extraordinary gifts, while bishops received grace through apostolic ordination, and the gifts they received were not extraordinary, but only the grace-given consecration to govern the Church. Finally, the apostles were the supreme and ecumenical administrators of the Church, for which reason they possessed extraordinary plenary powers, whereas bishops received from the apostles power only within the bounds of the local churches, and could exercise that power in accordance with positive laws and in dependence on the judgment of the Church itself.

As to the second point, the teaching of the Church is likewise unanimous. The episcopal degree contains in itself the fullness of the priesthood and all the rights of priestly ministration, and from it proceed all the other degrees of the church hierarchy.[9] In this respect the canons strictly distinguish the episcopal degree from the others, and in the first place from the presbyteral. A presbyter and a deacon are appointed by a single bishop, whereas a bishop must be appointed by a council of bishops; likewise to the bishop alone belongs the right to appoint to all the other, lower, hierarchical degrees.[10] And for this reason the Church has never recognized as a member of the hierarchy one who was not ordained by a canonical bishop, and has deprived of all hierarchical rights those who, in some case, were ordained by presbyters who had unlawfully arrogated to themselves episcopal power.[11]

Beside these rights, which belong to the bishop by virtue of priestly power, there belongs to him, by an equally unanimous teaching of the Church, a third—namely, supreme power in the government of the Church, that is, the right of teaching, of pastoral care, and of spiritual judgment. And although these rights are held in the Church by others also, they hold them by virtue of the ordination they received from a bishop and by virtue of the authorization they received from him.

Accordingly, the episcopate is in itself indispensable in the Church, and where there is no episcopate there is no Church.[12] It is the organ through which all the mysteries of the Church are communicated, nor can any mystery be validly performed unless he who performs it has received ordination from a bishop.[13] The right of teaching belongs, in the first place, to bishops, as does likewise the right of pastoral care, and no teaching in the Church, nor any pastoral care exercised in the Church by presbyters, can be lawful unless it derives from, and is in immediate dependence on, the episcopate.[14] In view of such and so many prerogatives, upon the episcopal degree lies responsibility for everything in the Church, in the strictest sense of the word.

2. After the episcopal comes the presbyteral degree. Presbyters, or priests, have power in the Church by virtue of episcopal ordination over them, and hence a power conditioned by episcopal power. It extends, within defined limits, to every branch of church administration;[15] and, as regards the performance of sacred or church services, priestly power operates through those means which have been consecrated by the high-priestly power of the episcopate. Accordingly, priests have the right to perform every act in the Church except that which constitutes the foundation of these very acts. And the canons place the foundation of these acts a) in ordination, b) in the consecration of the antimension, and c) in the consecration of the chrism (μύρον τοῦ χρίσματος). The right to perform these sacred acts belongs to episcopal power alone, for it is the high-priesthood (ἀρχιερωσύνη) in the Church.[16] Priests have the right to perform church services, but they cannot appoint the very performer of those services—that is, one equal to themselves—for that belongs to high-priestly power; they have the right to celebrate the liturgy, but the antimension, without which it cannot be celebrated, can be consecrated only by the high priest; likewise they have the right to communicate spiritual gifts to people through the mysteries, but to prepare the means by which a person becomes capable of receiving those gifts—namely the chrism for the mystery of chrismation—only the high priest has the power. In these sacred acts the need for a higher sacred power to enable their performance is self-evident; for the means for every sacred act can be given only by him who holds high-priestly power in the Church, and only by making use of these means does a priest have the right to perform these sacred acts.

3. Last among the fundamental hierarchical degrees is the diaconal degree. The deacon’s principal duty is service at the liturgical rites. By his degree deacons have no power at all in the Church, but are in everything dependent on the bishop and the presbyter.[17] They have some right of authority only over the lower servants of the Church,[18] and, by the express authorization of their bishops, may also participate in matters of the external administration of the Church.[19]

II. Church-servants likewise are divided into three degrees: subdeacon, reader, and singer.[20] These degrees do not proceed from divine right, but were established later, according to the needs of the Church.[21] The duties of all these church-servants concern the external liturgical service,[22] and beyond that the bishops employed them in their chanceries.[23]


[1] Ap. can. 69: “bishop (Ἐπίσκοπος), presbyter (πρεσβύτερος), deacon (διάκονος), subdeacon (ὑποδιάκονος), reader (ἀναγνώστης), singer (ψάλτης)” (Ath. Synt. II, 38)

[2] Symeon of Thessalonica, the aforementioned work, ch. 124

[3] For the dogmatic side of this, see Macarius, Orthodox Dogmatic Theology, §§ 172, 173, 174.

[4] The Longer Catechism, on the priesthood. Ed. 1848, p. 72. Testimonies of the ecclesiastical writers of the earlier period in Macarius, § 173.

[5] It is altogether erroneous what Suvorov says (Course of Church Law. I, 207 n. 25) about the number of the degrees of the sacred hierarchy. This is not, as it would appear according to him, a question of canon law but a dogmatic one, and canon law in this is founded on the teaching of the church; thus when the church teaches that there are three, neither more nor fewer, fundamental degrees of the sacred hierarchy, canon law takes this as an accomplished fact, and considers only the legal relations of the persons concerned who hold those degrees, and nothing more. By proceeding in this way, Suvorov, who wants to stand only upon juridical ground and from that ground to criticize the theologians, falls into an error much greater than that with which he charges the late Archim. Ioann, the father of the canon law of the Orthodox Church in recent times. It is still more erroneous when Suvorov appeals to Balsamon to prove that subdiaconate is also a distinct degree of the priesthood, conferred by cheirotonia. Here he has seized upon the word χειροτονία, which Balsamon used of the subdeacons; but the selfsame word is used of subdeacons, and even of readers, also by Symeon of Thessalonica (On the Sacred Rites. Chaps. 124 and 130, ed. 1868, pp. 207, 213), and yet he strictly distinguishes them from the bishop, the presbyter and the deacon, both by the rite of ordination and by their ministry. According to Suvorov, then, there would be in the Orthodox Church four fundamental degrees of the priesthood—something that, incidentally, does not exist even in the Roman Catholic Church, as he would want to demonstrate. (See Vering, Kirchenrecht. Ed. Cit. S. 408—409) And if we were to adopt, in addition, as Suvorov cites (p. 208), that “императорская власть” is the высшая церковная власть, which stands also above the episcopal power in the church, then we would have, first, five fundamental hierarchical degrees: the subdiaconal, the diaconal, the presbyteral, the episcopal and the imperial, and then we would have a fine and splendid caesaropapism, from which, incidentally, Suvorov in his book does not at all dissociate himself

[6] About the rights of bishops we read in the Apostolic Constitutions: Ἐπίσκοπος εὐλογεῖ, οὐκ εὐλογεῖται· χειροθετεῖ, χειροτονεῖ, προσφέρει· εὐλογίαν παρὰ ἐπισκόπων λαμβάνει, παρὰ δὲ πρεσβυτέρων οὐδαμῶς. Ἐπίσκοπος καθαιρεῖ πάντα κληρικὸν ἄξιον ὄντα καθαιρέσεως πλὴν ἐπισκόπου· μόνος γὰρ οὐχ οἷός τε (VIII, 28. Pitra. I, 61) See the valuable treatise of the Most Rev. Gury On the Divinely-Instituted Character of the Episcopal Order in Christ’s Church in comparison with the teaching on the same among the Reformed communities (Christ. Reading. 1876. I, 565 ff). Kurz, Der Episcopat, der höchste vom Presbyterate verschiedene Ordo. Wien, 1877.

[7] See § 50 n. 5.

[8] “Meminisse autem diaconi debent quoniam apostolos, id est episcopos et praepositos Dominus elegit, diaconos autem, post ascensum Domini in coelos, apostoli sibi constituerunt episcopatus sui et ecclesiae ministros.” Cyprian. Ep. 65. ad Rogat. Cf. Theodoret (in I Thimot.) The Apostle Paul calls Epaphroditus an apostle, who was the bishop of the Philippians (Phil. 2, 25).

[9] Hilarius ad Ephes. c. 4.

[10] Ap. can. 1. 2. and the commentaries of Balsamon and Zonaras on them (Ath. Synt. II, 2—4).

[11] Sard. 18., Chalc. 4. Epiphan. haer. LXXX. Athanas. apol. contra Arian., Epist. Syn. alex.

[12] See §. 53. note 13. Cf. Cyprian. Ep. 69.

[13] Ὅρος ι΄ of the Jerusalem council of 1672, Epistle of the Eastern patriarchs, art. 10.

[14] Tertull. lib. de baptismo Cap. 17. Ignat. ep. ad Smyrn.

[15] Πρεσβύτερος εὐλογεῖ, οὐκ εὐλογεῖται· εὐλογίας δέχεται παρὰ ἐπισκόπου καὶ συμπρεσβυτέρου, ὡσαύτως ἐπιδίδωσι συμπρεσβυτέρῳ· χειροθετεῖ, οὐ χειροτονεῖ, οὐ καθαιρεῖ· ἀφορίζει δὲ τοὺς ὑποβεβηκότας, ἐὰν ὦσιν ὑπεύθυνοι τῇ τοιαύτῃ τιμωρίᾳ. Ap. Const. VIII, 28.

[16] Τοῖς μὲν ἐπισκόποις τὰ τῆς ἀρχιερωσύνης ἐνείμαμεν, τοῖς δὲ πρεσβυτέροις τὰ τῆς ἱερωσύνης. Apost. Const. VIII, 46.

[17] Διάκονος οὐκ εὐλογεῖ· οὐ δίδωσιν εὐλογίαν, λαμβάνει δὲ παρὰ ἐπισκόπου καὶ πρεσβυτέρου· οὐ βαπτίζει, οὐ προσφέρει· τοῦ δὲ ἐπισκόπου προσενέγκαντος ἢ τοῦ πρεσβυτέρου, αὐτὸς ἐπιδίδωσι τῷ λαῷ οὐχ ὡς ἱερεύς, ἀλλ᾽ ὡς διακονούμενος ἱερεῦσι. Apost. Const. VIII, 28

[18] Laodicea, canon 20. Cf. Apost. Const. VIII, 28, pt. 6

[19] Canon 7 of the Council in Trullo. In the Middle Ages, deacons occupied almost all the principal posts of church administration at the patriarchal court.

[20] Besides these three ranks, the Apostolic Constitutions also mention doorkeepers (πυλωροί, ostiarii II, 28. 57 III, 11), as a rank of church servers. In the canons too, exorcists (ἐφορκισταί, exorcistae) are mentioned as a separate rank: Antioch 10, Laodicea 26.

[21] Of subdeacons and singers the first mention is in the Apostolic Canons (43, 69), that is, at the end of the 3rd or the beginning of the 4th century, while of readers — in Tertullian (de praescript. haer. c. 41), that is, in the 2nd century

[22] For subdeacons, readers and singers the Apostolic Constitutions say that ὑπηρέται εἰσι διακόνων. VIII, 28, pt. 7 (Pitra. I, 62). Of the first, see Laodicea, canons 21, 22, 24, 25, 43 and Trullo, canon 6, and the corresponding commentaries of Zonaras and Balsamon on these canons. Of the second—Ap. canons 17 and 26; Chalcedon 14; Trullo 4; VII Ecum. 14; Laodicea 24; Carthage 16; Basil the Great 69; Theophilus of Alexandria 6; and the corresponding commentaries of the same canonists. Of the third—Laodicea, canons 15 and 23. In the 12th century the last two ranks, that of reader and that of singer, merged into one, as is the case today. Cf. the commentary of Zonaras on canon 22 of Laodicea (Ath. Synt. III, 191)

[23] Cf. Cyprian. Ep. ad clerum 24, 33, 34, and others.

§ 61. The Administrative Hierarchy

In the administrative hierarchy there developed, over the course of time, a multitude of various degrees, of which some today no longer exist, or constitute merely honorary titles. The foundation on which these various degrees developed is constituted by the three aforementioned degrees of sacred ministers: episcopal, presbyteral, and diaconal. We shall speak further of the chief among the existing degrees of this hierarchy; here, for the sake of the system, we mention them only summarily.

From the episcopal degree there developed: 1. Metropolitans (Μητροπολῖται). By this name were called bishops who held authority in a broad district (ἐπαρχία) in which there were several bishops, and they took this name from the chief cities (μητρόπολις) of the Greco-Roman state. This name is first mentioned in the canons of the First Ecumenical Council.[1] 2. Archbishops (Ἀρχιεπίσκοποι). This was properly a church title given to bishops who held the chief sees of the ecumenical Church. Athanasius the Great was the first to use this title, for his predecessor on the see of Alexandria, Alexander.[2] 3. Exarchs (Ἔξαρχοι) were bishops who had their seat in the chief cities of the great districts of the Greco-Roman state, and as such held precedence of honor among the metropolitans within the same district (διοίκησις).[3]

4. Primates (Primates, πρῶτοι, πρωτεύοντες ἐπισκόπων) were in the West what exarchs were in the East.[4] 5. Catholicoi (Καθολικοί, Catholici) were the names given to exarchs or primates in some churches of the East.[5] 6. Patriarchs (Πατριάρχαι). By this name were called, from the time of the Fourth Ecumenical Council, several bishops who had earlier enjoyed only precedence of honor among the metropolitans of the great districts, and who now received also precedence of authority.[6] 7. Popes (Πάπαι), a title of the patriarchs of Alexandria and of Rome.[7] 8. Autocephaloi (Αὐτοκέφαλοι) were the names given to all those bishops who held under their jurisdiction several eparchies, and who exercised that jurisdiction independently, without dependence on any other church superior.[8] All those now mentioned represent the development of the episcopal degree upward, while the development downward is shown to us by: 1. Chorepiscopoi (Χωρεπίσκοποι),[9] 2. assistant bishops (vicars)[10], and 3. episcopal stewards (ἐπισκοπικοὶ ἐπίτροποι).[11]

From the presbyteral degree there developed: 1. Archpriests (Ἀρχιπρεσβύτεροι, Πρωτοπρεσβύτεροι, Πρωτοπάπαι)[12] and 2. Periodeutai (Περιοδευταί).[13] From the diaconal degree—archdeacons (Ἀρχιδιάκονοι) and protodeacons (Πρωτοδιάκονοι).[14]

Independent of either hierarchical degree, there existed various church dignitaries (ἀξιωματικοί, ἄρχοντες ἐκκλησιαστικοί, ὀφφικιάλιοι), who performed certain services in the administration of the Church. All the canonical sources divide the dignitaries into two main ranks, according to the character of the duties entrusted to them. The first rank is composed of those who serve in the central diocesan administration. The second rank is composed, first, of those entrusted with the administration of particular centers within the eparchy dependent on the central administration, and second, of those appointed for personal service to the bishop or at his liturgical services. The canonical sources call the first dignitaries in the full sense, since they held a corresponding permanent jurisdiction in church administration, whereas the second did not have such jurisdiction at all, or, where some did, it was dependent on the central diocesan administration.[15]

Among the dignitaries of the first rank, six are the chief, who at the patriarchates were called ἐξωκατάκοιλοι, namely: 1. the oikonomos (ὁ οἰκονόμος), to whom was entrusted the care of the whole property of the respective eparchy; 2. the sakellarios (ὁ σακελλάριος), who conducted affairs concerning the monasteries; 3. the skeuophylax (ὁ σκευοφύλαξ), who had care of the church treasury; 4. the chartophylax (ὁ χαρτοφύλαξ), the chief overseer and director of the eparchial official records; 5. the sakellion (ὁ σακελλίων), who had care of the parish churches and the parish clergy; and 6. the protekdikos (ὁ πρωτέκδικος), or chief church advocate.[16]

Of the dignitaries of the second rank, some were dignitaries of the cathedral church, among whom the chief was the protopresbyter (ὁ πρωτοπαπᾶς), first among all the presbyters of the whole eparchy, who, during a vacancy of the see, conducted all business in the bishop’s place. The office of protopresbyter was independent, and he had several other presbyters and deacons as his assistants. Among these last was one archdeacon, or protodeacon. To this same rank belong the dignitaries who were stationed in the chief places of the respective eparchy, and to whom was entrusted oversight over a certain number of churches in towns and villages. Such, among others, are the archpriests, or, as they are called today in the Russian Church, blagochinnye, and among us district protopresbyters.[17]

The monastic dignitaries with defined jurisdiction in their respective monasteries are the archimandrites and hegumens.[18]

The court dignitaries, who were at the episcopal courts for the personal service of the bishop in church affairs of his personal competence, without defined jurisdiction, are the protosyncelli and syncelli.[19]


[1] Canon 4. Cf. Antioch 9.

[2] Apolog. contra Arianos.

[3] Ἔξαρχος τῆς διοικήσεώς ἐστιν οὐχ ὁ ἑκάστης ἐπαρχίας μητροπολίτης, ἀλλ᾽ ὁ τῆς ὅλης διοικήσεως μητροπολίτης. Διοίκησις δέ ἐστιν ἡ πολλὰς ἐπαρχίας ἔχουσα ἐν ἑαυτῇ. Balsamon’s commentary on canon 9 of the Fourth Ecumenical Council (Ath. Synt. II, 239). In the 12th century, according to the words of the same Balsamon (l. c.), there was no longer any exarch with such rights. Cf. my commentary on this canon, the Rules I, 346—355.

[4] For instance, the primate of Carthage, the primate of the Gallic church, and so on. Today in the Orthodox Church the Metropolitan of Bucharest bears the title of Primate of Romania. See Art. 17 of the law of December 14, 1872

[5] As in Armenia, Georgia, Ethiopia, and Babylon. “Καθολικοὶ itaque Catholici dicti sunt, qui superiores quidem metropolitis, sed patriarcha inferiores fuerunt”. See Beveregii Synodikon tom II Annotat. p 216—217.

[6] See the Rules I, 246

[7] See canon 1 of Gregory of Neocaesarea for the pope of Alexandria

[8] Cf. Balsamon’s commentary on canon 2 of the II Ecum. Council (Ath. Synt. II, 171—172).

[9] On them see Dignities, p. 37 ff.

[10] Assistant-bishops are spoken of as early as the 3rd century of the church. Thus Narcissus of Jerusalem, when he was already in deep old age, had Bishop Alexander as his assistant (Euseb. h. ecc. VI, 11). Gregory the Theologian was, as a bishop, the assistant of his own father in the eparchy of Nazianzus (Socrat. hist. ecc. IV, 26 Sozom. hist. ecc. VI, 17). Anatolius had been appointed as assistant to Theoteknos of Caesarea (Euseb. hist. ecc. VII, 32), and likewise Augustine for Valerius, bishop of Hippo (Possidius, vita Augustini, Ep. 34 Augustini)

[11] In the older period, all those were regarded as vicar bishops who had been appointed in smaller places and were thus in dependence on the main bishop in the eparchy. Laod. Can. 57. Today the largest number of such vicar bishops is in the Russian church, and the same is found in the church of the kingdom of Romania, where each eparchial bishop has one vicar bishop

[12] Dignities, p. 58 ff.

[13] Ib. p. 49 ff.

[14] Ib p. 139

[15] Ib. p. 126.

[16] See Ath. Synt. V, 531 ff. Cf. Pavel, On the Offices and Institutions of Church Administration in the Ancient Eastern Church, p. 126 ff. Zhishman, Die Synoden und die Episcopal-Aemter, S. 97 fg. Dignities, p. 121 ff.

[17] “Archipresbyteri quidem plures erant in una ecclesia, protopresbyter autem unus est. Archipresbyteri in vicis et oppidis constituebantur, protopresbyter vero non erat nisi in civitate”, observes Valesius on vol. VI, ch. 9 of Socrates’ history. Cf. Dignities, p. 60, nn. 1 and 2.

[18] Dignities, pp. 142—145.

[19] Ib. pp. 145—150.

§ 62. The General Rights and Duties of Members of the Hierarchy

To members of the hierarchy, according to the importance and sanctity of their sacred order, belong certain rights distinct from those enjoyed by the other members of the Church; and, as servants of the altar of God, and as such who are bound to be an example to all in everything, they are obliged to certain special duties which do not bind the rest of the faithful in general.

I. The general rights belonging to members of the hierarchy, or of the clergy, in the Church proceed from that power which they received by divine right. Of these rights we have already spoken.[1] Beside these rights, members of the hierarchy, by virtue of their order itself, enjoy in society still further special rights and privileges guaranteed to them by law. Among these rights and privileges, the chief are the following:

1. Personal immunity, by which one who offends a sacred person is subjected, by the canons, to the highest degree of ecclesiastical punishment, namely anathema;[2] and he is likewise punished severely under the civil laws.[3]

2. Members of the clergy are free from civil service obligations. This rests on the thought that the priestly order requires of the one who holds it that he devote all his time and strength to the service of the Church, and the state, which recognizes the Church, cannot demand of the clergy, as regards civil service obligations, what it has the right to demand of other subjects. The Greco-Roman laws recognized this privilege of the clergy to the fullest extent, freeing it not only from all the various extra-ecclesiastical duties, but also from the payment of tribute.[4] Of these privileges the clergy today enjoys only some, namely: a) that it is free from military service,[5] b) that priests’ houses are free from the obligation of being ceded for the needs of the army,[6] c) that priests are free from jury duty,[7] d) that they are likewise free from having to accept, against their will, various guardianships,[8] and e) that they cannot be summoned before judicial or political authority on Sundays and feast days.[9]

3. Judicial privilege, by which all members of the clergy, in all civil and criminal matters, fall only under ecclesiastical jurisdiction and not the secular;[10] and besides that, in matters of civil judicial competence no bishop can be summoned to court as a witness,[11] nor can a priest be compelled to take an oath before a civil court as a witness.[12] Today in all Christian states it is accepted that members of the clergy are subject to ecclesiastical jurisdiction only for those offenses which concern their particular church service and which are not determined by the state laws but by the church laws.[13]

4. The right of honor in the Church belongs to the priesthood by divine right,[14] and likewise also by positive law.[15]

II. The general duties of members of the hierarchy consist in this: that they must, more than others, avoid every transgression, even a minor one, and further certain occupations which do not accord with their priestly order, and besides, they must order their outward bearing in accordance with that order. Thus: 1, the canons forbid to sacred persons, under threat of deposition, drunkenness,[16] gambling,[17] usury,[18] all worldly amusements and merrymaking—namely attendance at taverns, theaters, being present at balls and the like[19] — and this even when such amusements take place in private houses, for example at weddings;[20] further, everything contrary to bodily continence, namely adultery,[21] fornication,[22] a second marriage,[23] keeping in the house a woman who is not in the closest degree of kinship,[24] living with one’s own wife who has committed adultery,[25] and so forth. A priest is forbidden also such occupations as are otherwise in themselves innocent, for example hunting.[26] 2. As regards various social occupations, the canons forbid a priest: to keep a tavern,[27] to engage in trade,[28] in surgery,[29] to give surety for others in judicial matters,[30] to represent someone in private matters before a court,[31] to engage in secular[32] or military affairs,[33] and finally to take part in political matters.[34] 3. As regards outward bearing, the canons prescribe that a priest must in all things be modest and humble,[35] must distribute alms,[36] and must always wear the priestly garb, and one befitting his order.[37]


[1] See § 52 ff.

[2] Can. 3 of the council in the church of St. Sophia in Constantinople.

[3] See the chrysobull of Emperor Manuel Comnenus of 1144 (de immunitate clericorum), which is found in the commentary of Balsamon on canon 4 of the VII Ecumenical Council (Ath. Synt. II, 570). For the Austrian monarchy, see §§ 152—154 of the penal code of May 27, 1852. See the court decree of July 22, 1780, according to which, if a priest is to be escorted to court by a guard, this must be done either at night or in well-closed carriages, so that the priestly garb and rank are not exposed to the remarks of the crowd.

[4] O. Grashof, Die Gesetze der römischen Kaiser über die Immunitäten des Klerus (Archiv für Kirchenrecht. 37, 256 fg.).

[5] § 31 of the Austrian law of April 11, 1889.

[6] Austrian imperial decree of 5 May 1856.

[7] Austrian law of 23 May 1873, §. 3. pt. 3.

[8] Austrian civil code. § 195. 281.

[9] Austrian court decree of 17 March 1791.

[10] O. Grashof, Die Anerkennung des privilegirten Gerichtsstands des Klerus durch die römischen Kaiser (Archiv. 38, 3 ff.).

[11] Cod. Theod. lib. XI tit. 39. l. 8 Cod. Justin. lib. I. tit. 3. l. 7. Justin. Nov. 123. c. 7. Cf. can. 59 of Carthage.

[12] Cod. Theod. lib. XI tit. 39. l. 10. Cod. Justin. lib. I. tit. 3. l. 8 lib. IX. tit. 41.

[13] In the Turkish Empire, a right of civil jurisdiction over their faithful has been preserved to the patriarchs and bishops even to this day. See the Hat-i Humayun mentioned above (pp. 141–142), of 18 February 1856; but see also, at the same time, the petition of Patriarch Joachim of 14 July 1883 to the Turkish ministry of justice and ecclesiastical affairs, from which petition we learn that the sultan’s government does not always respect this right of the patriarchs and bishops in regard to civil jurisdiction. In Austria, the civil authority enters into contact with the ecclesiastical authority only in offenses of the clergy against the faith and public morals (see §§. 122–124 and 500–525 of the penal code of 27 May 1852); and for other offenses, if it convicts a priest, the civil authority only reports the matter to the ecclesiastical authority (See § 29 of the law of 7 May 1874 and the order of the ministry of justice of 25 January 1880, no. 1091).

[14] Matt. 10, 40, Mark 10, 16, John 13, 20

[15] Cf. Silbernagl, Verfassung. p 15 ff

[16] Ap. can. 42. 43 Blastares K, 35 (Ath. Synt. VI, 345).

[17] Ap. 42 43, Trullo 50. Balsamon’s schol. on XIII, 29 of the nomocanon (Ath. Synt. I, 329).

[18] Ap. 44, I Ecum. 17, Chalcedon 3, Trullo 10 15, VII Ecum. 19, Laodicea 4., Carthage 5 16, Basil the Great 14., Gregory of Nyssa 6 Blastares T, 7 (Ath. Synt. VI, 473)

[19] Ap. 54, Trullo 24 51. 62., VII Ecum. 22, Laodicea 24. 55., Carthage 40. 60. This is forbidden also to the children of priests. Carthage 15.

[20] Trullo 24. and Balsamon’s commentary on this canon (Ath. Synt. II, 357)

[21] Neocaesarea 1. John the Faster’s canonicon (Ath. Synt. IV, 439). Nomocanon I, 32 (Ath. Synt. I, 73)

[22] Ap. 25, Neocaes. 1

[23] Ap. 17, 26, IV Ecum. 14, Trullo 3, 6, Neocaes. 1, 3, Basil the Great 12, 80

[24] I Ecum. 3, Trullo 5, VII Ecum. 18, Ancyra 19, Carthage 18. Basil the Great 88. Blastares. G, 19 (Ath. Synt. VI, 193–195), where the laws of the Greco-Roman emperors against clergymen who keep strange women in their houses are also mentioned. Some priests, who had no wife or were widowers, kept unmarried women in their homes for housekeeping or for bringing up children, and entered with them into a kind of “spiritual brotherhood”, calling them ἀδελφαί, ἀγαπηταί. Against this supposed spiritual brotherhood between priests and unmarried women the fathers of the church rose up sharply (Clement of Rome in the epistles attributed to him, to the virgins. I, 10 II, 1. 5 14; Cyprian in his 4th epistle, Augustine de bon. vid. 22. and others), and most severely of all Chrysostom, who left two special homilies against it (Opp. Ed. Migne I. 496. and 513.), and thereafter in his book on the priesthood (VI, 9) sets before the priests’ eyes how they must shun everything that could give grounds for anything to be said against their moral conduct. Jerome, rising up against these “spiritual sisters” (agapetae), writes among other things: “Pudet dicere, proh nefas: Triste, sed verum est: unde in ecclesias agapetarum pestis introiit? unde sine nuptiis aliud nomen uxorum? imo unde novum concubinarum genus?” (ad Ocean de vita cleric. Cf. ad Eustoch. de custod virgin.). At the council of Antioch (in the year 210), against Paul of Samosata, among his various offences it was also set forth that he kept strange women in his house and that he permitted the same to his clergy (See Eusebius, Eccl. Hist. VII, 30). In canon 3 of the First Ecum. Council such women are called συνείσακτοι (introductae, subintroductae). On them see the valuable and learned note of Beveregius (Synodicon. Tom II Annotat. p. 45–47).

[25] Neocaes. 8 and Balsamon’s commentary on this canon (Ath. Synt. III, 83).

[26] Trullo 51. “Священникъ ловецъ, или птицоятель, да есть праздень три мѣсяца”, says canon 135 in the nomocanon appended to the Great Trebnik, and this means that his right to celebrate is to be suspended for three months.

[27] Trullo 9 and the comm. of Balsamon on this canon (Ath. Synt. II, 327).

[28] See ch. 27 of title IX of the Nomocanon (Ath. Synt. I, 201–209).

[29] Nicephorus the Confessor. can. 162. Cf. canon 102 in the nomocanon appended to the Great Trebnik.

[30] Ap. 20 and the commentary of Balsamon on this canon (Ath. Synt. II, 28). But the canons do not forbid this to priests when it concerns the interests of the church or of orphans and widows. See: IV Ecum. 3, 30, Sardica 7, Carthage 75. Cf. the scholia of Balsamon on ch. 27 and 34 of title IX of the Nomocanon (Ath. Synt. I, 203 and ff. 226)

[31] See ch. 34 of title X of the Nomocanon (Ath. Synt. I, 326).

[32] Ap. 6, 81; Chalc. 3, 7; VII Ecum. 10; Carth. 16; First-Second Council 11. See ch. 13 of title 8 of the Nomocanon and Balsamon’s scholia on it (Ath. Synt. I, 157 ff.). Blastares K, 32 (Ib. VI, 342–345). Harmenop. coll. can. II, 3 III, 2. Cf. the directive of Patriarch Luke of Constantinople of 8 Dec. 1157 (Leunclav I, 220 sq.) against the engaging of clergymen in worldly affairs; and the more recent directives of the Constantinopolitan patriarchal synod against the same in Γεδεὼν Διατάξεις. I, 193 κτλ. 302.

[33] Chalc. 7.

[34] See n. 32 of this §. In many states today the right of the clergy to take part in political questions is recognized by state law, and this right the clergy do in fact exercise. From the canonical standpoint this could by no means be justified, but perhaps from a practical one; although it is very difficult for a priest to keep himself at all times above the political parties, as he must by his priestly ministry.

[35] Ap. 27 and Zonaras’ commentary on this canon (Ath. Synt. II, 34).

[36] Ap. 59

[37] Trullo 27, VII Ecum. 16. On clerical dress in the Belgrade metropolitanate see the directives of the council of bishops, printed in the Collection of the year 1900, pp. 65–70.

§ 63. The Relation Among the Members of the Hierarchy

The relation among the members of the hierarchy on different degrees is determined by the degree itself on which each stands: the higher the degree, the greater the right of precedence; the lower it is, the greater the subordination of those concerned. The oldest degree is the episcopal; after it comes the presbyteral, then the diaconal, and then the degrees of church-servants. To the bishop are subject the members of the clergy of all the other degrees; to the presbyter are subject deacons and all church-servants; the deacon has precedence only over these last. ‘Let presbyters and deacons undertake nothing without the consent of the bishop, for it is he who must give account concerning the people of the Lord and concerning their souls.’[1] By this canon is expressed the fundamental thought of church legislation concerning hierarchical authority over all members of the clergy, who are all, without distinction of order, dependent on episcopal power.

The subordination of the presbyter to the bishop consists in this: that he receives his rank from the bishop, and from him alone, nor has he the right to leave the place of service entrusted to him by the bishop and to withdraw from under his authority, passing into another eparchy without the bishop’s consent.[2] A presbyter may not separate himself from his own bishop and, thus separated, celebrate the holy service and gather separate religious assemblies;[3] likewise, in every matter of his office concerning which he has some doubt, he may not act on his own authority, but must turn to the bishop for guidance.[4] Finally, the precedence of the presbyter over the lower members of the clergy is likewise conditioned by episcopal authority.[5] The subordination of the deacon to the presbyter is likewise determined by the canons, which ordain that deacons must acknowledge the precedence of presbyters, knowing that they are lower than presbyters;[6] the subordination of church-servants to deacons is likewise determined by the canons.[7]

As regards the relation among members of the hierarchy on equal degrees, precedence is determined solely and exclusively by the time when a given person was ordained to a degree, or was promoted to some church dignity. So that no dispute might arise on this point as to who is younger and who is older, the canons ordain that special charters must be issued to those concerned, stating the day on which each was appointed to which degree.[8] This holds for members of the clergy from the presbyteral degree downward; and the canons ordain the same as regards bishops.[9] The offices which some members of the clergy, from the presbyteral degree downward, may hold in the administration of the Church give those persons no precedence of honor at the sacred services over others who are on the same degree, for, in the words of canon 7 of the Council in Trullo, ‘spiritual dignities are far more exalted than worldly ones’;[10] and lest by these latter be understood, for example, even imperial power, the commentators explain that here are to be understood dignities, or offices, which concern only church administration.[11] Accordingly, on equal degrees, whether of the sacred or of the administrative hierarchy, whoever has received a degree by cheirotonia or by cheirothesia, precedence is decided by the time when he was ordained or promoted, without any regard to whether he holds this or that office in church administration.[12] Concerning questions of precedence between secular clergy and monastic clergy on equal degrees of the sacred hierarchy, the canons say nothing.

CHAPTER TWO. Entering the Hierarchy.

I. THE UPBRINGING AND SCHOLARLY PREPARATION OF CLERICS.


[1] Ap. can. 39. Cf. Laod. can. 57. Ignat. ad Magnes, ad Smyrn. Ambros. de sacram. III, 1. Tertul de baptismo 17. Hieron. adv. Lucifer.

[2] Ap 15., I Ecum. 16.

[3] Ap. 31., Carth. 10

[4] Carth. 7

[5] Basil the Great 89, Ignat. ad Smyrn, Tertul. de bapt. 17. Epiphan. haer 75.

[6] I Ecum. 18, Trull. 7., Laod. 20

[7] Laod. 20. Cf. apost. constitutions, vol. VIII, ch. 28: Διάκονος ἀφορίζει ὑποδιάκονον, ἀναγνώστην, ψάλτην, διακόνισσαν, ἐὰν ᾖ τι τοιοῦτον μὴ παρόντος πρεσβυτέρου.

[8] Carthag. 89

[9] Carth. 86. On the relation of bishops to the metropolitan we shall speak further below

[10] Ἐπειδὴ τῶν κατὰ κόσμον ἀξιωμάτων κρείττονα τὰ πνευματικὰ ἐπιστάμεθα (Ath. Synt. II, 321)

[11] Zonaras and Balsamon on Trull. 7. (Ath. Synt. II, 321—324).

[12] Cf. the encyclical of the Athenian synod of April 15, 1854 (Δ. Χριστοπούλου Συλλογὴ τῶν σπουδαιοτέρων ἐγκυκλίων. σελ. 170—173). For the Metropolitanate of Karlovci see the patriarchal encyclical of February 17, 1877.

§ 64. The Older Period

One of the fundamental qualities with which a servant of the Church must be distinguished consists in this: that he be worthy to teach.[1] For this reason, following the example of the Founder of the Church, who in a special manner instructed His apostles, who were to be teachers of the faith,[2] these same apostles always exhorted the pastors of the Church to give themselves to learning,[3] and appointed as pastors only such as had been trained from youth in Christian doctrine.[4] Following this precept of Holy Scripture, the Church has always given its chief attention to its servants, so as to educate and equip them for the successful performance of their service. The ordinary and habitual means for this was, and must be, that candidates pass through the various degrees of the church hierarchy under the guidance of older and more experienced servants of the Church. But besides this, the Church, from the earliest times, concerned itself with schools of religion, which were to be nurseries of Christian enlightenment. Such schools existed at the outset at Ephesus, Alexandria, and elsewhere.[5] From the time of Constantine the Great these began to multiply, and in the course of time we find them, both in the East and in the West, in all the chief centers of the Christian world.[6] These schools were intended for general Christian education, while for theological formation in particular there existed special schools at the episcopal sees.[7] Since the clergy of each eparchy, by the very constitution of the Church, are the helpers and deputies of the bishop in the performance of church service, from this there arose for bishops the right and duty to direct and to supervise the education and upbringing of their clergy, so that afterward they might, without misgiving, entrust to them the pastoral service in the places assigned.[8] The chief subject of study in these schools was Holy Scripture, and for this reason the canons prescribe that candidates for the priesthood must know Scripture exactly and be acquainted with it not only in its words but also in its spirit.[9] Besides this, they had to know all the laws of the Church and, in general, everything pertaining to the constitution, government, and life of the Church.[10] Alongside this theological formation, it was required of candidates for the priesthood that they also be skilled in the corresponding secular branches of knowledge,[11] so that on the one hand they might raise the standing of the clergy in educated secular circles, and on the other might be able to withstand the false teachings that arise in the world, and so help that light to be spread everywhere which shines even in darkness and which the darkness cannot overcome.[12] The canons stress with full decisiveness the necessity of the prior, complete formation of candidates for the priesthood, and strictly forbid ordaining one who has not shown sufficient knowledge at the corresponding examination.[13]

So that, alongside learning, candidates for the priesthood might also become accustomed to ordering their own life in keeping with the priestly calling, seminaries were established, already in the earliest times, at the episcopal sees. The first mention of seminaries is found in the West,[14] and from there such seminaries have since spread everywhere. And where they could not be established, and likewise where separate theological schools could not exist, monasteries supplied the lack, for they were, in ancient times, always centers of learning and of all that pertained to enlightenment. These monastery schools stood, as did the monasteries themselves, under the unconditional authority of the respective bishop.


[1] Δοῦλον δὲ Κυρίου οὐ δεῖ μάχεσθαι, ἀλλ᾽ ἤπιον εἶναι πρὸς πάντας, διδακτικόν, ἀνεξίκακον. II Tim. 2:24. Cf. I Tim. 3:2.

[2] Mark 4:34. John chs. 15—17. Acts of the Apostles 1:3.

[3] Ἔπεχε σεαυτῷ καὶ τῇ διδασκαλίᾳ, ἐπίμενε αὐτοῖς. I Tim. 4:16

[4] II Tim. 3:15. Paul, in instructing Titus regarding the appointment of priests, tells him, among other things, to take heed that he be one who holds fast the faithful word according to the doctrine, so that he may be able both to exhort with sound doctrine and to rebuke those who oppose (Tit. 1:9).

[5] According to the words of Irenaeus (adv. haer. 2, 22), John the Theologian himself founded his own school in Ephesus. Eusebius dates the founding of the Alexandrian school (κατηχήσεων διδασκαλεῖον) to the earliest times of Christianity (hist. eccl 4, 10), and Jerome mentions the Evangelist Mark as the first teacher of this school (Catalog. c. 36). From the time of the Evangelist Mark down to the end of the 4th century, when this school was transferred to Pamphylia and remained there until the 6th century, young men were trained in it who were afterwards to become teachers of the faith. Pantaenus, Clement of Alexandria, Dionysius of Alexandria, Gregory Thaumaturgus, Athenagoras, and others were pupils of this school.

[6] Constantine the Great prescribed by special laws the places where the schools in question were to be located, the subjects to be studied, the number of teachers, and so on. (Ad Cod. Theodos Jac Gothofr de professoribus et de stud. liber.) On the schools at Carthage and in Gaul see August. lib. V confess. c. 8. Hieronym. ep ad. Rustic. On the religious schools in the earlier period of the Serbian Church see, in the younger manuscripts of Dušan’s Code, the following article: “И сију заповед имами от всех старејшују, јуже заповеда нам господ бог наш и свети апостоли и богоносни оци наши и вси свети и вса православнаја католичанска света црков наша васточнаја, мати всем црквам В всаком граде и варошах и селех, идеже сут цркве тамо и училишта градити сиреч школе, да учет се православнаја деца светому писанију и закону божијему Јакоже јест дело добро и богоугодно светије цркви вавдвизати, тако и се благоугодно јест дело пред богом и человеком души и телу полезно И не просто такмо градити, на градити великоже и украшати их ва великих варошах, високе же и палатам подобне. Аште не будут красиле се школе и цркви нижше будут, зане црков от учених красујет се А по том ва градовех и ва варошах цари и кнези и вси бољари да постављајут философе и учене дидаскале, иже будут дети учити всакој књижној и светој премудрости. И да им мазди цар ваздајет ва всако лето и дари да имут противу којегождо их прилежанија подобно јест На тако дело царем и кнезем, и самому патриарху и митрополитом села и руде под школе давати да се крмет и возрастајут.—И даскали да имајут дети учити од всего срца својего и да промишљајут о њих и милост показивати им, и дарки давати им: овогда крстић овогда иконицу малују, јако да дети веселим срдцем прибегајут к њим учити се и всако дете да понудет к ученију Јегда же идут в црков в час молитавни, првеје да имајут деца сабрати се вса к учитељу ва училиште, и тако вси редом по два и два да идут в црков и учитељ их с њими, јако пастир са стадом својим.—Аште ученија не будет, то што јест полза царствам? всаки човек, иже не умејет читати светаго писанија, подобан јест скотом О всем том цар с патриархом и с митрополити и с кнези и с епископи да о том имајут попеченије от всего првеје Идеже сут цркви и свештеници и људи тамо и школа да бивајет. Аште о том царије и кнези с патриархом не промишљајут и не пекут се, то они всему будут вини, и пред Богом будут ответ давати о том. По великих градових и по варошах идеже сут монастири ту калуђери да учет децу, који су учени всакој мудрости. По сели же и прости бељци да учет. Всаки отац и мати и сродници своје дете да посилајут на ученије од 7 лет. Но и градови и вароши и вас сабор да имајут давати мазду дидаскалом такожде и с комуном да их посештајут.” (Tih. O., The Code of Tsar Dušan).

[7] Theodoret. ep. 87 ad Domn Possidon. in vita Augustini

[8] Socrates writes in his Church History (I, 15): “Alexander, bishop of Alexandria… had given orders that young men be brought up and instructed in learning in the church, and especially Athanasius, whom, when he became a mature man, he ordained deacon and took with him to Nicaea.”

[9] VII Ecum. canon 2 and the commentary of Zonaras on the same canon (Ath. Synt. II, 561).

[10] Ὁμοίως ἤρεσεν, ὥστε, χειροτονουμένου ἐπισκόπου, ἢ κληρικοῦ, πρότερον ἀπὸ τῶν χειροτονούντων αὐτοὺς τὰ δεδογμένα ταῖς συνόδοις εἰς τὰς ἀκοὰς αὐτῶν ἐντίθεσθαι, ἵνα μὴ ποιοῦντες κατὰ τῶν ὅρων τῆς συνόδου μεταμεληθῶσιν. Carthag. canon 18 (Ath. Synt. III, 353.)

[11] Sozomen writes of Eusebius of Emesa that at first he learned the rudiments of Christian teaching at his own home, then he studied the secular sciences in the city school, and lastly the theological sciences (Church Hist. 3, 6). Thus in the 4th century we find that those who were to become priests passed completely through what is required today in the Austro-Hungarian Monarchy, where Orthodox candidates for the priesthood must complete: primary schools, the classical gymnasium, and the theological seminary. Cf. on this question my address on St. Sava’s Day 1887 at the Belgrade seminary: The Need of a Classical Education for Candidates of Theology (Belgrade, 1887).

[12] John 1:5.

[13] See Ap. canon 80, I Ecum. 2, Laod. 12, Carth. 18. See also Novel 123 of Justinian. The aforementioned canon 2 of the Seventh Ecumenical Council, in prescribing the prior knowledge which every priest, and especially a bishop, must have, concludes with the words of holy Scripture: Σὺ ἐπίγνωσιν ἀπώσω, κἀγὼ ἀπώσομαί σε τοῦ μὴ ἱερατεύειν μοι (since you have rejected knowledge, I will reject you, that you may not exercise the priestly office for me. Hos. 4, 6)

[14] See Concil. Toletanum a. 531. cap. 1: “De his quos voluntas parentum a primis infantiae annis clericatus officio manciparit, statuimus observandum; ut mox cum detonsi, vel ministerio electorum contraditi, fuerint, in domo ecclesiae sub episcopali praesentia, a praeposito sibi debeant erudiri.”

§ 65. The Present-Day State

According to the general principles now set forth, all the theological schools that exist today are, in general, organized. The difference among all these schools consists in this: that in some, subjects of general education are taught alongside the theological, while in others only theological subjects are taught, and those of general education are taught in secular schools.[1] The necessity, alongside theological formation, of also a general—indeed as complete as possible—secular education is recognized everywhere, and the more strongly so, the more strongly the consciousness has taken root in individual lands of the exalted task of the clergy in the world, and that the clergy must keep pace with the general culture of the age.[2] With a view to this latter point, alongside the regular theological education which qualifies candidates for parish service, higher theological education has also been organized, which prepares candidates for the higher offices in the church hierarchy and for teachers of theology.[3]

Just as attention has been given to learning, so attention has been given also to the upbringing of future servants of the Church, and for this reason there exist everywhere corresponding seminaries with established rules concerning the manner of life of the young candidates for the priesthood.[4] The strictness with which all the prescriptions concerning the full preparation of those who are to be ordained are carried out is guaranteed by positive laws.[5]

As before, so also today, the theological schools stand under the direct authority of the church power.[6] To that authority belongs the right to determine the scope of the theological subjects to be taught and the manner of teaching, to examine the teachers who are to teach, and likewise to keep direct oversight over the course of instruction, and, besides all this, before those concerned receive a permanent position of service in the Church, to subject them to a further examination. In those places where the preliminary sciences are taught in secular schools, the church authority has the right to verify whether instruction in those schools is conducted in the spirit of the Church, and, failing that, to remove from them young men who are preparing to enter a theological school. Just as the theological schools, so too the seminaries stand under the direct oversight of the church authority, and on that authority depends both the admission of pupils into the seminaries and the appointment of the directors in them, and the prescribing of the religious upbringing and manner of life of the pupils.[7]

II. ORDINATION INTO THE CLERGY


[1] In the Orthodox Church in the Austro-Hungarian Monarchy only the theological sciences are taught in the theological schools, while the sciences of general education are studied in the classical gymnasiums, which candidates for the theological schools must complete fully. In the theological schools in Russia (statute of the ecclesiastical seminaries of 14 May 1867, § 127. 128), in Serbia (law on the theological seminary of 11 January 1896, art. 5), in Greece (Νόμος τξζ′ περὶ ἱερατικῶν σχολείων, 27 September 1856, art. 1) and in Halki (κανονισμὸς τῆς ἐν Χάλκῃ θεολογικῆς σχολῆς τῆς τοῦ Χριστοῦ μεγάλης Ἐκκλησίας of August 1867, § 45), the sciences of general education are likewise studied for a fixed number of years

[2] For some theological schools this necessity is expressed in the fact that, without the maturity examination of a classical gymnasium, young men are not admitted as regular students—for example, in the Karlovac theological seminary (§ 105, section III of the rescript of 1868), or in the Czernowitz one (order of 30 August 1875)

[3] For example, in Russia the “Theological Academy” (see the statute of 20 April 1884), into which (§ 111) those young men are admitted who have completed the seminary (духовную семинарію) with distinction.

[4] See, for example, for the seminary in Halki §§ 93—119 of the aforementioned κανονισμός; for Belgrade — the rules of 17 August 1881 (Educational Collection, edited by Jos. Pecić, Belgrade, 1887, pp. 151—158); for the seminaries in the Kingdom of Greece — the Διατάγμα περὶ τοῦ κανονισμοῦ τῶν ἱερατικῶν σχολείων of 27 October 1856, arts. 24—27; for the seminary in Zadar — the rules of 11 August 1883

[5] See: for the Eparchy of Dalmatia, the imperial decree of 5 June 1869; for the eparchies in the Kingdom of Greece, the royal decree of 18 October 1856; in Serbia, the law on church authorities of 27 April 1890, art. 37.

[6] For Halki, see § 3 of the aforementioned kanonismos; for the theological schools in the Kingdom of Greece — § 2 of the law of 27 September 1856; for the same schools in Russia, specifically § 3 of the statute of 14 May 1876 for the seminaries, and § 2 of the statute of 20 April 1884 for the academies; for the seminary in Karlovci — §§ 104, 107 of section III of the rescript of 1868; for the seminary in Belgrade — art. 19, pt. 14 of the law on the ecclesiastical authorities of 27 April 1890, and art. 3 of the law on the seminary of 11 January 1896; for the seminary in Chernivtsi — § 25, II, 4 of the consistorial statute of 2 February 1869; for the seminary in Zadar — § 19 and § 25, II, 4, 7 of the consistorial statute of 24 August 1870; for the seminary in Sibiu — § 174, pt. 4 of the organic statute of 28 May 1869; for the seminary in Sarajevo — §§ 12 and 23 of section II of the consistorial statute of 26 February 1884, and § 9 of the school statute of 19 October 1882; for the seminaries in Romania — art. 19 of the law of 19 May 1893.

[7] See the legal prescriptions mentioned in note 6.

§ 66. Fundamental Conditions for Entering the Clergy

According to the importance of the service entrusted to members of the clergy, church legislation has established in detail the conditions under which a person may enter the clergy, and likewise the qualities he must possess in order to be able to receive ordination. Of the qualities of candidates for the clergy we shall speak in the following paragraphs; here we speak of the fundamental conditions for entering the clergy. By fundamental conditions we mean those which must be unconditionally preserved, in order that a person may be enrolled among the members of the hierarchy.

Of such fundamental conditions there are two, and both rest upon the prescriptions of divine right. The practice of the apostolic Church, and the church legislation of every age, have established for all time the significance of these conditions.

Among these fundamental conditions the first is Baptism. He who wishes to become a member of the sacred clergy must be properly baptized, that is, his baptism must be recognized as valid in the Orthodox Church. In view of this, the Church does not recognize ordination performed in a religious community whose baptism it does not recognize as valid; and, conversely, it recognizes ordination performed in individual religious communities which are not in unity with the Church, but whose baptism it holds to be valid.[1] In the Church of the first centuries, catechumens too were reckoned among Christians in the broader sense, and we have examples of some among these catechumens being chosen for sacred ministry and ordained after their baptism.[2] But these were exceptional cases, and could occur only in view of the position of the Church in the world at that time; and the weight that was placed upon it is proved by the zeal with which, in general, the matter was handled.

The second fundamental condition for receiving ordination canon law holds to be that the person be male. The Church has never recognized in women any inner authority in church affairs; rather, they are, by the command of Holy Scripture, obliged to keep silence in the churches and to be obedient, nor may they perform any inner church service.[3] There existed, in the Church of the older period, certain women in church service—namely deaconesses[4] — but they held no independent authority whatever; they only performed certain services, for the sake of which the bishops, with the prescribed prayers, laid hands upon them, as upon clerics of the lower degrees.[5] Moreover, already by the middle of the 4th century the Church forbade the appointing of deaconesses as a special church office,[6] and afterward they disappear altogether, so that by the 12th century mention is made of them only as of something that had existed in antiquity.[7]


[1] Thus, the First Ecumenical Council, by its canon 8, recognized the validity of the ordinations of the Novatians (cf. canon 7 of the Second Ecumenical Council); the Council of Carthage recognizes by canon 68 the validity of the ordinations of the Donatists; the Seventh Ecumenical Council recognized the same for the Iconoclasts. The latter were discussed at the first session of the council, and after a long examination of the subject, on the basis of the canons and the practice of the older ecclesiastical period, a norm was established for the future as to how one is to deal with clergy who had previously belonged to some heretical sect. See Harduini. IV, 39—75.

[2] Examples: Ambrose, Nectarius, Eucherius, Eusebius of Caesarea, and others

[3] I Cor. 14:34–35, I Tim. 2:11 ff. Cf. canon 70 of the Council in Trullo. The Apostolic Constitutions brand as a heathen custom the practice of women engaging in the sacred ministry: Εἰ δὲ ἐν τοῖς προλαβοῦσι διδάσκειν αὐταῖς οὐκ ἐπετρέψαμεν, πῶς ἱερατεῦσαι ταύταις παρὰ φύσιν τις συγχωρήσει; τοῦτο γὰρ τῆς τῶν Ἑλλήνων ἀθεότητος τὸ ἀγνώημα, θηλείαις θεαῖς ἱερείας χειροτονεῖν, ἀλλ᾽ οὐ τῆς τοῦ Χριστοῦ διατάξεως. Bk. III, ch. 9. Cf. Tertull. de praescript. haeres. c. 41., de bapt. c. 17.; Epiphan. haeres. LXIX. c. 2., haer. LXXIX c. 3. 4.

[4] Διακόνισσαι. They were also called: χῆραι, προκαθήμεναι, πρεσβύτιδες. Epiphan. haeres LXXIX.

[5] Apost. Const. bk. VIII, ch. 19; I Ecum. 19 and the commentary of Zonaras on this canon, where a brief history of these deaconesses is presented (Ath. Synt. II, 160); IV Ecum. 15, Trullo 14. Their duties were: to assist at the baptisms of women (Apost. Const. III, 15 and VIII, 28), to nurse sick and infirm women (ib. III, 15, 19), to guide women preparing for baptism and to instruct them in Christian doctrine (Hieronym. Comm. in Rom. 14, 1), to watch as women entered the church and to assign them the places where they were to stand (Apost. Const. II, 57, VIII, 28, the commentary of Zonaras on canon 11 of Laodicea), and to visit the houses where Christian women lived (Apost. Const. III, 15).

[6] See canon 11 of Laodicea.

[7] See the commentary of Balsamon on canon 15 of the IV Ecumenical Council (Ath. Synt. II, 255). For the various canonical prescriptions concerning women, see in my Collection the alphabetical survey under the word “woman” (2nd ed., p. 354—355)

§ 67. Qualities of Candidates for the Priesthood

He who wishes to enter the hierarchy, and to enjoy hierarchical rights in the Church, must, before all else, be sound in body, so that there be no hindrance to him in his work; further, he must be conscious of the exalted task of the priesthood and possess all that would guarantee him success in his work; further, he must not be bound by any social relations that could hinder him in his work; and finally, he must enjoy general trust and his name must be unstained by anything. Accordingly, the qualities of candidates for the priesthood are: a) physical, b) spiritual—namely intellectual and moral, c) those concerning his free social standing, and d) those concerning his good name.[1]


[1] 1) Φυσικὰ πρόσοντα, 2) πνευματικὰ πρόσοντα, 3) πρὸσον ἐλευθερίας καὶ, 4) πρὸσον ἀγαθῆς ὑπολήψεως. Cf. Ἰωαν. Εὐταξίου Τοῦ κανον. δικαίου κτλ. I, 57. Western canonists set forth these qualities negatively, that is, as defects that hinder ordination. They divide the defects of quality into incapacitates and irregularitates. To the former they assign what we mentioned in the text as the fundamental conditions for being able to receive ordination, while they divide the latter into irregularitates ex defectu (defectus aetatis, corporis, animi, scientiae et fidei, libertatis, lenitatis, sacramenti, natalium, famae) and irregul. ex delicto, and there they enumerate the corresponding transgressions. See, for example, Aichner, Jus eccles. p. 189 sq. Schulte, System des allgem. kathol. Kirchenrechts. (Giessen, 1856) S. 106 fg. The like is found also among the Russian canonists. See, for example, Sokolov, Lectures on Church Law. p. 229 ff., Berdnikov, A Course of Church Law. pp. 41—42.

§ 68. Physical Qualities

To physical qualities belong: 1) a sound body, and in particular, that the person be neither deaf nor blind.[1] But certain lesser bodily defects do not stand in the way of a candidate receiving ordination, if he is otherwise worthy of it.[2] In the canons that speak of this, the principle is stressed that ‘a bodily defect does not defile a man, but a defect of the soul does’[3]; and accordingly church authority judges which bodily defects it must take into account. And since the chief point in this matter is that ‘there be no hindrance in church affairs,’[4] all bodily defects that will not later hinder the regular course of church affairs are left without regard by the church authority; whereas, conversely, the greatest attention is given, and must be given, when some bodily defect might disturb these affairs—for example, when someone suffers from epilepsy, or is crippled, and so forth.[5] Here it must also be taken into account that a bodily defect not give occasion for scandal—for example, when someone is without a nose, or limps badly; and in such a case the guiding principle must be that the outward dignity of the hierarchy itself be preserved.

2) The prescribed age. Entrance into the hierarchy is an act of the free will of the one who wishes to enter it,[6] and at the same time, in one entering the hierarchy, it must be presupposed as certain that he is firm in his religious convictions and understands the significance and importance of the service to which he devotes himself. For the sake of both the one and the other, it is necessary that the person have reached a mature age—that he be of such years that he can express his free will deliberately, and that the Church have assurance that he is conscious of the service he undertakes. Church legislation, from the earliest times, has given attention to this question, and the prescriptions of that legislation are for the most part preserved to this day. For a bishop, the first ordinance concerning the age for ordination we find in the Apostolic Constitutions, according to which a candidate for the episcopate must have at least 50 years.[7] By Justinian’s legislation these years were afterward reduced: first it was prescribed that a candidate for the episcopate must have 35 years,[8] and then again, that he must have passed at least 30 years.[9] For a presbyter, likewise, 30 years are required;[10] for a deacon—25 years;[11] for a subdeacon—20 years.[12] As regards these last—that is, presbyters, deacons, and subdeacons—the canons ordain that the prescribed age must be strictly observed, for ‘whoever is appointed to any sacred degree before the established years shall be deposed,’[13] even though the person be in every other respect worthy.[14] As regards the lower degrees, there are no years prescribed in the canons, but for readers a Novel of Justinian is cited, according to which one may become a reader at 18 years of age.[15] Today, for the lower hierarchical degrees, it is left to the church authorities to judge what age the candidates in question must have, while as regards the presbyteral and diaconal degree, the old canonical ordinances are, in general, still observed.[16]


[1] Ap. can. 78 and the commentary of Balsamon on this canon (Ath. Synt. II, 100). Ap. 79 and the commentary of Zonaras and Balsamon on the same canon (ib. II, 101. 102).

[2] Apostolic canon 77: εἰ ἄξιος δέ ἐστιν ἐπισκοπῆς, γινέσθω.

[3] The same canon. In the Apostolic Constitutions we read that a man who is good and worthy is to be ordained priest, καὶ οὐ τὰ σώματα μωμοσκοπεῖσθαι, ἀλλὰ θρησκείαν καὶ βίους. Vol. VI, ch. 23. Cf. Sozomen, Hist. eccl. VI, 23

[4] Ἵνα μὴ τὰ ἐκκλησιαστικὰ παρεμποδίζοιτο. Ap. 78.

[5] See answer 26 of Balsamon to the Alexandrian patriarch Mark (Ath. Synt. IV, 467—468). Cf. the alphabetical syntagma of Blastares, letter Χ, ch. 11, and letter Δ, ch. 1 (Ath. Synt. VI, 202—203 503).

[6] See notes 1 and 2 to § 70

[7] Οὐκ ἔλαττον ἐτῶν πεντήκοντα. Vol. II, ch. 1.

[8] Nov. 123, 1.

[9] Nov. 137, 2 Cf. κείμενον, ch. 28 of title I of the Nomocanon (Ath. Synt. I, 66) and the σχόλιον of Balsamon (ibid.).

[10] Neocaes. can. 11, Trullo 14. Nomoc., title I, ch. 28. ibid.

[11] Carth. can. 16, Trullo 14. Nomoc. ibid.

[12] Trullo can. 15 and Balsamon’s commentary on this canon (Ath. Synt. II, 338), where he mentions the 16th novel of the emperor Leo the Wise. See this novel in Zachariae a Lingenth., Jus. graeco-rom. III, 88., and the 75th novel of the same emperor. ibid. III, 172—173.

[13] Trullo canon 15.

[14] Neocaes. canon 11.

[15] Nov. 123, 13, which Balsamon cites in the commentary on canon 14 of the Seventh Ecumenical Council (Ath. Synt. II, 619).

[16] In the Patriarchate of Constantinople, according to a synodal directive of June 1796, bishops may not ordain a deacon before he is 25 years old, nor a presbyter before the age of 30. In the Kingdom of Greece, according to the law of October 18, 1856 (art. I, pt. 2), 25 years are required for a deacon and 30 years for a presbyter. In Russia, according to the law of April 16, 1869, 25 years are likewise required for a deacon, and for a presbyter that he be, as far as possible, not younger than 30. In the Metropolitanate of Karlovci, § 36 of the Declaration prescribes that before the age of 25 no one may be permitted to take the monastic vow or be ordained subdeacon, deacon, and presbyter. In Serbia, according to art. 37 of the law on ecclesiastical authorities of 1890, no one younger than 25 may in any case be ordained parish priest; the same is prescribed by the decision of the council of bishops of October 17, 1884, which also determines that deacons are not to be ordained before the age of 21.

§ 69. Spiritual Qualities

Of the spiritual qualities which a candidate for the priesthood must possess, the first is faith. He must fully know all the truths of the Christian faith, must understand them in the sense in which the Orthodox Church understands them, and be capable of teaching others in these truths.[1] This faith must be firm and unshakeable, and church authority, for the sake of complete assurance of this, and lest the person waver in that faith, forbids ordaining those who have only recently converted to the Church,[2] and likewise those who were baptized under extraordinary circumstances—for example, during a grave illness—and of whom it may be supposed that they did not have time to fully embrace the Christian faith.[3] For the sake of assurance concerning the full and firm faith of the candidate for the priesthood, the canons require, besides other things, that, for someone to be ordained a priest, all his household must be Orthodox Christians, and, if they are not already so, that they must first all be converted.[4]

Beside faith, the canons require of a candidate for the priesthood full knowledge of everything that is to constitute his future service, and that he be capable of putting that knowledge to good use. Beyond the prior systematic scholarly training which the candidate must have, church authority, in order to be assured of his abilities, subjects him before ordination to a strict examination. The First Ecumenical Council forbids ordaining persons who are not sufficiently trained and examined,[5] and deprives of the right to perform priestly service one who has been made presbyter without examination through the negligence of a bishop.[6] Other councils repeat the same.[7] Byzantine legislation paid particular attention to this, and through its laws gave also state significance to this church ordinance.[8] This assurance of the Church concerning the knowledge of the one to be ordained is obtained through a formal examination to which he is subjected—for a deacon and a presbyter, before a special examining board composed of several senior and experienced priests,[9] and for a bishop, before the episcopal synod.[10] Besides this, it is prescribed for the candidate of the priesthood who is to be ordained that he must first, by oath, testify to his faith and to the fact that he will strictly observe what the Church commands him;[11] whereupon a special confessor must further examine him, and by a special charter testify publicly in church that he has found him worthy of the priesthood;[12] and the bishop who ordains him must, at the very act of ordination, remind him of the chief rules of his future conduct;[13] while for a bishop it is further prescribed that he must publicly confess before all in the church his faith, and take a solemn oath that he will keep the traditions and laws of the Church.[14]


[1] I Tim. 3, 3. 4, 16. II Tim. 2, 25. 3, 15—17. VII Ecum. can. 2, and cf. Ap. 58. 80., I Ecum. 2., Laod. 12.

[2] I Tim. 3, 6. Ap. can. 80, I Ecum. 2, Laod. 3. These are the so-called Νεόφυτοι. The canons also apply to the neophytes (the newly baptized) those who, coming from secular life, wish to receive ordination at once without the requisite preparation for it. Sard. 10.

[3] Neocaes. can. 12

[4] Carthage can. 36. Cf. on the fact that all the members of the household of a candidate for the priesthood must unconditionally be Orthodox, Sozomen, Ecclesiastical History V, 16.

[5] Canon 2 and my commentary. Rules I, 168.

[6] Canon 9 and my commentary. Rules. I, 205—207. Cf. canon 80 of Basil the Great, from which it is evident that this is an ancient custom, which was always devoutly preserved.

[7] VII Ecum. 2., Carth., 18.

[8] Justinian Nov. 123, 12: “Clericos non aliter ordinari permittimus, nisi litteras sciant et rectam fidem.” Cf. et Nov. 137, 2.

[9] That examination board is composed, in the Dalmatian eparchies, of the members of the eparchial consistories, and in the eparchy of Chernivtsi of special permanent members chosen from among the members of the consistory and the professors of theology. For the Karlovac metropolia see § 34 of the declaratorium and § 10, pt. 6, sec. IV, of the rescript of 1868. For Serbia see the decision of the council of bishops of October 23 in the year 1893.

[10] See canon 2 of the Seventh Ecumenical Council.

[11] Justin. Nov. 137, 2; see the “oath of a cleric wishing to be ordained”, in “Orthodox Serbian Church,” (Belgrade, 1874) pp. 206–208.

[12] See Τόπος κανονικῆς συμμαρτυρίας in the Pedalion (ed. 1864, p. 758). The so-called “letter of confession”, which the clergyman in question issues to the one who is to be ordained, is similar to this. It is printed in “Orthodox Serbian Church in the Principality of Serbia” by Metrop. Michael. Cited ed., p. 206.

[13] Carth. can. 18.; and Zonaras, in his commentary on this canon, writes: “At an ordination the bishop must point out to those whom he is ordaining the enactments of the council, both with regard to the faith and equally with regard to how they ought to live and perform the ecclesiastical duties, so that, knowing the prescriptions of the fathers, they may act in accord with those prescriptions” (Ath. Synt. III, 353–354). Ordinarily these rules are given to newly ordained presbyters in the form of an episcopal exhortation. Cf. the “Instruction to a Newly Appointed Priest,” which the synod of the Russian church issues, or the “Episcopal Exhortation on the Scroll Given to the Presbyter at Ordination,” which was compiled by the former bishop of Novi Sad Platon, and printed in Vienna in 1857, and in a Serbian translation in the year 1892 in Novi Sad.

[14] See the rite of episcopal ordination and the “Rite of the Confession and Promise of the Hierarch.” St. P., 1865.

§ 70. c) Qualities as Regards the Freedom of the Candidate

These qualities concern, first, the free will which the candidate must manifest in entering the priesthood, and then his free standing in secular society—namely, that he is not bound by any obligations imposed upon him by society.

As regards the first, no one may be compelled to receive ordination; rather, this must proceed from the free will of the person concerned and from the calling which he feels within himself for priestly service. The canons condemn every ordination performed against the will of the one whom someone wishes to ordain;[1] and this is likewise condemned by civil legislation.[2]

As regards the second, the canons affirm the unchanging principle that the priesthood may belong only to persons who are, by their standing, free in society.[3] Since he who enters the clergy must devote himself exclusively to church affairs and occupy himself with these alone, without meddling in any secular business,[4] it necessarily follows that only he may be received into the clergy who is not bound by any external obligation that would prevent him from freely performing the service of the Church; and consequently, if he is bound by such an obligation, he can be received only once he has been entirely freed from it. According to the social conditions of the Greco-Roman state, the canons forbade—and, wherever similar conditions exist, forbid today—receiving into the clergy: a) slaves, until their masters free them from their obligations;[5] b) curiales, who held appointed posts in state service;[6] and c) soldiers, or more precisely, those who by state law are subject to military service.[7]


[1] Can. 10 of Basil the Great and Zonaras’s commentary on the same canon (Ath. Synt. IV, 125). But when someone has entered the clergy of his own free will, he is obliged to obey the ecclesiastical authority when it wishes to raise him from one rank to a higher one. See canon 31 of the Council of Carthage, which condemns the disobedience of those in question in this respect; and Balsamon also states the motive of this canon: “It has sometimes happened that certain clergy, when the bishops summoned them to higher ranks for the benefit of the church, resisted this on the grounds that it was more agreeable to them to remain in the ranks they then occupied, or that they had a good income, or that they enjoyed bodily comfort” (Ath. Synt. III, 383–384).

[2] Leonis Nov. 2. On personal liberty see the Austrian law of December 27, 1862.

[3] Nomocanon, tit. I, ch. 36 (Ath. Synt. I, 77).

[4] Ap. can. 6, 81, 83. See the order of the Constantinopolitan synod of May 1797, under Patriarch Gregory (Γεδεὼν Κανον. Διατάξεις. I, 302. Πρβλ. καὶ I, 193). Cf. Nom. IX, 36 (Ath. Synt. I, 228).

[5] Ap. can. 82, Chalc. 4, Gangr. 3.

[6] In earlier times, all Curiales, or Aulici, were understood by this—namely, persons who performed court services, and likewise various state officials: Palatini, Magnates, Regum Officiales, Ministeriales superiores, Procuratores, Δουκήναριοι, and so on, or Decuriones, civil and municipal officials (Gothofr. comment. in Cod. Theodos. lib. XII tit. 1). Cf. the 29th letter of Ambrose of Milan. Concerning such officials, canon 10 of the Council of Sardica orders that they may be received into the clergy only when, over a long period, there has been an examination of “their faith, their good conduct, their steadfastness and meekness”. According to the laws of the state, an official who wished to enter the clergy of the church had to spend several years beforehand in a monastery as a novice, while a soldier who desired this had to be a novice in a monastery for 15 years under the strict supervision of a special spiritual father. Justin. Nov. 123, 15, nov. 137, 2.

[7] Cf. Cod. Theodos. lib. VII tit. 20. c. 12. Cod. Just. lib. I. tit. 3. c. 27.

§ 71. D) Qualities Concerning Good Name

Qualities of this kind are not conditioned by the origin of the family from which a person descends, but concern the person himself—namely, that no one can reproach him with anything in his domestic or social life that could cast a shadow of suspicion on his good name. In the Old Testament Church, anyone was considered unworthy of priestly service who did not descend from a particular, appointed tribe and family;[1] in the New Testament Church the canons forbid regard to this, and instead ordain that attention be given to the personal qualities of those who wish to enter the clergy.[2] In view of this, the canons permit the reception into the clergy even of those born of an unlawful union, provided only that they are worthy of the priestly rank and possess all the other conditions required for it.[3]

As regards domestic life, the apostles themselves commanded that only those be deemed worthy of ordination whose conduct in domestic life is exemplary,[4] and in this respect the canons pay their chief attention to the marriage of the candidate for the priesthood, forbidding the reception into the clergy of those: a) who have married twice;[5] b) who have taken to wife a widow, or a woman divorced from her first husband;[6] c) who live in concubinage;[7] d) who have entered marriage within a forbidden degree of kinship;[8] e) who have a wife who is an adulteress;[9] f) who have taken a harlot, or a woman who performed on the stage, or one who by her station could not freely enter marriage;[6] g) who have taken a non-Orthodox wife;[10] and in general, h) who have entered an irregular marriage.[11] Speaking of the marriage of priests, the canons are so strict that they ordain the deposition of any priest who has entered a marriage contrary to the prescriptions on priestly marriage, and in general contrary to the prescriptions of Christian marriage; and if someone has, through ignorance, entered such a marriage, the canons permit him to bear only the name of priest, but he may perform nothing priestly.[12]

Having established precise prescriptions regarding priestly marriage, the canons do not require unconditionally that everyone must marry before ordination, but leave it to those concerned to choose whether to marry or not.[13] In this respect the Orthodox Church holds one fixed rule: namely, that whoever wishes, as a priest, to live in marriage must marry before ordination; but whoever wishes to live in celibacy must declare that decision before ordination, and afterward, under no circumstances, may marry. To live, then, in marriage or outside marriage, is left to the priest’s own will, save that he is bound to declare it before ordination, and, as a priest, must thereafter sacredly keep to it: so that if he entered the order married, he may not afterward drive away his wife,[14] and if he entered unmarried, he may not afterward marry[15] (§76, 3). An exception to this general rule is the episcopal degree. Down to the second half of the 7th century bishops too could be married; then two canons were issued at the Council in Trullo, by which a bishop may not live with a wife once he has become bishop, but must first, by mutual agreement, separate from her, and she must live apart from the bishop’s residence, while he must see to her maintenance.[16] From that time marriage began to be regarded as an impediment to episcopal ordination, although even down to the 12th century there were still bishops living together with their wives.[17] After that it ceased entirely, and in the course of time it became the custom to appoint bishops from among monks, although no canon exists on the matter.[18]

Besides domestic life, the canons require that a candidate for the priesthood enjoy a good name also in social life, that is, that he be free from all that could tarnish that good name. For this reason it is forbidden to receive into the clergy: a) one who has apostatized from the Christian faith or from the Orthodox Church,[19] b) one who practices sorcery and believes in charms,[20] c) one who wishes to obtain rank by bribery,[21] d) one who has performed on the stage,[22] e) one who has committed murder, whether voluntary or involuntary,[23] f) one who has appropriated and seized what belongs to another,[24] g) one who is a usurer,[25] h) a perjurer,[26] i) one who has mutilated himself,[27] j) a fornicator and adulterer,[28] and, in general, k) one who has defiled himself by any bodily sin to the scandal of others.[29]


[1] Exod. 28:1; Num. 18:7.

[2] Trullo can. 33, and the commentary of Zonaras and Balsamon on this canon (Ath. Synt. II, 379–381).

[3] Canon 8 of Nicephorus of Constantinople: Οἱ ἀπὸ παλλακίδος, ἢ διγάμων, ἢ τριγάμων τικτόμενοι παῖδες, ἐὰν ἄξιον ἱερωσύνης ἐπιδείξωνται βίον, χειροτονοῦνται (Ath. Synt. IV, 427). Balsamon’s 62nd answer to the question of Mark, patriarch of Alexandria (Ib. IV, 494). See also the Pedalion (the cited ed.), p. 727. Cf. Zhishman, Eherecht S. 702, and A. Pavlov, May the illegitimately born be ordained to the holy orders? (Church Gazette 1889, no. 9, p. 226 ff.). Regarding defectus natalium in the Roman Catholic Church, see Schulte, Lehrbuch des kath. Kirchenrechts. III Aufl. S. 197.

[4] I Tim. 3, 2. 5, 11. 12.

[5] I Tim. 3, 2. 12. Tit. 1, 6. Ap. 17, Trull. 3, Basil the Great 12.

[6] Ap. 18.

[7] Ap. 17.

[8] Ap. 19.

[9] Neocaes. 8.

[10] Trull. 14, Laod. 10, Carth. 21.

[11] Trull. 26.

[12] Trull. 26, and the commentary of Zonaras and Balsamon on this canon (Ath. Synt. II, 362, 363).

[13] See my article on this: “Must a secular priest, according to the canonical regulations of the Orthodox Church, necessarily be married?” (Truth, the 1st year, p. 156 ff.)

[14] Ap. 5, Trull. 13, 30, Gangr. 4.

[15] Ap. 26, Chalc. 14, Trull. 3, 6.

[16] Trull. 12, 48. See Dignities, pp. 108–109, and my commentary on canon 12 of the Council in Trullo. Rules I, 457–473.

[17] Dignities, pp. 109–110.

[18] Cf. canon 2 of the council held in the church of St. Sophia and the commentary on this canon by Balsamon and Zonaras (Ath. Synt. II, 709—710), as well as Blastares (Ib. VI, 284—285). Cf. Sym. Thessal. De poenit. cap. 206.

[19] Ap. 62., I Ecum. 10., Ancyra 1. 2. 3. 12., Peter of Alexandria 10. 11. 12. 14., Athanasius, epistle to Rufinianus, Gregory of Nyssa 2., Basil the Great 1. 81.

[20] Gregory of Nyssa 3., Basil the Great 7. 65. 72. 83.

[21] Ap. 29., Chalcedon 2., Trullo 22. 23., VII Ecum. 4. 5. 15. 19., Basil the Great 90.

[22] Carthage 15. 45. 63. Cf. Augustin De civit. Dei. lib. II c. 14.

[23] Gregory of Nyssa 5.

[24] Ap. 25., Basil the Great 61.

[25] Ap. 44., I Ecum. 17., Trullo 10., Laodicea 4., Carthage 5. 16., Gregory of Nyssa 6., Basil the Great 61.

[26] Basil the Great 64, 82., Ap. 25.

[27] Ap. 22. 23., I Ecum. 1., First-Second Council 8.

[28] Ap. 61., I Ecum. 2. 9., Neocaesarea 1. 9.

[29] See the commentary of Balsamon on apostolic canon 61. (Ath. Synt. II, 79).

§ 72. General Assessment of the Qualities of Candidates for the Priesthood

In assessing the qualities that the canons require of those who wish to enter the hierarchy, and equally in judging the various acts that bar entry into it, canon law proceeds by its own particular rules, different from those of civil law, and has regard to the character of the office that the one becoming a member of the hierarchy is to perform. In this, canon law looks above all to the inward side of a given act, insofar as the nature of the person concerned can be learned from it; and even if that act carries no consequence in civil relations, nor was formally established in a court, but the ecclesiastical authority has learned of it by its own means and has become convinced that the act proves a corruption in the nature of the one who committed it, it will on that ground alone regard the same act as a canonical impediment to ordination. For this reason the canons require that the nature of the candidate in question—his inclinations, his habits—be examined exactly, and that the bishop be informed of all this in detail before the ordination is performed;[1] and if it is found upon this examination that the candidate’s nature cannot be reconciled with the priestly office, that he lacks those qualities by which a priest must be distinguished, then judgment will be made as to the weight of this or that notorious act, and how much importance it should carry in deciding whether or not it is to count as an impediment to the candidate’s reception into the hierarchy. Besides this, canon law, in judging the qualities of candidates for the priesthood—where an act has been committed that could be regarded as an impediment to ordination—will take no account whatever of a circumstance that in other cases counts for much: namely, that the person concerned has repented of what he did and has wholeheartedly undergone the prescribed penance. In this case what is taken into account is the publicity of the act and the proof of it; for if the act was publicly committed and proven, then however much the person may repent and however fully the Church may forgive him the fault, the committed act nevertheless remains in the memory of other people and has shaken the good name of the person concerned, so that the ordination of such a person would serve to the debasement of priestly dignity and would stand in opposition to the aims of the priestly office. In view of this, the canons strictly forbid receiving into the hierarchy anyone who, on account of any act whatsoever, stands in ill repute in public opinion.[2]

As regards all the qualities of priestly candidates in general, the canons judge them only with respect to persons who are true members of the Church; hence the various impediments to ordination that may have existed in such persons before they received baptism vanish with baptism, and the Church, in a given case, judges only those impediments that come to light after someone has already become a full member of it.[3] The full rigor of the canons does not extend even to those cases where an impediment to ordination was overlooked and this happened through ignorance, the persons concerned themselves disclosing the same impediment.[4] The right of leniency from the rigor of the canons belongs to the competent ecclesiastical authority. To the same authority belongs also the right of dispensation from certain impediments, where the interest of the Church requires it and where the rigor of certain canonical ordinances is itself conditional, provided the general fundamental rules in this regard are not thereby violated.[5]


[1] I Ecum. 2. 9., Trullo 22., Basil the Great 89.

[2] Ap. 61., I Ecum. 2.

[3] Cf. Ap. 17., Trullo 3., Basil the Great 20

[4] Cf. Trullo 3. and the commentary by Zonaras on this canon (Ath. Synt. II, 314).

[5] Cf. Ap. 80., Neocaes. 12., Basil the Great 1., etc.

§ 73. Tonsure Into the Clergy

The visible sign of a person’s entry into the clergy is the seal of tonsure (σφραγὶς ἐπικουρίδος, character tonsurae) by the bishop’s hand. Sacred tonsure (ἱερατικὴ κουρά, sacerdotalis tonsura) is prescribed by the 33rd canon of the VI Ecumenical Council and the 14th canon of the VII Ecumenical Council as the necessary and first act by which one may be enrolled in the clergy and so enter the hierarchy. Balsamon writes: “The canons regard as a cleric everyone from the day he received the seal of tonsure from the hand of the hierarch.”[1] “As soon as anyone has received the laying-on of hands of tonsure from a hierarch, that same hour he has become a cleric.”[2]

The act of tonsure is founded upon the apostolic ordinance concerning the vow to God.[3] But as a rite for entry into the clergy, this act was introduced into the Church at the time when the legislative activity of the Church began to develop more vigorously and when prayers and the rite of laying-on of hands for the several hierarchical degrees came to be prescribed—that is, in the second half of the fourth century and in the fifth century. It was introduced, moreover, on the model of monastic tonsure (κουρὰ μοναχική, tonsura monachalis), when bishops wished that clerics too should imitate monks in life and in virtues, and when bishops themselves, for the greater part, began to come from the monks.[4]

The act of the tonsure of a cleric[5] by itself confers on the person concerned no hierarchical right as yet. This act is performed before the person receives the “first degree of the priesthood,” that is, that of reader, so that one who has received only the tonsure but has not been made a reader is not empowered, by the ordinance of the 14th canon of the VII Ecumenical Council, to read from the ambo in church. The act of tonsure is necessary in order that the hierarchical degrees may afterward be received, but of itself it only enters the person concerned into the roll of the clergy, and on the strength of that act he may perform the subordinate church services that his ruling bishop assigns him.


[1] Commentary on canon 33 of the Council in Trullo (Ath. Synt. II, 380).

[2] Commentary on canon 14 of the VII Ecumenical Council (Ath. Synt. II, 617).

[3] Acts of the Apostles 21, 24.

[4] Thomassin, vet. et nov. eccl. discipl. I. lib. 2. cap. 37.

[5] In the Greek Great Euchologion there exists, independently of the appointment of readers, the prayer Εὐχὴ εἰς τὸν εἰσερχόμενον εἰς διακονίαν ἐκκλησιαστικήν.

§ 74. Ordination

Ordination (χειροτονία) is the name given to that act by which a person enters the hierarchy and receives ecclesiastical power.[1] This act is performed within the altar, and through it divine grace is imparted to the person concerned to perform the holy mysteries. Distinct from this is another act, performed outside the altar, by which the person concerned is not granted the grace to perform the mysteries, but which likewise brings him into the hierarchy. This second act is called elevation (χειροθεσία, σφραγίς, προβολή). By the first, that is, by ordination, men become bishops, presbyters and deacons; by the second, the lower members of the hierarchy are made, or else those who already hold ordination of one or another hierarchical degree are elevated to some particular service of the Church or ecclesiastical dignity.[2]

In order that ordination be fully valid in a juridical respect, it must be performed exactly according to the canonical rules, which are unconditionally binding on all;[3] and once ordination to a given hierarchical degree has been rightly performed, it cannot be repeated again for that same degree[4] (§ 76.1). It must be conferred for each degree in the prescribed succession, from the lower to the higher, and such an interval of time must pass between one degree and the next that the candidate’s ability, and whether he is worthy to be raised to the higher degree, can be examined.[5] The act of ordination itself must be performed publicly in church, in the presence of the people, who are to bear witness that the person concerned is “worthy” of the hierarchical degree to which he is being raised,[6] and this during the liturgy,[7] and usually on a Sunday,[8] so that as many of the people as possible may be present at the act.

Every ordination must be performed with a designation of the person concerned to a definite place of service. The 6th canon of the Council of Chalcedon ordains: “No one is to be ordained without designation (ἀπολελυμένως, absolute)—neither presbyter, nor deacon, nor anyone else of the ecclesiastical order—but the one ordained must be specifically (ἰδικῶς, specialiter) appointed either to a city church, or a village one, or to a martyr’s shrine, or to a monastery. As for those who are ordained without such designation (ἀπολύτως, absolute), the holy council decrees that their appointment be void and that they perform no service whatsoever, to the shame of the one who performed the ordination.”[9] This canonical ordinance is founded on Holy Scripture,[10] and serves to supplement the ordinance of the First Ecumenical Council, according to which every bishop, presbyter and deacon was always held to be ordained for one definite place.[11] The Chalcedonian canon mentioned makes no statement that bishops too must be appointed with designation of a place of service, but this is self-evident already from the bond in which the canons place a bishop with his church, which is regarded as widowed without him.[12] The severity of these canonical ordinances regarding ordination to a definite place is justified by the age in which they were issued, when various heretical clergy caused disorders in the constitution of the Church. In the twelfth century, when the earlier troublesome conditions caused the Church by heretics no longer existed, it was no longer strictly watched that every cleric be ordained by name to one church or another, but this was left, as it is left today, to the discretion of the church authority, to appoint clergy even without a particular service attached to one definite church.[13]

Whoever has entered the priestly order through a lawful ordination can no longer withdraw from it of his own will[14] (§ 76.2).


[1] “The priesthood (ἡ ἱερωσύνη), as a mystery, was entrusted by Christ to the apostles, and through the laying on of hands by the bishops, who succeeded the apostles, the ordination (χειροτονία) of such men takes place even to this day, that they may distribute the divine mysteries and serve for the salvation of men”. Orthodox Confession, Part I, Answer 109.

[2] See canon 2 of the Fourth Ecumenical Council, where the distinction between ordination and appointment is mentioned. Cf. the commentaries on this canon by Zonaras and Balsamon (Ath. Synt. II, 218—220). On the very meaning of the word χειροτονία see the commentary of Zonaras on Ap. 1 (Ib. II, 2).

[3] See ch. 6 of title I of the nomocanon (Ath. Synt. I, 45. 46).

[4] “A bishop, or presbyter, or deacon who receives from anyone a second ordination, both he and the one who ordained him shall be deposed.” Ap. 68. Ὁ καθ᾽ οἱονδήτινα τρόπον δὶς χειροτονηθεὶς ἐπὶ τῷ αὐτῷ καὶ ἑνὶ ἱερατικῷ ἀξιώματι, καθαιρεῖται, καὶ οὐ μόνον αὐτὸς, ἀλλὰ καὶ ὁ ἐν εἰδήσει τοῦτον χειροτονήσας—thus Balsamon elucidates this canon (Ath. Synt. II, 87). Cf. canon 48 of Carthage: “Semel sanctificatis nulla deinceps manus item consecrans praesumit accedere. Nemo sacros ordines, semel datos, iterum renovet.” Cyprian. de ablut. ped. The canons speak of a regular ordination, i.e., of one performed by lawful Orthodox pastors and according to the established prescriptions, for, according to the same 68th Apostolic canon, an ordination performed by heretics (παρὰ αἱρετικῶν) is void. Such heretical ordination was always repeated when anyone passed from heresy to Orthodoxy and was worthy of holy orders. I Ecum. 19., II Ecum. 4., III Ecum. 5. For the rest, the church had, both with regard to baptism performed in a non-Orthodox communion and likewise with regard to ordination, its own definite and precise rules as to which to recognize and which not to recognize, and it recognized as such, even within its own communion, certain clergymen who had passed over from certain non-Orthodox communions to Orthodoxy and did not ordain them anew. See I Ecum. 8, canons 57 and 68 of Carthage, Basil the Great 1.

[5] See canon 10 of Sardica, canon 17 of the Protodeutera and Balsamon’s commentary on this latter canon (Ath. Synt. II, 702–704). The canons do not determine precisely how much time must pass between one and another degree of ordination, but say simply: ἐν ἑκάστῳ τάγματι τὸν νενομισμένον χρόνον ἀποπληρῶν—canon 17 of the Protodeutera, Ath. Synt. II, 701; ἕξει δὲ ἑκάστου τάγματος ὁ βαθμὸς οὐκ ἐλαχίστου δηλονότι χρόνου μῆκος—canon 10 of Sardica, Ath. Synt. III, 256). But this must be regarded as regulated by a legal command concerning the years which the persons in question must have when they are appointed to the various ranks. Canon 16 of Carthage prescribes that a reader may be appointed when he is of mature age, a subdeacon when he is 20 years old (Trullo 15), a deacon when he is 25 years old (Trullo 14), a presbyter when he is 30 years old (Trullo 14, Neocaesarea 11). Accordingly, five years may be regarded as the time that must pass between one and another degree; although the church has always paid more attention to the spiritual qualities of the person in question than to his years, and we know by way of example that some were raised to the episcopal rank within only a few days straight from the world: Ambrose of Milan, Nectarius of Constantinople, Photius, and others.

[6] See canon 7 of Theophilus of Alexandria and Balsamon’s commentary on this canon (Ath. Synt. IV, 347). Gregory Nazianzen blames Maximus of Constantinople above all because he was not ordained bishop in the church before the people, but in a house where entertainments were held (χοραύλου λυπρὸν οἰκητήριον. Carm. de vita sua). Likewise Socrates (Ecclesiastical History 4, 29) says of Ursinus, who wanted to snatch the high-priestly throne from Damasus in Rome, that he was ordained unlawfully οὐκ ἐν ἐκκλησίᾳ, ἀλλ᾽ ἐν ἀποκρύφῳ τόπῳ τῆς βασιλικῆς καὶ ἐπικαλουμένης Σικίνης. The idea of canon 7 of Theophilus of Alexandria—that the people must testify that the person in question is worthy of the hierarchical rank to which he is being appointed—is also expressed in the Apostolic Constitutions (bk. VIII, ch. 4), and then in today’s rite of ordination, when after the clergy the chanters, in place of the people present, say: ἄξιος, достоинъ

[7] Canon 5 of the Council of Laodicea and the commentary of Zonaras on the same canon. In Theodoret (Hist. eccl. c. 13) it is said that ordination must be performed τῆς μυστικῆς ἱερουργίας προκειμένης. According to Eusebius (Hist. eccl. 6, 43) the objection was raised against Novatian that he had been ordained by drunken men ὥρα δεκάτῃ (at the tenth hour by the reckoning of that time, or at 4 o’clock after noon by our reckoning of time)—This 5th Laodicean canon, which speaks of those who belong to the rank of hearers (τῶν ἀκροωμένων), that ordination may not be performed in their presence, has been translated incorrectly in the Kormchaia, and by the text of this canon, in it, ordination would have to be performed concealed from the people. That text reads: “поставленіе на слусѣ людемъ не бываетъ;” and the commentary on the canon says the same: “Молитвы глаголемыя отъ архіерея надъ поставляемыми епископы и презвитеры и діаконы не глаголются велегласно, якоже всѣмъ людемъ слышати, но токмо внутрь сущимъ со архіереомъ святителемъ” (cited ed. I, 73). This entered the Kormchaia from Aristenus (Ath. Synt. III, 175). But that this is based on nothing is seen, first, from the fact that the original full text of the canon says otherwise, and, next, from the fact that this contradicts the old custom, which is preserved even today, that the bishop reads the prayer invoking the Holy Spirit upon the one being ordained (which is the chief moment of ordination) in a loud voice, so that it is precisely all who hear it, and after that prayer both the clergy and the people join their prayer with that of the bishop. Such an understanding of this canon, as it is in the Kormchaia, would contradict also the aforementioned canon 7 of Theophilus of Alexandria, by which the people are to bear witness in church that the one in question is worthy (ἄξιος) of the hierarchal rank, for that testimony on the part of the people would make no sense if ordination had to be performed concealed from the people.

[8] Συνελθὼν ὁ λαὸς ἅμα τῷ πρεσβυτερίῳ καὶ τοῖς παροῦσιν ἐπισκόποις ἐν ἡμέρᾳ κυριακῇ συνευδοκείτω. Apost. Const. vol. VIII. ch. 4. But whether ordination could not also be performed on days other than Sunday, of that the canons say nothing.

[9] Ath. Synt. II, 230. Cf. Pitra I, 525.

[10] Acts 14, 23., Tit. 1, 5., I Pet. 5, 2.

[11] I Ecum. 15.

[12] Ep. of the Ephesian council, Anc. can. 16, Carth. 78.

[13] See the Commentary of Zonaras on canon 6 of the IV Ecum. (Ath. Synt. II, 231).

[14] “Those who have once entered the clergy, or have devoted themselves to the monastic life, we command that they may no longer enter either military or secular service; but whoever dares to do this, and does not return, repenting, to that which he has chosen for God’s sake, let him be anathema.” IV Ecum. can. 7. A presbyter, therefore, who leaves his rank and wishes to take upon himself some other service, civil or military, is punished with anathema, the highest degree of ecclesiastical punishment, for deposition (καθαίρεσις) would be no punishment for him at all, since he has himself already relinquished the presbyteral rank. Archim. Ioann, in interpreting this canon, says: “Just as the vows of monasticism, so also the sacramental ordination of a spiritual person to the service of the church are already recognized as irrevocable; for they are chosen voluntarily, performed solemnly, and by their very essence require of a man already a decisive separation from worldly callings and affairs, and the whole and entire dedication of himself to God for his whole life. After this, a man’s return to a worldly calling would be perjury before God, a betrayal of conscience, a degradation of the sacred service to God, and a preferring to it of service to the world” (Course of Church Laws II, 273). Balsamon, in his Commentary on this canon, cites the 7th Novel of Emperor Leo: περὶ τοῦ ὁσάκις ἄν τις ἐκ τοῦ κληρικοῦ σχήματος πρὸς τὸ λαϊκὸν ἀπονοηθείη μεταβαλεῖν, τοῦτον καὶ ἄκοντα πρὸς αὐτὸ πάλιν ἀποκαθίστασθαι (Zachariae, Jus. gr.-rom. III, 78). This novel—that no one may dare to leave the presbyteral rank into which he has entered, and that if he has left it, he must again be returned to it, with the observance of strict penances—is cited as fully valid in the church, besides other canonists of the older period, in the 14th century by Blastares K, 32 (Ath. Synt. VI, 345) and Harmenopoulos, can. cod. III, 2 (Leunclavii Jus gr.-rom. I, 33).

§ 75. The Right to Ordain

The right to ordain belongs solely and exclusively to the bishop,[1] and to no one else in the Church.[2] In order that a bishop may canonically exercise this right, the canons prescribe certain precisely defined conditions which, if they were not observed, would render the ordination invalid. Of these conditions, some arise from the episcopal office itself as such, and others from the bishop’s position in the hierarchy of jurisdiction.

Ordination, as we have said, cannot be repeated, and this constitutes one of its fundamental properties. In order, then, that it have full ecclesiastical significance and validity, such that every possibility of its repetition is excluded, it must be performed by a bishop who possesses full and unimpeachable authority to perform it; and he will possess that authority if he received it in the lawful way[3] from those who are called by law to confer it, and who themselves received that same authority through an unbroken hierarchical succession from the apostles—for, according to the Church’s belief, it is precisely this succession, unbroken from the apostles to the present day,[4] that constitutes the basis of the hierarchy’s legitimacy. Besides this lawful succession of authority, in order to perform ordination lawfully—and thereby introduce someone into the hierarchy—the bishop himself must occupy a lawful place within that hierarchy and be a full member of it. Accordingly, if the bishop himself is not such a full member of the hierarchy, he will not be able to perform a lawful ordination, nor will such an ordination, even if performed, have any significance in the Church. This will be the case if a bishop takes monastic vows,[5] if he has been deposed,[6] if he has departed from the unity of the Church by following some heretical teaching,[7] and finally, if he was not himself appointed by lawful bishops and is therefore not the bearer of a lawful hierarchical succession.[8]

Besides these conditions, in order that an ordination performed by a bishop have full effect also in the legal sense, the observance of certain other conditions is required, conditions arising from the bishop’s position in the hierarchy of jurisdiction. By his episcopal rank alone a bishop is not yet empowered to ordain and to introduce into the hierarchy whomever he wishes, wherever he wishes; rather, he must be guided in this by the legal prescriptions that mark out the bounds of his activity in this respect. First of all, in this regard, a bishop must possess hierarchical jurisdiction over a defined territory, and indeed an independent jurisdiction, lawfully received from the competent authority.[9] With such jurisdiction he is fully entitled to ordain within the bounds of that territory to which his jurisdiction extends, and he is accordingly forbidden to ordain beyond those bounds,[10] and thereby to infringe the rights belonging to another bishop.[11] This may be permitted to him only when, owing to certain circumstances, the bishop of another territory is himself unable to do so and so authorizes him to ordain in his place,[12] or else when, owing to extraordinary events in the life of the Church, disorder arises in some territory such that the need emerges to depart from the existing legal prescriptions.[13] When someone is to be ordained for a definite place of service in the Church, in respect of which other established factors also have the right to voice their opinion, then the bishop’s competence is not unconditional, but must be conditioned by, and governed according to, the voice of those factors.[14]

The right to ordain presbyters, deacons, and all the lower servants of the Church is recognized by the canons as belonging personally to a single bishop: “Let a presbyter be ordained by one bishop (ὑπὸ ἑνὸς ἐπισκόπου χειροτονείσθω),” and likewise a deacon and the other clergy.[15] But a single bishop by himself does not have the right to appoint another bishop; this right is given to an assembly of bishops, of three, or at the least of two.[16] The reason for this is that all bishops are equal to one another, just as the apostles too received equal rights of authority from Christ,[17] and accordingly no bishop by himself alone can have the right to appoint other bishops, but this belongs only to their joint authority;[18] whereas the fact that a single bishop has the right to ordain presbyters and other clergy is founded on this, that the legal relations arising from that act are limited only to the bounds of the territory of the bishop concerned, and do not introduce the one ordained by a single bishop into the sphere of legal relations beyond the bounds of that eparchy in which he was ordained.

A bishop with independent jurisdiction has, as we have said, the exclusive right to ordain to all hierarchical degrees from presbyter downward. This right of his he may, within the limits canonically prescribed, delegate to established persons, who in such a case exercise this right in the bishop’s name and by virtue of his authorization. Among such persons the canonical sources mention chorepiscopoi. These chorepiscopoi had received episcopal ordination, and as regards the performance of the sacred rites they had all the same authority as any other bishop; but, owing to their dependent position in the constitution of the Church, they could not exercise that authority independently, since they did not possess independent jurisdiction, but could exercise it only in the name of, and according to the authorization given them by, the regular eparchial bishop.[19] As concerns ordination, the canons grant chorepiscopoi the right to ordain, in the districts entrusted to them, subdeacons, readers and other lower clergy;[20] presbyters and deacons they could ordain only when authorized to do so by the eparchial bishop, and without such authorization they were not entitled to do so, under threat of removal from their post.[21]

Like the chorepiscopoi, the former assistant bishops (boēthoi), who were attached to certain eparchial bishops,[22] likewise had the right to ordain presbyters and deacons in the name of, and by authorization of, the eparchial bishop, as do today’s vicar bishops (ἐπισκοπικοὶ ἐπίτροποι).[23]

In the name of, and by authorization of, the bishop, the superior of a monastery also has the right to ordain readers,[24] and even subdeacons,[25] but solely and exclusively for his own monastery.[26]

These are the only cases mentioned by the canons in which someone other than the regular eparchial bishop may perform an ordination.


[1] Ap. can. 2, I Ecum. 19, IV Ecum. 2, Ant. 9, Laod. 26 and others. Chrysostom (hom. 11 on I Tim.) emphasizes the exclusive right of the bishop to ordain: Οὐ πολὺ τὸ μέσον αὐτῶν (πρεσβυτέρων) καὶ ἐπισκόπων. Καὶ γὰρ καὶ αὐτοὶ διδασκαλίαν εἰσὶν ἀναδεδεγμένοι, καὶ προστασίαν τῆς ἐκκλησίας. Καὶ ἃ περὶ ἐπισκόπων εἶπε (ὁ ἀπόστολος) ταῦτα καὶ πρεσβυτέροις ἁρμόττει· τῇ γὰρ χειροτονίᾳ μόνῃ ὑπερβεβήκασι, καὶ τοῦτο μόνον δοκοῦσι πλεονεκτεῖν τοὺς πρεσβυτέρους

[2] On the basis of one place in Jerome’s commentary on the Epistle to Titus, where he proves the equality between episcopacy and presbyterate, and that bishops only later appropriated to themselves authority over presbyters, it has been put forward that presbyters also have the right of ordination, as do bishops. Jerome writes as follows: “Idem est presbyter qui et episcopus, et antequam diaboli instinctu studia in religione fierent, et dicerentur in populis: ego sum Pauli… communi presbyterorum consilio ecclesiae gubernabantur. Postquam vero unusquisque eos, quos baptizaverat, suos esse putabat, non Christi, in toto orbe decretum est, ut unus de presbyteris electus superponeretur ceteris, ad quem omnis ecclesiae cura pertineret, ut schismatum semina tollerentur? Putat aliquis non scripturarum, sed nostram esse sententiam, episcopum et presbyterum unum esse, et aliud aetatis, aliud esse nomen officii, relegat apostoli ad Philippenses verba.” Jerome himself later corrected this thought of his, still asserting the equality between presbyter and bishop, but acknowledging that ordination belongs only to the bishop: “Quid enim facit episcopus, excepta ordinatione, quod presbyter non faciat?” (Ep. 85. ad Evagr.). This thought was preached especially by certain heretics, and Epiphanius (haeres. 75. n. 4), refuting Aerius, who asserted this, writes: Πῶς ἔσται τοῦτο δυνατόν; ἡ μὲν γάρ ἐστι πατέρων γεννητικὴ τάξις· πατέρας γὰρ γεννᾷ τῇ ἐκκλησίᾳ, ἡ δὲ πατέρας μὴ δυναμένη γεννᾶν, διὰ τῆς τοῦ λουτροῦ παλιγγενεσίας τέκνα γεννᾷ τῇ ἐκκλησίᾳ, οὐ μὲν πατέρας, ἢ διδασκάλους. Καὶ πῶς οἷόν τε ἦν τὸν πρεσβύτερον καθιστᾶν, μὴ ἔχοντα χειροθεσίαν τοῦ χειροτονεῖν; ἢ εἰπεῖν αὐτὸν εἶναι ἶσον τῷ ἐπισκόπῳ. Cf. on this the historical-dogmatic dissertation by Dr. A. Kurz, Der episkopat der höchste vom Presbyterate verschiedene Ordo. Wien 1877

[3] Here it is understood, not only that the ordination was performed, as prescribed by the hierarchal service books approved synodally, but also that no fraud or anything contrary to the very essence of the rite itself was employed. See canon 4 of the Second Ecumenical Council and Balsamon’s commentary on the same canon (Ath. Synt. II, 177—178), and likewise canon 18 of Sardica and Balsamon’s commentary on this canon (Ath. Synt. III, 276—277. Cf. Eusebius, Ecclesiastical History VI, 43)

[4] See Macarius, Orthodox Dogmatic Theology § 181. Basil the Great canon 1, canon 18 of Sardica.

[5] The reason for this is set out in the 2nd canon of the council held at Constantinople in the church of St. Sophia: “Since certain bishops, who had taken upon themselves the monastic habit, endeavored to remain still at the height of the hierarchal office, and no attention was paid to such conduct of theirs, therefore this holy and ecumenical council, with the intention of correcting this negligence and of setting in order, in accordance with the ecclesiastical institutions, so disorderly an affair, ordains that, if any bishop or other one of hierarchal dignity should wish to devote himself to the monastic life and to place himself in the position of penitence, he can no longer appropriate to himself episcopal dignity. For the vows of monks represent the duty of obedience and discipleship, and not of teaching or of leadership, and the person in question promises, not that he will be the shepherd of others, but that he himself will listen to the shepherds. For that reason, as has already been said, we establish that no one who has been enrolled in the episcopal and pastoral roll may step down to the place of those who are shepherded by the shepherds and who do penance. And whoever should presume to do this, after the proclamation and publication of the ordinance now enacted, such a one, since he has removed himself from the episcopal degree, is no longer to return to his former dignity, which he has degraded by his own deeds.”

[6] “A bishop, or presbyter, or deacon, who dares, after having been canonically deposed for public offenses, to touch the ministry that had once been handed over to him, such a one shall altogether be separated from the church,” says the 28th Apostolic canon. Cf. II Ecum. 6, Ant. 4.

[7] Ap. can. 62, I Ecum. 10, Anc. 1, 2, Peter of Alexandria 10.

[8] The Orthodox Church does not recognize the ordination of a presbyter who was ordained by a bishop of the Anglican Church, because among those bishops (the Anglican ones) the apostolic succession has been severed.

[9] Ap. can. 39, Ant. 15, 16, 17, 18. Vicarial bishops or chorepiscopi, since they do not possess independent jurisdiction, cannot ordain independently either, but only when the eparchial bishop authorizes them to do so (Anc. 13, Ant. 10, VII Ecum. 14). A bishop who no longer occupies the throne that he formerly occupied, and who is in retirement, has no right to ordain independently (the Letter of the Ephesian council); and likewise neither does the one who, for certain reasons, cannot occupy the throne for which he was designated (Ant. 18.)

[10] Ap. 35, II Ecum., III Ecum. 8, IV Ecum. 5, Anc. 13, Ant. 13, 22, Sard. 3, 15, Carth. 48, 54. Such an ordination as a bishop performs in another eparchy is called in the canons: ἄκυρος καὶ ἀβέβαιος (irrita et infirma. Sard. 15).

[11] Ant. 22, and cf. Balsamon’s commentary on this canon and the pertinent quotations in that commentary (Ath. Synt. III, 165).

[12] Ap. can. 35, Ant. 22, and elsewhere.

[13] Cf. Epiphan. ep. ad Joh. Hierosolym.

[14] See the third section of this Part II

[15] Ap. canon 2. This canonical rule is founded on Holy Scripture (I Tim. 5, 22. Tit. 1, 5)

[16] Ap. can. 1., I Ecum. 4., VII Ecum. 3., Anc. 23., Carth. 49.

[17] See notes 6. and 7. §. 49.

[18] Cf. the Apostolic Constitutions, vol. III ch. 20. Theodoret’s Ecclesiastical History 5, 23., Socrates’ Ecclesiastical History 5, 15., Sozomen’s Ecclesiastical History 7, 15. With regard to ordination in the Roman Catholic Church, the same prescriptions hold for presbyters and those below them as in the Orthodox Church (Walter. Ed. cit. S. 472), while for the ordination of a bishop the Roman pope delegates one bishop, who will perform the ordination with the participation of two more bishops, although the validity of the rite itself does not depend on this (the participation of the two bishops) (Walter S. 510).

[19] On chorepiscopi see Dignities. P. 37 ff.

[20] Ant. 10., VII Ecum. 14., Basil the Great 89

[21] Ant. 10., Ancyra 13. and the commentary of Archim. Ioann on this last canon (Course of Church Laws. I, 340–341)

[22] On certain assistants to bishops (ἐπισκόπων βοηθῶν) see in the ecclesiastical history of Eusebius VI, 11., VII, 32.

[23] For example, in the Russian Church

[24] VII Ecum. 14. and Balsamon’s commentary on this canon (Ath. Synt. II, 616).

[25] Ὁ ἔχων εὐχὴν ἡγουμένου, πρεσβύτερος ὤν, χειροτονεῖ ἀναγνώστην καὶ ὑποδιάκονον ἐν τῇ ἰδίᾳ μονῇ. Canon 6. of Nicephorus the Confessor (Ath. Synt. IV, 427).

[26] See the canons mentioned in the two preceding notes.

§ 76. The Effects of Ordination

By ordination the person concerned becomes a full member of the hierarchy, and receives all those rights and privileges that both the canons and the civil laws recognize as belonging to members of the hierarchy, while at the same time taking upon himself all the duties that the priestly order in general, and the particular hierarchical degree in especial, lay upon him.

In keeping with the mysterious significance of ordination, it has, for the person who has received it, particular effects that arise from that significance, and which are precisely set forth in the canons.

1. Whoever has rightly received ordination to a hierarchical degree from the competent bishop cannot seek and obtain a new ordination for that same degree. As with baptism, so ordination too cannot be repeated.[1] “A bishop, presbyter or deacon who receives another ordination from someone (δευτέραν χειροτονίαν) shall be deposed, both he and the one who ordained him,” prescribes the 68th Apostolic canon. Cyprian of Carthage compares ordination with baptism, and argues for the importance of ordination by its significance, just as of baptism, for the one brings a person into the number of the members of the Church, and the other into the number of the chosen servants of the Church, and just as baptism cannot be received a second time, so neither can ordination.[2] Zonaras, in his commentary on the aforesaid Apostolic canon, holds that some may have sought a second ordination after a first one correctly performed because they found some fault in the bishop who had ordained them the first time, or because they held a particular faith in some other bishop, and hoped that if that bishop ordained them anew they would receive a greater grace of the Holy Spirit.[3] The opinion of such persons is mistaken, for an ordination performed by a bishop strictly according to the canonical rules has unconditional validity, even though that bishop may have personal faults and be a sinful man, for, in the words of Chrysostom, God does not ordain all bishops, but through all bishops He works.[4] The canons allow ordination to be repeated only in such a case where it is proven that the person concerned was ordained by some heretical bishop, since heretical ordination has no value whatsoever;[5] just as an ordination obtained through simony likewise has no value whatsoever.[6]

2. Whoever has once lawfully received ordination can never again, of his own will, renounce it. “Those who have once entered the clergy, or have devoted themselves to the monastic life, and who then desire to enter military or civil service, and who, having dared to do so, do not return with repentance to what they chose for God’s sake, let them be anathema”—so prescribes the 7th canon of the IV Ecumenical Council.[7] The severity of this ordinance is explained by the constant conviction of the Christian Church regarding the close bond between a priest and the ecclesiastical service that he has received through a mysterious consecration, which binds a person to the Church for his whole life—for that same consecration he received solemnly, in accordance with his own inner calling, and so he cannot, nor may he, renounce the service that he voluntarily took upon himself and solemnly vowed to keep faithfully unto the grave, and give himself to another service, which is not the service of God and the Church, without incurring anathema, as the same Chalcedonian canon says. This conviction of the Church is founded on divine law. In Holy Scripture we read the commandment that a priest must be faithful (πιστός) to his service until the grave, for this God Himself requires of the stewards of God’s mysteries and the servants of Christ (1 Cor. 4:1–2). It is on divine law, then, that the canons on this subject are founded, canons that condemn the faithlessness to the Church of Christ’s servants and stewards of the divine mysteries, who thereby become transgressors of the oath sworn before God and betrayers of the Church. And the very significance of the priesthood and of the priestly order itself entails a close bond between the Church and its servant who has become such through mysterious consecration. The priestly order would lose that significance were it permitted for anyone to lay it aside at will and with impunity for the sake of worldly reckonings and earthly advantages, or from levity and instability of soul. The canons make no mention at all of such causes as might in some way compel individual clergy to give up the priestly order—for instance, some infirmity of soul that might hinder the successful performance of the priestly service. The canons do not even presuppose such causes, which, for the rest, lose their significance of themselves the moment attention is turned to the words of the Saviour Himself about undertaking the priestly service and about carrying it out (Luke 9:62; 14:28–30). And if anywhere, it is especially in the holy service of the altar that, by reason of its own importance, there is required not only great circumspection and self-examination upon entering that service, but the firmest constancy, even to self-denial and to death itself, in the discharge of priestly duties.[8]

In faithful exposition of the ordinance of Holy Scripture, the canons decisively condemn every priest who leaves the priestly service and enters worldly service. The 62nd Apostolic canon subjects to strict censure the cleric who denies his own name, even if he did so at the greatest peril to his life. The 81st Apostolic canon likewise condemns a bishop or presbyter who devotes himself to worldly service; so too the 53rd Apostolic canon. In these latter two canons, it is true, mention is made of clergy who wish at the same time to perform both priestly and some worldly service, so they do not speak of leaving the priestly order as such, but they nonetheless bring out the principled idea that one who has devoted himself to the priestly service can no longer take up worldly offices. The leaving of the priestly order and entry into worldly service is already discussed by the 7th canon of the IV Ecumenical Council[9], which decrees anathema—the severest ecclesiastical penalty—for those who dare to do this and do not return in repentance to what they chose for God’s sake. But the most resolute and clearest condemnation of the wilful abandonment of the priesthood and the tendering of resignation from priestly service is found in the letter, or 9th canon, of the III Ecumenical Council to the council of Pamphylia concerning Metropolitan Eustathius, who had tendered a written resignation from his office, and this is likewise condemned in the 3rd canon of Cyril of Alexandria. On the first of these, that is, on the 9th canon of the III Ecumenical Council, we have spoken sufficiently in our commentary on that canon.[10] The canon (3rd) of Cyril of Alexandria resolves our question in the clearest and simplest way. He condemns it when some priestly person tenders a resignation from his office, or in other words, when he seeks to be released from priestly service, on account of some threat from certain persons, or out of fear or some necessity; and he adds further that, even were none of this the case, it is nonetheless not consonant with the church institutions that written resignations from priestly service be tendered, “for if they are worthy to serve, let them remain in that service; if they are not worthy to serve, let them not remove themselves by resignation, but rather let their own deeds condemn them (μὴ ἀπὸ παραιτήσεως ἐξίτωσαν, κατεγνωσμένοι δὲ μᾶλλον ἐπὶ πράγμασιν, nec per renuntiationem exeant, sed rebus ipsis potius condemnati).” This is clear and plain: no priestly person may seek to be released from priestly service, whatever the reason urging him to it, for this is contrary to the church institutions (οὔτε τοῖς τῆς ἐκκλησίας ἀρέσκον θεσμοῖς, ecclesiasticae consuetudini non placet); if he is worthy to serve, he must remain in that service; if he is not—that is, if he is guilty of some canonical offense, as the 21st canon of the Trullan council puts it—then the competent ecclesiastical court will judge him and subject him to whatever penalty he deserves, and so, if need be, not only to deposition, as the 62nd Apostolic canon says, but even to anathema, as the 7th canon of the IV Ecumenical Council ordains.[11]

3. Whoever has once been ordained cannot afterward enter into lawful marriage. Canon 6 of the Trullan council decrees: “Neither subdeacon, nor deacon, nor presbyter, after ordination, may enter into the marriage bond; and whoever dares to do so shall be deposed (καθαιρείσθω).” By this canon the ordinance of the 26th Apostolic canon is renewed and proclaimed a general and unalterable law for all time, that no one may enter into marriage who has already once been appointed subdeacon, and still less one who has been ordained deacon or presbyter. Should any of those who have entered the clergy (§ 73) wish to join himself to a wife by lawful marriage, let him do so before ordination (πρὸ τῆς χειροτονίας, antequam ordinetur) to the subdiaconate, says the aforesaid Trullan canon; but afterward he may in no wise do so. This ordinance of the canon law of the Orthodox Church has always held good and must unconditionally hold good always. In the Nomocanon in Fourteen Titles is cited the law of 18 October 530 of the Emperor Justinian, in the sense of the 26th Apostolic canon, which speaks of the unconditional prohibition against marrying for one who has already received ordination; such a marriage is held to be unlawful and disgraceful, and children of such a marriage are regarded not as natural (naturales) children, but as wholly unlawful and unworthy of the right of inheritance. By the fact that this law of Justinian was received into the fundamental canonical collection of the Orthodox Church, its full binding force for the Church has been acknowledged. Balsamon, in his scholion on the passage of the Nomocanon mentioned, adds that the marriage was held void and the children illegitimate no matter by what means the clergyman concerned had been released from his order when he then married.[12] Basil the Great, in his 6th canon, condemns as fornication every marriage that a cleric contracts after ordination, and decrees that it must be dissolved. And Zonaras and Balsamon, in their commentaries on this canon of Basil the Great, remark that this must be done all the more promptly, so as to remove every occasion of sin from the clergyman concerned even when he has been deprived of the priestly order[13] — in other words, if a clergyman has been deprived of his order by the competent authority and has thus become a layman, and as such has married, the Church does not regard that marriage of his as lawful, but that same marriage must be dissolved, “so that thereby the heretics be deprived of the occasion,” as Basil the Great says in the canon mentioned, “to reproach us, as though by indulgence we drew someone to ourselves in sin.” This conviction of the Church regarding the prohibition of marriage for clergy of higher orders, even though they have been deprived of the priesthood, is expressed most clearly in Balsamon’s commentary on the 44th canon of Basil the Great, where the marriage of priestly persons is decisively condemned. “To priests,” it is said there, “who have once renounced a second marriage by receiving consecration and vowing themselves to God, it cannot be permitted that, for the sake of carnal pleasure, they renounce the priestly dignity (διὰ τὴν σαρκικὴν ἐπιθυμίαν παραιτήσασθαι τὴν ἱερατικὴν ἀξίαν), trample the vow made to God, and serve carnal pleasure; but even if they cease to belong to the priesthood, it must be forbidden them to defile with a second marriage bodies once consecrated (κωλυθήσονται τὰ ἅπαξ ἱερωθέντα σώματα αὐτῶν δευτέροις γάμοις βεβηλῶσαι, corpora sua quae sunt Deo semel consecrata prohibebuntur secundis nuptiis profanare).” In this sense speaks also a decision of the patriarchal synod of Constantinople of the year 1655.[14] And it could not have spoken otherwise, standing as it does upon the canonical teaching of the Orthodox Church.

4. Ordination binds the priestly person to a particular daily prayer, independent of the liturgy, which he is bound to serve at appointed times. This is conditioned by the mysterious consecration that the person concerned receives through ordination, and by the extraordinary grace he has thereby received. A written ordinance to this effect is contained in the 126th canon of John the Faster and in the 48th canonical prescript of the Patriarch of Constantinople Nikephoros the Confessor. In the fourteenth century the patriarchal synod of Constantinople established the offices (chinoposledovaniya) that priestly persons must read every day, privately, in their own home. The book “On the Duties of Priests” has a particular section that speaks of prayer as a priestly duty, and article 203 in particular provides that priests are bound to fulfil this duty not only publicly in the churches on Sundays and feast days, but also privately in their homes and in other places.[15]

5. In accordance with the mysterious significance of ordination, and in connection with its hierarchical character, it lays upon those who have received it the duty of canonical obedience (ὑπακοὴ κανονική, obedientia canonica). This obedience arises from the canonical relations between the members of the hierarchy, and is conditioned by the seniority of persons on the higher degrees of the hierarchy over those on the lower, and, consequently, by the subordination of these latter to the former (§ 63). Canonical obedience, in its gradation from deacon upward, is regulated by the 13th, 14th and 15th canons of the ninth local council (of Constantinople, 861). The canons speak in particular of obedience to the bishop, whom they designate the spiritual father of the presbyter (ὅς πατήρ ἐστιν τοῦ πρεσβυτέρου κατὰ πνεῦμα).[16] For disobedience to the bishop the canons prescribe the deposition of the priestly persons concerned, branding such conduct on the part of the disobedient as lust for power and self-will.[17] It happened that certain priestly persons refused obedience to their competent bishop on the ground that they were in service at institutions that were not under the bishop’s immediate administration. The 8th canon of the IV Ecumenical Council subjects such persons to canonical penalty, determining that every cleric, without any distinction, must be unconditionally subordinate to his bishop and dependent on him in everything.[18] By the canons, priestly persons are likewise punished for disobedience when a bishop wishes to advance someone to a higher rank in the Church and to raise him from one degree of service to a higher one, and that person opposes this.[19] Balsamon, commenting on this canonical ordinance, sharply condemns such disobedient persons and demonstrates that they must submit to their bishop even when there is no pressing necessity for such an advancement.[20] To justify their disobedience to the bishop, certain priestly persons have alleged as cause certain transgressions of which the bishop was supposedly guilty. The Council of Constantinople of the year 861, by its 13th canon, determines for such a case that the person concerned shall be deprived not only of his hierarchical rank in the Church, but even of the very name of priest, while for the laymen concerned who approve such disobedience to a bishop, the same canon determines that they be wholly cut off from the Church (παντελῶς ἀφοριζέσθωσαν). The only case in which priests may refuse obedience to a bishop at any moment, without waiting for the relevant synod’s decision, is when a bishop begins publicly to preach some heretical teaching in church. In such a case the 15th canon of the aforementioned council says that the priests concerned shall not only not be subject to canonical penalty, but shall on the contrary be worthy of the honor due to the Orthodox, for thereby they have condemned not a bishop, but a pseudo-bishop.[21]


[1] Ap. canon 47. 68. Carth. 48

[2] De ablut. ped., c. 27.

[3] Ath. Syntagma II, 87.

[4] Balsamon’s commentary on Ap. canon 31 (Ath. Synt. II, 41)

[5] See further §§. 77. 78.

[6] Ap. canon 29, Chalcedon canon 2, Trullo canon 22, and my commentaries on those same canons. The Rules I, 85. 329. 502.

[7] My commentary on this canon in the Rules. II, 342. See also Ap. canon 62 on the cleric who renounces his own name

[8] On the basis of this there developed in the Roman Catholic Church in the 12th century the teaching on the character indelebilis of the priesthood, which teaching in the 16th century received dogmatic significance at the Council of Trent. (Sess. VII. De sacramentis in genere, can. 9. Sess. XXIII. De sacramento ordinis, can. 4.) See on this in my commentary on Trullo canon 21, The Rules I, 495—496.

[9] That this (Chalcedonian) canon is to be understood in this way is attested by all the medieval Greek commentators, and after them (or after Aristenus) also the Slavonic Kormchaia (I, 96)

[10] The Rules. I, 308—325.

[11] In the Russian Church, on the basis of article 86 of the spiritual consistory statute of the year 1883, priests are permitted to seek and obtain permission to abandon their rank and pass over into the ranks of the laity. But that even there this is regarded as devoid of all canonical foundation, I have shown in my commentary on Trullo canon 21, The Rules I, 500—501

[12] Ath. Syntagma. II, 211

[13] Ath. Synt. IV, 108.

[14] My commentary on Trullo canon 6 in the Rules I, 446—450. In the Russian Church, on the basis of a decision of the Moscow Council of 1667 and a decree of April 30, 1724, widowed priests and deacons are today permitted to marry, once the Holy Synod has released them from the priestly rank. And that in that same church this is regarded as not founded on the canons, I have shown in my commentary on the Trullo canon just mentioned.

[15] See, for the Eparchy of Dalmatia, the circular letter of August 19, 1891, no. 204.

[16] Ath. Synt. II, 690.

[17] Ap. canon 31, canon 13 of the ninth local council.

[18] My commentary on the same canon. The Rules. I, 344.

[19] Carthage can. 31.

[20] Ath. Synt. III, 283

[21] My commentaries on this and on canon 13 of the same council. The Rules, II, 288. 290.

§ 77. The Basic Standpoint of the Orthodox Church

III. Ordination of Persons of Another Faith.

The chief guiding principle of the Church in judging the validity of an ordination performed in a society of another faith, and consequently in judging whether or not a priest who has passed over to the Church from some such society is to be ordained anew, has been, and is, the judgment as to the degree to which that society has departed from the teaching and discipline of the Church, and whether it is heretical or only schismatic, and to what extent it is heretical, and to what extent schismatic. In this important question, account is taken, in the first place, of whether a society of another faith departs from the Orthodox Church only in some particular points of faith and particular rites, or whether it errs in the fundamental truths of the Church and holds an altogether perverted teaching, both in matters of faith and in respect of church discipline. The clergy of a society of this latter kind can never be recognized in the Orthodox Church. Further, account is taken of whether the religious society concerned regards the priesthood as a divine institution, and priestly authority as an authority deriving from divine right, or whether it regards the priesthood as some office that is acquired just as any other worldly office, and that is necessary only in order to maintain due order in the performance of certain religious duties. In this latter case, since there is no true priesthood at all, the Church cannot recognize it either. Finally, since the basis of a lawful priesthood consists in the unbroken succession of hierarchical authority from the apostles down to the present day, the Church directs her chief attention to whether that apostolic succession has been preserved in a given religious society; and accordingly, in those religious societies in which that succession has been unbrokenly preserved, the priesthood must be considered canonically valid, even though various opinions exist within those same societies that do not touch the very basis of the Christian faith, or the essence and power of the mysteries. But as soon as that apostolic succession has been cut off in a religious society, and in that society, severed from the unity of the Church, a special hierarchy of its own has been introduced, independent of that succession, then the priesthood of such a society cannot be recognized as canonically genuine either—and consequently, when a priest from such a religious society passes over into the Orthodox Church, he cannot be received into her as a priest, but a new ordination must be performed over him, provided he otherwise has all the conditions and qualities required of a priest of the Orthodox Church.
§ 78. Canonical Practice

In keeping with the fundamental standpoint of the Church on the question of the ordination of those of another faith, as just set forth, both the canons and the practice of the Church speak. The 68th Apostolic canon condemns a bishop, presbyter or deacon who receives ordination a second time, and adds: “except it be proven that he received ordination from a heretic; for those baptized or ordained by such can be neither believers nor clergy.”[1] Basil the Great points to, as the first reason why the church services of heretics need not be recognized, the fact that among them the lawful hierarchical succession has been cut off, so that among them there is no lawful priesthood either.[2] On this basis the Church has, in general, judged the priesthood of all religious societies that were not in communion with the universal Church, paying attention as well to how far those societies had departed from the fundamental truths of the Christian Church; and priests from those societies in which the apostolic succession had been preserved, and which had not erred against the fundamental Christian truths, she received into her communion as regular priests without a new ordination,[3] whereas priests of those societies in which none of this held true she received as mere laymen.[4] Likewise she received as mere laymen those priests too who, though not belonging to any heretical society, had been appointed by bishops who had broken the bond with the lawful hierarchy.[5]

The present-day practice of the Orthodox Church on this question differs as regards the clergy of the Roman Catholic Church from that as regards the Protestants. Among the Protestants the priesthood is not recognized as a divine institution, nor the existence of church hierarchy as being of divine right, and accordingly, apart from everything else, the Orthodox Church cannot recognize, nor does she recognize as priests, those persons among the Protestants who perform religious services among them. As regards the priesthood of the Roman Catholic Church, the Orthodox Church is guided by the 1st canon of the Council of Constantinople of the year 879, at which the lawfulness of that priesthood was recognized;[6] and today, when a Roman Catholic priest wishes to pass over into the Orthodox Church and to be a priest within her, he is received according to the established rite, nor is any rite of ordination performed over him, but the ordination he received in the Roman Catholic Church is recognized.[7]


[1] Εἰ μήγε ἄρα συσταίη, ὅτι παρὰ αἱρετικῶν ἔχει τὴν χειροτονίαν, τοὺς γὰρ παρὰ τῶν τοιούτων βαπτισθέντας, ἢ χειροτονηθέντας, οὔτε πιστοὺς, οὔτε κληρικοὺς εἶναι δυνατόν. Ath. Synt. II, 87. The canons simply call such priests false priests (Ψευδιερεῖς.) Ap. can. 47.

[2] Can. 1., and cf. Laodicea can. 32

[3] For example: the Cathari (I Ecum. 8), the Donatists (Carthage 68), the Encratites (Basil the Great 1), the Messalians (the acts of the council of Ephesus. Harduini. I, 1542).

[4] Montanists, Paulicians, Arians, Macedonians and other similar heretics; and if they were worthy of the priesthood, they ordained them without any regard for the ordination which they had received from heretical bishops (I Ecum. 19., Laodicea 8)

[5] II Ecum. 4. 6., cf. Ap. 31., Antioch 5., Gangra 6., and the letter of the First Council of Nicaea to Alexander (ap. Socrat. hist. eccl. I, 9).

[6] “The holy and ecumenical council commands that if any clergy, or laymen, or bishops from Italy, who dwell in Asia, or in Europe, or in Libya, have been excommunicated, or deposed, or anathematized by the most holy Pope John, the same shall be regarded as excommunicated, anathematized and deposed also by the most holy Photius, patriarch of Constantinople. And whatsoever clergy, or laymen, or men of the episcopal and priestly rank Photius, our most holy patriarch, shall in whatever province whatsoever subject to excommunication, or deposition, or anathema, let the most holy Pope John acknowledge such as under the same sentence of punishment, and with him the holy church of God of Rome.” At the council that issued this canon there were 383 bishops, who all together with the legates of the Roman church signed it and confirmed it. And after the definitive separation of the churches (1053), the better canonists of the eastern church recognized the canonical character of Roman Catholic ordination. See the answers (1 and 2) of John of Kitros, archbishop, to Constantine Cavasilas (Ath. Synt. V, 403), and the canonical answers of Demetrius Chomatenus, archbishop of Bulgaria (of the end of the 12th and the beginning of the 13th century), to the same Cavasilas (Ath. Synt. V, 430 sq.).

[7] See “the Rite of how to receive the priests of the Roman church into communion with the Orthodox Catholic church” in the book of Metropolitan Michael “The Orthodox Serbian Church” pp. 211–213. See Nic. Nilles S. I., Symbolae ad illustrandam historiam ecclesiae orientalis (Oeniponte, 1885. p. 96–110.), where a decree of the S. Officii of September 29 in the year 1666 is cited, by which it was ordered: “ordinatos a schismaticis non esse reordinandos, sed tantum egere dispensatione super irregularitate, juxta constitutionem Clementis VIII.”

§ 79. The Concept and Task of the Ecumenical Council

THIRD DIVISION. Organs of Church Authority. CHAPTER ONE. Church authority in the ecumenical church. I. ECUMENICAL COUNCILS.

The ecumenical council (οἰκουμενικὴ σύνοδος)[1] is an assembly of the pastors and teachers of the Church, gathered, so far as possible, from all parts of the Christian world, to decide jointly on matters that concern the whole Church, and whose decisions the whole Church then receives and recognizes.[2]

In order that a council may, in the strict sense, be called ecumenical, it must fully correspond to definite conditions, both internal and external.

Among the external conditions, the first is that all the local churches take part in such a council, whether personally through their bishops, or through their lawful representatives, or through special letters in which the opinion of the church concerned on the questions at issue is expressed, or, finally, through a declared willingness on the part of certain churches, which find themselves in some exceptional situation, that they will in every respect recognize the decisions the council shall proclaim. The number of the council’s members does not determine the ecumenical significance of a council, nor is the word “ecumenical” to be understood as meaning that all the bishops existing in the world must be present at such a council, for that would in itself be impossible; indeed there have been local councils at which twice as many bishops were present as at some ecumenical ones, and yet those councils have only local significance.[3] Rather, the ecumenical significance of a council depends on other conditions, among which, of the external ones, after the one already mentioned, is this: that the council’s decisions be received by all the churches, both by those whose representatives were personally present at the council and by those that were not represented at the council;[4] and besides this, a third external condition is that those same decisions be received by all the clergy and people belonging to the Church. This last condition is of particular importance because it concerns the whole composition of the Church (§ 52), and because it attests the unanimous acknowledgment of the truth and holiness of the conciliar decisions, and at the same time is what causes those same decisions to pass from the realm of theory into the life of the Church and to become the property of all the members of the Church, without distinction as to their position in the ecclesiastical organism.[5]

Besides these external conditions, certain definite internal conditions must also be strictly observed for a council to be recognized as ecumenical. Of these the first is that the questions to be decided be of ecumenical significance, namely such questions as concern the essence of the faith and the teaching of the Church, that touch the fundamental principles of the being and constitution of the Church, and that are of importance for all the local churches of the inhabited world. The second condition is that the council, in its decisions, express in detail that which, in substance, all have held always and everywhere.[6]

The observance of all these conditions constitutes the fundamental teaching of Orthodox church law concerning the ecumenical councils, and we find these very conditions strictly observed at those seven ecumenical councils that the Orthodox Church receives and recognizes. In accordance with the conditions set forth, especially the internal ones, and on the basis of what the records of the former ecumenical councils tell us, the activity of such councils concerns: 1) to define, according to the teaching of Holy Scripture and the tradition of the Church, the dogmas of the faith, and to set them forth in the form of creeds or definitions of faith;[7] 2) to examine and confirm the tradition of the Church, and to distinguish true tradition from corrupted;[8] 3) to judge every teaching that arises in the Church;[9] 4) to review the canons of all earlier councils;[10] 5) to determine the manner of church administration in general, and in particular the administration of the local churches and their respective rights;[11] 6) to determine the degrees and rights of the church hierarchy;[12] 7) to exercise the supreme judicial authority over bishops in general, as well as over autocephalous bishops and over the local churches themselves;[13] 8) to issue, for the whole Church, general positive ordinances regarding everything that concerns the constitution, administration and life of the Church.[14]


[1] The name “ecumenical”, οἰκουμενική, comes from the word οἰκουμένη (γῆ), the inhabited earth, and signifies “universal.” Οἰκουμένη in ancient times denoted the Roman state; thus the Evangelist Luke writes: ἐξῆλθε δόγμα παρὰ Καίσαρος Αὐγούστου ἀπογράφεσθαι πᾶσαν τὴν οἰκουμένην (there went out a decree from Caesar Augustus that all the inhabited world should be enrolled. II, 1). Applied to a council, the word denotes the character of universality, which that council must have.—On the ecumenical councils the fullest account is given in C. J. von Hefele’s Conciliengeschichte, namely in the first three volumes of the second edition (Freiburg im Breisg: 1873—1877); there is also a French translation of this valuable work (Paris, 1869 sq.); see also the book by E. Michaud, Discussion sur les sept conciles oecuméniques études au point de vue traditionnel et libéral (Berne, 1878). On ecumenical councils see the Pančevo (1878) edition of my work: The Rules, II, 29—73.

[2] Longer Catechism, on Art. 9; I Ecum. can. 2; III Ecum. 8. In like manner Hefele too defines an ecumenical council, except that he adds: “unter dem Vorsitz des Papstes oder seiner Legaten” (I, 3).

[3] At the Second Ecumenical Council there were only 150 bishops, while at some local councils, especially the Carthaginian ones, there were twice as many bishops.

[4] For example, not all were present at the Second Ecumenical Council, but only the bishops of the Eastern churches; and yet, in consequence of the universal subsequent recognition of its decisions, the Western Church also recognizes it as ecumenical.

[5] For example, certain conciliar decisions may be issued unanimously by all the church leaders assembled at a council; but if the whole clergy and people do not accept those decisions, they still have no ecumenical significance, nor can the council that issued them be regarded as ecumenical. There have been heretical councils, like the one at which the semi-Arian symbol was drawn up, or such whose acts were signed by far more bishops than at the Fifth Ecumenical Council, and even such whose decisions were signed by patriarchs and emperors; nevertheless, none of those councils was recognized as ecumenical, simply because the faithful people could not acknowledge their decisions as the true voice of the Church.

[6] Cf. n. 8, §. 21.

[7] III Ecum. can. 7; Carthage can. 1.

[8] Trullo can. 1, 2.

[9] II Ecum. can. 1; III Ecum. 1; and others.

[10] IV Ecum. 1; Trullo 8, 16, 25, 29; and others.

[11] I Ecum. 6, 7; II Ecum. 2, 3; III Ecum. 8; IV Ecum. 28; Trullo 36, 39.

[12] I Ecum. 4, 6; IV Ecum. 12, 28; and others.

[13] Trullo 12, 13, 32, 33, 55, 56, 81.

[14] See § 17 of this book.

§ 80. The Convocation of the Ecumenical Council

Ecumenical councils do not belong among the regular institutions of the Church, as, for instance, metropolitan councils would be, but appear in history as extraordinary events of significance not only for the Church but for the state as well. In keeping with such significance of theirs, it is natural that both church and state authority must take part in the convocation of an ecumenical council. To the former belongs the internal side of the council, to the latter the external. The Church, by her very nature, has the right to act independently in matters of her belief and her life, and her ordinances on such matters must proceed from herself alone, and must stand in close connection with her general purpose and the needs of her being. But the Church, as a spiritual kingdom, cannot dispose of those earthly means she needs in order to exercise that right of hers, especially on such occasions when she must gather bishops from all parts of the Christian world, so that, assembled together, they may with one common voice establish some fundamental truth and prescribe something that must be the expression of the whole Church, and hence binding on all. For this reason the Church has need of the state authority, which can furnish her those means and guarantee her freedom in the exercise of the aforesaid right. This explains the participation that the state authority had in the convocation of those seven ecumenical councils that the Orthodox Church receives, and which participation that same state authority would have to have today as well, were a new ecumenical council to be convoked. From the history of those seven councils we see that the occasions for convoking a council, the subjects of deliberation, the persons who were by right to deliberate on those subjects, and finally the promulgation of the decisions themselves, all depended on the church authority, and were established by the rights that belong to her independently; whereas the fixing of the place and time for the council, the securing of the members of the council and the freedom of conciliar deliberation, the guarantee that the conciliar decisions would be universally promulgated and would be binding on all as state laws—this and the like required the participation of the state authority and was achieved with its help. The convocation of ecumenical councils belongs, then, to the joint participation of church authority and state authority. The bishops demonstrate the need for an ecumenical council to be convoked on account of a given question, and the state authority then convokes them for that purpose to an appointed place and furnishes them the means by which they may constitute that council and work upon it freely.[1]


[1] In this way all the ecumenical councils recognized by the Orthodox Church were convened. See the Pančevo edition of the Rules, II, 41—47. Cf. Hefele, I, 8.

§ 81. Participants in the Ecumenical Council

The right to take part in the ecumenical councils, and the right to vote on their decisions, belongs to the bishops. This is why the former ecumenical councils are often designated simply by the number of bishops who were present at them, without any further indication.[1] There were present at the councils also other members of the clergy, such as presbyters and deacons, but only with a consultative voice; and they either assisted the bishops in the discussion of learned questions, or, at the council’s invitation, entered into disputes with adversaries and refuted their arguments. Among these presbyters and deacons, only those could have a decisive vote, equally with the bishops, who came with a mandate from their bishops and who represented absent bishops; in such a case these deputies of bishops also signed the council’s decisions alongside the other regular members of the council. Faithful laymen, theologians, philosophers, and in general all those who were versed in the questions under discussion, were also admitted to the councils, and, at the bishops’ invitation, gave the necessary explanations and helped that the truth be better disclosed. At some ecumenical councils emperors, or their representatives, were also present; but this was only for the sake of preserving order and peace, and never in order to pass judgment on the matters under discussion at the councils.[2]

The right of presiding at the ecumenical councils and of directing the deliberations belongs to that bishop whose see ranks senior among the other sees of the universal Church. This must be so according to the fundamental organization of the church hierarchy, established by the 28th canon of the IV Ecumenical Council and the 36th canon of the Trullan council. At the former ecumenical councils attention was paid to whether or not the bishops of the principal sees took part in those councils, personally or through their representatives, and to whether any of them was himself the subject of the council’s deliberation and condemnation. Besides the presidents mentioned, who conducted the business of the council and influenced its decisions, an honorary presidency was held at the councils by the emperors, when they took part in them, on account of their significance as protectors of Orthodoxy and supreme guardians of the inviolability of church rights.[3]


[1] For example, the First Ecumenical Council is usually called “the council of the 318 fathers” and the Second Ecumenical Council “the council of the 150 fathers”, because exactly that many bishops were present at those councils.

[2] On the question of the participation of the emperors and their representatives in the ecumenical councils, see the letter of the emperors Theodosius and Valentinian, addressed to the Third Ecumenical Council, in which they state what Candidian, the imperial representative, will be charged with at the council. Acts of the Ecumenical Councils. Kazan, 1859—1873 I, 486—488. For details on this question see the above-mentioned Pančevo edition of the Rules, II, 47—53.

[3] See the Rules, Pančevo ed., II, 53—65, where it is described in detail who presided at which ecumenical council, and likewise the proofs of this in Hefele (I, 29—43). Hefele’s words “unter dem Vorsitz des Papstes” (S. 3) apply to the councils held in the West beginning from the 12th century, which the Roman Catholic Church recognizes as ecumenical.

§ 82. The Authority of the Ecumenical Council

The decisions of an ecumenical council, being the voice of the whole Church, are, provided that council answers to all the conditions we have mentioned, unconditionally binding on everyone who belongs to the Church. This binding force of their decisions was declared by the ecumenical councils themselves that issued those decisions, and it was likewise acknowledged by all the councils that followed after them. This same binding force in the decisions of the ecumenical councils was acknowledged by the state authority as well. The decisions of some of these councils were signed also by emperors, together with the bishops who were members of the council. These signatures of the emperors are not, however, and cannot be, taken to mean that by their own authority they were confirming the dogmas of the faith and the other decisions of the council; rather, they thereby declared that they received everything the council had established as undoubted truth, and acknowledged it as salvific for the Christian peoples. The Emperor Justinian II, for instance, signed the decisions of the Trullan council thus: στοιχήσας ἅπασι τοῖς ὁρισθεῖσι, καὶ ἐμμένων, ὑπέγραψα (“having assented to all that was decreed, and abiding by it, I have signed”), whereas the bishops themselves signed with ὁρίσας (“having decreed”).[1] Besides these signatures of the emperors, the state authority also acknowledged and solemnly proclaimed the binding force of the conciliar decisions to be the very same as that possessed by the ordinances of the imperial authority itself; and this it did each time a council had completed its work. The Emperor Justinian, in the relevant Novel of his, says that he receives the dogmas of the ecumenical councils as the word of God, and the canons of those same councils as state laws.[2]

When the binding force of the ecumenical councils is spoken of, one must understand by it only those decisions on matters of faith (ὅροι) or matters of discipline (κανόνες) that have been formally and solemnly proclaimed as such; and accordingly, the minutes of conciliar sessions, various speeches given at the councils, reports, and the like, have no force of law, but serve only to explain and better clarify the decisions concerned, and have historical significance.


[1] Harduini III, 1697.

[2] Nov. 131. cap. 1. cf. Basilicorum. lib. V. tit. III. c. 2.

§ 83. The Significance of Concordant Episcopal Decisions Promulgated Without a Council

II. The Agreement of Bishops Not Gathered in Council.

Besides ecumenical councils, the Church can also, in its ordinary state, assert itself when the need arises through a general legislative authority. This occurs when all the archpastors of the Church, even though they may not be gathered in council but each remains in his own place, put forward unanimously and in concord a teaching on a matter concerning which the need has arisen to hear the voice of the ecumenical Church regarding it. It is the Orthodox teaching on the unity of the Church that makes this manner of general church legislation possible even when an ecumenical council is not in session. “The Catholic Church is one,” writes Cyprian, “undivided and indivisible, and for that reason it must also be united into one whole by the mutual bond of its hierarchs.”[1] In the earliest times of the Church, when an ecumenical council could not even be thought of, the Church nevertheless made itself manifest through its general legislation, and this through the joint and mutually agreed action of all the regional churches and archpastors (§ 51). The Church proceeded in this same way later as well, when circumstances prevented the convening of an ecumenical council, yet its general voice needed to be heard.

Given the great difficulties attendant upon the convening of ecumenical councils, the fathers and teachers of the Church do not insist on the unconditional necessity of such councils. On the occasion of the Pelagian heresy Augustine wrote, in his time, as follows: “Is it really necessary to convene a council in order to expose so manifest an evil? As though no heresy had ever been condemned without the convening of a council; whereas it is known that such a need arose for very few heresies, while most heresies, wherever they arose, were exposed and condemned there, and from there it was made known to the other churches, so that they might know to be on their guard.”[2] The Church has in all ages proceeded according to this principle. Some important question of significance for the whole Church is raised, and the hierarchs in whose region it was raised submit it for deliberation to their own regional council, and then communicate their decision to the other regional churches, which receive and adopt it for their own governance; or else, if the regional council in question does not consider itself competent to decide alone, it turns for an opinion to the other regional (autocephalous) churches, and when all agree in the resulting decision, they then proclaim it in the name of the whole Church, and that decision carries the very same significance and force as if it had been proclaimed at an ecumenical council.


[1] Ep. 65. ad Rogatianum.

[2] Ad Bonifacium contra duas epistolas Pelagian. cap. 12.

§ 84. The Constituent Parts of the Church

CHAPTER TWO. Church authority in the regional churches. 1. THE CHURCH TERRITORY.

The constituent parts of the Church.

We have seen what the personal composition of the Church is.[1] In order the more easily to grasp the constitution of the Church in general, and in particular the constitution of the regional churches that together make up the ecumenical Church, as well as the organs through which church authority acts in its gradation, we must review the constituent parts of the Church, and how the church territory is organized both in general and in its particulars.[2]

1. Christianity was first established in the larger and more important cities of the Greco-Roman state, and there the first church communities were founded with their own particular bishops. But already in the earliest times of the Church it began to spread also to smaller places and villages.[3] In these smaller places and villages the bishop of the city on which they politically depended at first sent city priests to perform the church service; but a little later permanent priests too were appointed, and separate church communities were formed—our present-day parishes—which in the canonical sources are called either rural (ἐγχωρίους), or hamlet (ἀγροικικάς), or such as consisted of a few households of one clan (μονοίκια).[4] Several such parishes were entrusted to the oversight of one particular bishop, who was subordinate to the city bishop and was called a chorepiscopus, a rural bishop; and these parishes together made up one small church district, which today is called a protopresbyterate, a deanery (blagochinie), and so forth.[5] All these deaneries, together with the parishes subordinate to them, together made up a district that depended on the bishop of the city and that today is called an eparchy.[6] For the sake of maintaining church unity among several such eparchies the chief means were councils, which used to assemble every year twice, or at least once. The usual place for these councils was the chief city of the respective political province, and there deliberation over church needs took place under the presidency of the bishop of that chief city.[7] And since, for the sake of other business besides church affairs, the bishops of the lesser cities also had recourse to that bishop of the chief city, and since he was the intermediary for their connection with the rest of the Church, little by little the bishops of these chief cities in the political provinces[8] began to exercise oversight over the other bishops of the respective province—an oversight which in the fourth century turned into formal authority over those bishops in external church matters—and so a new church district was formed, whose head, named after the political designation of the chief city, was called a metropolitan, while the district itself today bears the name metropolitanate.[9] According to the political division of the lands, several such metropolitanates lying within the bounds of one great political circuit together formed one great church district, whose head was the metropolitan of the chief city of that political circuit; and these great districts themselves were called exarchates, or patriarchates,[10] which were equal to one another in authority, each with its own independent jurisdiction, while unity among them was maintained by the means already mentioned, of which we shall speak further.[11]

II. The founding of the various church districts belongs to church authority together with state authority.[12] The participation of state authority in this has its ground, first, in the fact that the canons expressly require that in the ordering of church districts the political ordering of the state must be authoritative,[13] and second, in the fact that between Church and State there must exist a close bond, and that from this participation of state authority the Church receives a firm guarantee that its external constitution will be fully preserved and its rights secured against anyone’s arbitrariness.[14]

The founding of a church district, or the raising of a lesser one to a higher degree, and likewise the abolition or union of two districts into one—all this belongs in the first place to the conciliar authority of the respective regional church. Thus in the founding of an eparchy, or the raising of an eparchy to the rank of a metropolitanate, or of a metropolitanate to a higher rank, and in general in every change to the church organism, the canons recognize in this an eminent right belonging to councils.[15] In connection with, and dependent upon, this voice of the church councils, canon law also recognizes a lawful participation therein on the part of state authority.[16] One-sided action in this by church or state authority—namely, that one of them, independently of the other, might establish an eparchy or some other church district—is regarded in canon law as unlawful, and the Fourth Ecumenical Council, by a special canon, condemns the attempt made by certain bishops to free themselves, on the strength of charters obtained from state authority, from the authority of the lawful metropolitan and themselves become metropolitans;[17] while that the state authority itself never considered itself entitled to introduce any changes into the church organism without church authority is evident from the conduct of that authority in similar matters.[18] What is said here about the larger church districts holds equally for parishes within the bounds of the respective eparchies.[19] This canonical practice is valid also today in the Orthodox Church.[20]


[1] See §§ 52 and 53

[2] See on this L. Thomassin, Vetus et nova eccl. disciplina. P. I. l. I. cap. 7 et seq. P. I. l. II. cap. 1—28. — W. Ziegler, Versuch einer pragmatischen Geschichte der kirchl. Verfassungsformen in den ersten sechs Jahrhunderten der Kirche. Leipzig, 1798 S. 34 fg. — El. Du Pin, De antiqua ecclesiae disciplina. Diss. I. §§. 7—13

[3] Cf. Acts of the Apostles 8, 25. 9, 32. Pliny, reporting in the year 104 of Emperor Trajan on the Christians in Bithynia, writes: “Neque enim civitates tantum, sed vicos etiam atque agros superstitionis istius contagio pervagata est” (Epp. X, 97. Cf. Ziegler, S. 38—39).

[4] In the canonical sources of the older period παροικία designated the territory of a single bishop, our present-day eparchy; but when there later ceased the custom, according to which every city, together with the places subject to it, was to have its own particular bishop, so that the bishop no longer personally performed pastoral duties in them, the name parish (παροικία) passed quite correctly to the territory of the parish priest in the present-day sense. Cf. on the parishes of the ancient period Beveregii Synodicon Annot. in can. 9. antioch., pag. 190. On the parishes mentioned in the text Zonaras speaks in his commentary on canon 17 of Chalcedon: “Αὕτη δὲ (σύνοδος), περὶ παροικιῶν, αἵτινες εἶεν ἂν ἐνορίαι μικραὶ καὶ οὐ πολυπληθεῖς, ἃς εἰς ἀγροικικὰς καὶ ἐγχωρίους διαιρεῖ. Ἀγροικικὰς μὲν οὖν φασιν εἶναι τὰς ἐν ἐσχατιαῖς κειμένας, καὶ ὀλίγους ἐχούσας τοὺς ἐν αὐταῖς οἰκοῦντας, αἵ καὶ μονοίκια λέγονται· ἐγχωρίους δὲ, τὰς ἀγροῖς καὶ κώμαις πλησιαζούσας, καὶ πλείονας τοὺς κατοίκους ἐχούσας.” Ath. Synt. II, 259. See further Suicer, s. v. παροικία.

[5] Antioch. 10, Basil the Great 89. See the commentary of Archim. Ioann on canon 10 of Antioch (Course I, 399—400). Balsamon, in his commentary on this canon, calls πρωτοπαπάδες the heads of these protopopeiates (Ath. Synt. III, 142).

[6] In the canonical sources the church territory which we today call an eparchy was called παροικία (see note 4 of this §), while ἐπαρχία, eparchy, was the name for the territory of one metropolitan, to whom several bishops were subject. See Antioch. 9, Carthage. 17. Cf. Balsamon’s commentary on canon 9 of Chalcedon (Ath. Synt. II, 238). In the West our present-day eparchy is called a diocese (dioecesis).

[7] Ap. 14. 34. 37., I Ecum. 4. 5., IV Ecum. 9. 17. 19. 28., Trullo 8. 25., VII Ecum. 3. 6., Antioch. 9. 16. 18. 19. 20. 23., Laod. 40., Sard. 3, Carthage. 11. 13. 26. 34. 76. 95. 98. 120, Protodeutera 14.

[8] For a better understanding of what we say here and of what we shall discuss in the following §§, it is necessary to know the political division of the Greco-Roman state as it was established by Constantine the Great, and in accordance with which the ecclesiastical division was also regulated. The whole state was divided into four prefectures: the East, Illyricum, Italy, and Gaul. Each prefecture had several dioceses, (διοίκησις), each diocese several provinces (ἐπαρχία), and again each province several smaller districts (παροικία). The Eastern prefecture was divided into five dioceses, namely: 1. the East in the narrower sense, with Antioch as its capital, and in it fifteen provinces; 2. the Egyptian, with Alexandria as its capital, and in it six provinces; 3. the Asian, with Ephesus as its capital, containing ten provinces; 4. the Pontic, with Caesarea in Cappadocia as its capital, containing eleven provinces; and 5. the Thracian, with Constantinople as its capital, and in it six provinces. The Illyrian prefecture had two dioceses: 1. the Macedonian, with Thessalonica as its capital, and in it eight provinces, and 2. the Dacian, containing four provinces. The Italian prefecture had two vicariates: 1. the Roman, with ten provinces, and 2. the Italian, with seven provinces and Milan as its capital; then 3. Western Africa, with Carthage as its capital, and 4. Western Illyricum, which was added to this prefecture after the death of Constantine the Great, its capital having been Sirmium. The prefecture of Gaul extended 1. over Gaul itself, in which there were fourteen provinces; 2. over Italy, divided into five provinces; and 3. over Britain, in which there were also five provinces. See E. Du Pin Op. cit. pag. 22—36. Cf. Beveregii Synodicon. Annot. in 2 can. concil. Constantinop. II, pag. 93—94. In accordance with this political division the division of the ecclesiastical regions was likewise regulated.

[9] It usually corresponded to one political province, and in the canonical sources it is called ἐπαρχία. See n. 6 of this §.

[10] In the canonical sources it is called διοίκησις. See the commentary of Balsamon on canon 9 of Chalcedon (Ath. Synt. II, 239).

[11] See §§ 51 and 85.

[12] This is likewise acknowledged by Roman Catholic canon law. See Article XVIII of the Austrian Concordat of August 18, 1855 (F. Walter, Fontes juris ecclesiastici antiqui et hodierni. Bonnae, 1862. p. 285). It will therefore not be quite accurate when Dr. Vering says that “zur Errichtung und Veränderung von beneficia majora ist nur der Papst competent” (Kirchenr., II Aufl. S. 462). We would not have even taken notice of this, had the same gentleman not overreached himself by speaking on the same subject according to the canon law of the Orthodox Church, and written: “so wurde den christlichen Kaisern bei den Orientalen, indem sich mit dem Schisma Hand in Hand der Cäsaropapismus ausbildete, das Recht zuerkannt, nach ihrem eigenen Ermessen Bisthümer und Metropolen zu gründen” (Ibid. S. 502).

[13] Chalc. 17 and my commentary on this canon. The Rules, I, 369. This same canon was confirmed by canon 38 of the Council in Trullo. See the commentaries of Zonaras and Balsamon on these canons (Ath. Synt. II, 259 ff. 392 ff.). Nomocanon, title VIII, ch. 1 (Ibid. I, 143—149).

[14] See canon 93 of the Council of Carthage. Cf. the words with which the fathers of the Seventh Ecumenical Council welcome the establishment of peace between church and state—in Harduini. IV, 137. On the reciprocity between ecclesiastical and civil legislation see Biener, Geschichte der Novellen Justinians. S. 157 fg.

[15] I Ecum. 6. 7., II Ecum. 2. 3., IV Ecum. 28., Trull. 36., Carth. 98. Cf.: the Ὑπόμνημα συνοδικόν which is mentioned in the Γράμμα συνοδικόν of the Patriarch of Constantinople Nicholas III (Ath. Synt. V, 71—72); the decision of the synod of Constantinople c. 1318 (Acta Patr. Const. I, 93—95); a similar decision of 1342 (Ib. I, 228—230). The Constantinopolitan Πρᾶξις συνοδική of c. 1365 (Ib. I, 468); the Προβιβαστικὰ θρόνων in Ath. Synt. V, 588

[16] Nomocanon, title VIII, ch. 1 (Ath. Synt. I, 143 ff.). The decision of the synod of Constantinople of 1320, in which the Βασιλικὸν προνόμιον is acknowledged, whereby the state authority has the right to participate in changes of the ecclesiastical organism (Acta Patr. Const. I, 146—148). The commentaries of Balsamon on canons 12 and 17 of the Fourth Ecumenical Council (Ath. Synt. II, 247. 261) and on canon 38 of the Council in Trullo (ib. II, 392), and of Zonaras on canon 38 of the Council in Trullo (ib. II, 392).

[17] See can. 12 of the IV Ecum. Council.

[18] The 12th canon mentioned (in note 17) was issued at the proposal of Emperor Marcian, who wished that this question be decided canonically. Cf. the declaration of Emperor Marcian at the Council of Chalcedon (Harduini II, 466), and the letter of the same emperor to this council concerning a petition addressed to him by certain Monophysite partisans (ib. II, 432—433).

[19] See can. 17 of the IV Ecum. Council regarding the eparchies in villages and hamlets, and the commentaries of Balsamon and Zonaras on this canon (Ath. Synt. II, 259—262), and also my interpretation of this canon. Rules. I, 369—372.

[20] For the Church in the Kingdom of Greece, see the law on eparchies of 9 July 1852 and the law on the division of parishes of 8 June 1856; for the Church in Russia, the ukases of 6 May 1786, 16 October 1799, 21 February 1804 (T. Barsov’s Collection of Decrees. N. 383. 384. 385.) and arts. 71 and 92 of the consistorial statute of 1883; for the Karlovac metropolitanate, the synodal constitution of 14 May 1875, §. 19. pt. 1.; for the Sibiu metropolitanate, the organic statute of 28 May 1869; for the Bulgarian Exarchate, the constitution of 4 February 1883; for the Church in the Kingdom of Serbia, the law on church authorities of 27 April 1890, art. 7; for the Church in the Kingdom of Romania, the law of 29 May 1893, art. 1; for the Bukovina-Dalmatia metropolitanate, the synodal constitution of 21 August 1884, §. 14. pt. 8., and in particular for the Bukovina eparchy the imperial decision of 24 Oct. 1843, and for the Dalmatian eparchy together with Boka Kotorska the imperial decision of 28 July 1853.

§ 85. The Autonomy of the Regional Churches

In speaking of the unity of the Church, we have seen how the Church, one and ecumenical in its nature, presents to us in its earthly composition several regional churches, differing in the form of their constitution and possessing an autonomous administration.[1] This autonomy of the various regional churches that make up one ecumenical Church has its foundation both in Holy Scripture and in the earliest legislative acts of the Church itself. The Founder of the Church commands His apostles to preach the Gospel to all nations, without touching their social institutions; and the apostles, coming into various regions, founded local churches and set pastors over them, leaving it to them to order the church administration according to the social circumstances of the place, so that already within the lifetime of the apostles themselves several churches had been founded with a wholly autonomous administration of their own. The apostles themselves, in governing their own church, acted in this conciliarly; but in those places where they founded new churches they acted independently and each for himself, preserving only the unity of the spirit, while handing over the administration of those churches to their successors, who again acted in the very same way as the apostles.[2] By this the apostles themselves showed that, just as the ecumenical Church is to be governed by the assembly of the hierarchs of all the churches, so too every regional church that has been properly founded may lawfully have its own hierarchy and its own particular administration[3] — the more so since heavenly grace is expressly promised to every such properly founded regional church.[4] Being penetrated with the awareness of this, the very first ecumenical councils confirmed by legislative means to the respective regional churches their particular rights and customs and their autonomy, thus giving the force of law to what had been established by custom over several centuries from apostolic times.[5] These same councils tell us, in their canons, in what the autonomy of the regional churches consists, namely: a) in the independence of the hierarchy of one church from another;[6] b) in the hierarchical rights and privileges of some churches before others;[7] c) in the rights of local legislation and independent courts;[8] and d) in the particularity of local customs and church rites.[9] But while recognizing the autonomy of the regional churches, the canons at the same time, out of regard for the unity of the Church, do not permit the regional churches: a) to compose a new teaching of the faith, or to abandon anything of the general teaching;[10] b) to depart in their administration from the fundamental laws of the ecumenical Church;[11] c) to introduce any innovations into that which has been consecrated by apostolic tradition and has been preserved through the centuries in the Church;[12] d) to break spiritual unity with the other churches;[1] and e) to violate the local rights and customs of other churches.[13]


[1] See § 51.

[2] Rom. 15, 20. Gal. 2, 6. The Apostle Peter governed the churches from among the Jews, the Apostle Paul those from among the Gentiles (Gal. 2, 7. 8.), and the Apostle John the churches of Asia Minor (Apoc. 1, 4. 11.)

[3] See Ὅρος ι΄ of the Jerusalem council of 1672 (Harduini. XI, 241). Cf. the letter of the Eastern patriarchs, art. 10. Orthodox Confession, part I, 85, ans.

[4] Matt. 18, 19. 20. See the letter of the African council to Pope Celestine of Rome in my Collection (2nd ed.), pp. 222—225.

[5] I Ecum. can. 6. And in can. 2 of the II Ecum. Council it is expressly noted: τοὺς ὑπὲρ διοίκησιν ἐπισκόπους ταῖς ὑπερορίοις ἐκκλησίαις μὴ ἐπιέναι, μηδὲ συγχέειν τὰς ἐκκλησίας. See also the commentary of Balsamon on this canon concerning independent churches (Ath. Synt. II, 171).

[6] See can. 8 of the III Ecum. Council, by which the self-government of the Church of Cyprus is established and in which the corresponding canonical principle is also expressed.

[7] Can. 7 of the I Ecum. Council and can. 28 of the IV Ecum. Cf. Justin. nov. 131. cap. 2.

[8] Ap. can. 37, can. 2 of the II Ecum. Council. Cf. the aforementioned letter of the African council (note 4).

[9] Cf. the introduction of the letter of the Eastern patriarchs of 1724, by which they communicate the decisions of the Jerusalem council of 1672 to the British Christians. Edition: Moscow, 1848, sheet 13 b. On the diversity of rites and customs in the churches of earlier times, see Socrates, Eccles. Hist. V, 22.

[10] III Ecum. can. 7, Trullo can. 1.

[11] Trul. canon 2., VII Ecum. canon 1.

[12] Trul. canons 13. 28. 29. 32. 55. 56. 81., VII Ecum. canon 7., Gangra 21.

[13] III Ecum. can. 8., Trullo 39, Basil the Great 1., see the concluding words of Carthaginian canon 70

§ 86. The Autonomous Regional Churches of the Older Period

The Fourth Ecumenical Council, by its 17th canon, ordains that in the ordering of church districts the political ordering of the lands is to be followed. This same ordinance was repeated by the Council in Trullo in its 38th canon. This is a general rule which the Church has followed from its very beginning, and to which these two ecumenical councils gave only legal expression.[1] We find this already in the period before Constantine the Great, when a new division of the Greco-Roman state was established, and we find the same in every period thereafter. According to the importance of the respective city in political terms on the one hand, and, on the other, with regard to whether a church had been founded directly or indirectly by an apostle, judgment was made as to the hierarchical rank of the bishop of that city, and likewise as to the autonomy that was to be recognized for this or that local church.

In the apostolic epistles the churches are already divided according to the political division. The most extensive church districts bear the name of whole regions, for example the churches of Asia;[2] smaller districts are called by the name of provinces, as the Macedonian church;[3] and smaller still by the name of the chief cities in the provinces, as the Thessalonian,[4] the Ephesian,[5] and so on. Each of these churches had its own particular administration, while their common administration was centered in the chief cities of the district. The Apostle Paul, on leaving the churches in Asia, addresses the pastors of Ephesus and entrusts to them the care of the church administration of that whole district, of which Ephesus was the chief city.[6] He does the same with regard to the churches of Achaia, addressing the Christians of Corinth, which was the capital of Achaia.[7] This apostolic practice is likewise reflected in the canons that were first issued in the Church, and in which hierarchical rights are always spoken of with regard to the national and political standing of the cities in which the respective churches were located.[8]

The canonical principle mentioned above, governing the ordering of church districts, was applied in full when a new division of the state was proclaimed.[9] The First Ecumenical Council gives the force of law to the division of the churches that existed in its own time and that rested on custom. It confirmed by name the autonomous rights and privileges of the churches in Rome, Alexandria, Antioch, and Caesarea;[10] but from canon 6 of this same council it can be seen that other church districts also existed (ἐν ἄλλαις ἐπαρχίαις) which enjoyed rights and privileges equal to those of the four mentioned, and whose privileges it confirms. Among these districts with an autonomous administration was, in the prefecture of the East, the church at Ephesus; in the prefecture of Western Illyricum, the church at Sirmium; and in that of Eastern Illyricum, the church at Thessalonica; in the remaining two prefectures the autonomous churches were at Milan, Carthage, Lyon, Toledo, and Eboracum (York).[11] The Second Ecumenical Council, following Constantine’s division of the state, established a corresponding church division with regard to the eastern churches, leaving the western churches under the previous division.[12] The Third Ecumenical Council, confirming what had already been done before it in this regard, recognized, along with the other autonomous church districts, the autonomy of the Cypriot church as well.[13] The Fourth Ecumenical Council likewise confirmed the then-existing division of the church districts in the East, and, on the basis of canon 3 of the Second Ecumenical Council, confirmed the honors enjoyed by the see of Constantinople; and because Constantinople was the new imperial capital, this council further added to it authority over a certain district.[14] Finally, at the Council in Trullo the final division of the church districts of the whole Christian world was established, and a hierarchical order among the heads of these districts was set. In the West there was but one chief hierarch, namely the high priest of Rome. Of the five political dioceses of the eastern prefecture, the Asian was united with the eastern in the narrower sense, and the remaining four had as their chief cities: Antioch, Alexandria, Constantinople, and Caesarea. The hierarch of this last city was made subordinate to the hierarch of Jerusalem, for the sake of the holy memory of that city. Taking this situation into account, the Council in Trullo, in its 36th canon, confirmed the privileges of the hierarchs of these cities, namely, that the first should be that of Rome, the second that of Constantinople, the third that of Alexandria, the fourth that of Antioch, and the fifth that of Jerusalem.[15] Of the other autonomous churches of the West this council makes no mention, while of the eastern churches it confirms the autonomy of the Cypriot church.[16]

Besides these, the canonical sources also mention further autonomous churches: the Nea Justiniana [church], from the sixth century, and the Iberian, or Georgian, church, to which autonomy was granted by a council of Antioch during the time of the Patriarch Peter of Antioch.[17]

In this way, the canonical sources mention, as autonomous in constitution and administration from the older period, besides the western churches, in the East the churches of: Constantinople, Alexandria, Antioch, Jerusalem, Cyprus, Nea Justiniana, and Iberia. The Nea Justiniana [church] existed for only a short time, and as a result of the incursions of the Avars, even the city itself, in which the see of the chief bishop of this church district had been, disappeared in the seventh century.[18] The same subsequently happened also to the autonomous Iberian church.[19]

Besides the aforementioned autonomous churches of the older period, there were also: the Bulgarian Patriarchate of Tarnovo, which was already abolished in the fourteenth century;[20] the Bulgarian-Serbian Archbishopric of Ohrid, abolished in the second half of the eighteenth century;[21] and the Serbian Patriarchate of Peć, abolished in 1766.[22]


[1] See the last sentences of Zonaras’s commentary on canon 17 of the Fourth Ecumenical Council (Ath. Synt. II, 260). Cf. the Nomocanon, title VIII, ch. I (Ib. I, 143 ff.).

[2] I Cor. 16, 19

[3] II Cor. 8, 1.

[4] I Thess. 1, 1

[5] Rev. 2, 1

[6] Acts 20, 17—35

[7] II Cor. 1, 1. Cf. Tertull., de praescr. haer. cap. 36.

[8] Cf. the apostolic canons 14, 15, 34 and 35

[9] See note 8, § 84.

[10] Canons 6 and 7. By this latter (7.) canon the First Ecumenical Council recognizes only the honor for the hierarch of Jerusalem (Aelia), on account of the sacred memory of that city. But since Aelia (Jerusalem) held a secondary position in political terms, being dependent on Caesarea (Turris Stratonis), which was the chief provincial city, the council leaves the primacy of authority to the metropolitan of Caesarea, and recognizes the primacy of honor among all the bishops of that province to the bishop of Aelia. See my commentary on these canons of the First Ecumenical Council, Rules I, 189—201.

[11] Du Pin, De antiqua ecclesiae disciplina pag. 22 sq.

[12] Canons 2 and 3, and my commentary on these canons, Rules I, 242—250.

[13] Canon 8, and my commentary on the same canon, Rules I, 301—306.

[14] Canon 28, and my commentary on this canon, Rules I, 391—423.

[15] Ὁ Κωνσταντινουπόλεως μετὰ τὸν Ῥώμης ἔστω, τῶν ἴσων ἀπολαύων πρεσβείων· μεθ᾿ ὃν ὁ τῆς Ἀλεξανδρείας· ἑξῆς ὁ Ἀντιοχείας· εἶτα ὁ Ἱεροσολύμων. Synopsis (Ath. Synt. II, 387). Here the hierarch of Jerusalem is mentioned in the place of Caesarea, whom the IV Ecum. council had already equalized in rights with the Roman, the Constantinopolitan, the Alexandrian and the Antiochene ones (Actio VII conc. Chalcedon Harduini II, 492).

[16] Canon 39, which grants the hierarch of the island of Cyprus in Justinianopolis the same rights that the hierarch of Constantinople has.

[17] The commentary of Balsamon on canon 2 of the II Ecum. council (Ath. Synt. II, 171—172)

[18] See Golubinsky, Short Outline of the History of the Orthodox Churches of Bulgaria, Serbia and Romania. Moscow, 1871. p. 110. There the legend is also adduced that the archbishopric of Ohrid, which arose only in the 10th century, is the same as the earlier Justiniana Nova. See in Ath. Synt. (V, 219—224) the falsified Novel II of Justinian, by which the privileges are supposedly granted to the archbishop of Ohrid

[19] On the once independent Iberian or Georgian church see Thomassin, Vetus et nova ecclesia disciplina P. I, l. I. c. 24. n. 10., c. 33. n. 14., c. 54. n. 3 (Ed. cit. I, 169. 238. 413).

[20] The Bulgarian Patriarchate of Trnovo arose when the Bulgarian empire had been established under Asen, at the end of the 12th century, and the Patriarch of Constantinople recognized it as such in the year 1234. The last Patriarch of Trnovo was Euthymius. See Golubinsky. The aforementioned book, pp. 78—89. On the extent of this patriarchate see the same book, pp. 89—106.

[21] This archbishopric arose in the 10th century. In the 12th century it fell under the rule of the Greeks; afterwards it was under the rule now of the crusaders, now of the Bulgarians, now again of the Greeks. In the 14th century it constituted a part of the Serbian empire, and in the 15th it already fell under the rule of the Turks. The independence of the archbishopric was abolished in 1767 by the Patriarch of Constantinople Samuel. See Τὰ κατὰ τὰς ἀρχιεπισκοπὰς Ἀχριδῶν καὶ Πεκίου. Ἐν Κωνσταντινουπόλει, 1869. Golubinsky. The aforementioned book, pp. 106—145. On the extent of this archbishopric of Ohrid: Golubinsky, pp. 109—110

[22] The Serbian Patriarchate arose in the time of Tsar Dušan, and was recognized as such by the Patriarchate of Constantinople, on which the Serbian church had until then been dependent. It lasted until the aforementioned year 1766, and then that same patriarch who also abolished the archbishopric of Ohrid subordinated it to himself. Glasnik of the Serbian Learned Society. Vol. 7, p. 174. On its extent see the Glasnik, vol. 8, p. 116 ff., vol. 9, p. 227, and vol. 27, p. 302 ff.

§ 87. The Autocephalous Churches of Today

Which autocephalous or self-governing (αὐτοκέφαλοι) churches exist today in the Orthodox ecumenical Church we have already mentioned,[1] and we have seen in what their autonomy consists and their relation to the ecumenical Church.[2] As the exposition in the preceding paragraph shows us, competence to recognize the autonomy of one or another local church belongs to conciliar authority, and specifically to the council of that church of which a regional church, which is to be proclaimed autonomous or self-governing, formed a constituent part. Besides this, the canonical sources of the Orthodox Church also recognize a lawful right of the state authority in this matter.[3] With regard to this, and insofar as extraordinary circumstances have not otherwise prevented the formal fulfilment of all the relevant legal requirements, all the present-day autonomous local churches came into being.

Of the earlier ones there exist today: the churches of Constantinople, Alexandria, Antioch, Jerusalem,[4] and Cyprus,[5] whose origin is known to us, namely, we know that their autonomy was recognized at ecumenical councils. Let us mention here the origin of the others, in chronological order.

1) The church in the Russian empire.[6] Russians received Christianity from preachers of the church of Constantinople, and from that church they received their hierarchs in the earliest times. After the fall of Constantinople (1453), when it became difficult for the Russians to go to Constantinople on church business, the autonomy of the Russian church was established by mutual agreement between the then Grand Prince of Russia and the Patriarch of Constantinople: namely, the Patriarch of Constantinople, together with the other Eastern patriarchs, recognized by a special charter the right of the Russian metropolitan to be elected and installed by the Russian hierarchs independently of the Patriarchate of Constantinople, and besides this they enacted that the Russian metropolitan must be regarded in honor as senior to all other metropolitans and that in the ecumenical hierarchy he was to occupy the place after the Patriarch of Jerusalem.[7] At the end of the 16th century, when the Patriarchate of Moscow was to be established, a special charter was issued by the Synod of Constantinople, with the signatures also of the other Eastern patriarchs, by which the earlier rights of autonomy of the Russian church were confirmed, the patriarchal title was recognized for the high priest of Moscow, and it was recognized that he should occupy the fifth place in the ecumenical hierarchy.[8] The Eastern patriarchs issued a similar charter in 1723, when the Russian Holy Synod was established, recognizing it as equal in every respect to the Eastern patriarchal thrones.[9]

2) The Karlovci metropolitanate.[10] When in 1690 the Serbs (around 40,000 families) crossed from Turkey into Austria with their patriarch Arsenije III, a new patriarch, Kalinik, was elected at Peć, the Serbian patriarchate, still during Arsenije’s lifetime. For the first while, that is, as long as Patriarch Arsenije was still living, an undetermined church status prevailed for these Serbs in their new homeland. After Arsenije’s death (1706), this status had to be clarified and firmly settled. The competent authority in this matter, canonically, was the Patriarchate of Peć, of which these resettled Serbs formed a part. In consequence of a petition on the matter from the hierarchy and the people, the Patriarch of Peć, Kalinik—after the freedom of religion and privileges in their church administration had already been guaranteed to the resettled Serbs by the Austrian Emperor Leopold I in an imperial letter of 4 March 1695—this Patriarch Kalinik of Peć issued in 1710 a patriarchal charter recognizing the establishment of a Serbian metropolitanate in the Austrian lands, granting to the metropolitan in question the right “to appoint bishops and to order other church statutes,” in accordance with the general canonical regulations of the Orthodox Church.[11] From that time, in the canonical sense, this metropolitanate dates, which nevertheless remained further in spiritual dependence on the Patriarch of Peć, since the metropolitan in question considered himself, and signed himself, “exarch of the throne of Peć.”[12] When that patriarchal throne of Peć was subsequently abolished, this metropolitan naturally ceased to be exarch of that throne, and the metropolitanate itself became autonomous. This autonomy was recognized also by the Patriarchate of Constantinople.[13] — In the first years of the 18th century the metropolitan’s see was at Krušedol, and shortly thereafter it was transferred to Karlovci. In the last years of the same century, the Sibiu eparchy and the other Romanian eparchies that were under Austrian rule fell under the Karlovci metropolitan, and in the first half of the 19th century the Dalmatian eparchy was also made subject to it for dogmatic and spiritual matters; so that from that time the Karlovci metropolitan was the supreme church head of the whole Orthodox people in the Austro-Hungarian lands.[14]

3) The Cetinje metropolitanate.[15] The Orthodox Church in the greater part of the lands that today make up the Principality of Montenegro, together with its metropolitan, was dependent on the Serbian Patriarchate of Peć; and from a charter of the Patriarch of Peć of the year 1700 it can be seen that this metropolitan, whose see was at Cetinje, also had rights over other lands that did not fall under Montenegrin political authority.[16] This metropolitan too was exarch “of the most holy throne of Peć.”[17] This dependence of the Cetinje metropolitanate continued until the abolition of the Patriarchate of Peć. From that time, with the political autonomy of Montenegro, the church there, whose head was at the same time also the ruler of the land, was regarded as autonomous in its constitution and internal administration, as it is autonomous today. The autonomy of the Cetinje metropolitanate was recognized also by the Patriarchate of Constantinople.[18]

4) The Archbishopric of Sinai.[19] The archbishop, who is at the same time the abbot of the Sinai monastery, was dependent now on the Patriarch of Jerusalem, now on the Patriarch of Alexandria. As a result of continual disputes between these two patriarchs over jurisdiction over Sinai, a synodal charter was issued at Constantinople in the year 1575 recognizing the autonomy of the Archbishop of Sinai, who was to be consecrated only by the Patriarch of Jerusalem. This was subsequently confirmed in 1782 by a new charter of the Synod of Constantinople, and the corresponding autonomy was solemnly proclaimed.[20]

5) The church in the Kingdom of Greece.[21] The church in the present Kingdom of Greece, before Greece’s liberation from Turkish rule, was under the supreme jurisdiction of the Patriarch of Constantinople. After the liberation, negotiations with the Patriarchate of Constantinople over the autonomy of the church began at once. These negotiations continued for several years, and were interrupted as a result of political circumstances and various disagreements that arose. Finally, in consequence of a corresponding petition from the royal government,[22] a synodal letter was issued at Constantinople on 29 July 1850, by which the autonomy of the church in the Kingdom of Greece was proclaimed, and the Holy Synod of Athens was recognized as the supreme church authority in the kingdom.[23]

6) The Sibiu metropolitanate.[24] As we have already mentioned, in the last years of the 18th century, among the Romanian eparchies that fell under the authority of the Karlovci metropolitan, was also that of Sibiu. When a desire arose among the Romanians who were under the Hungarian crown to separate in church administration from the Serbs, who were under the same crown, and to enjoy equal rights in church constitution and administration as the Serbs, this question was submitted for deliberation to the Karlovci synod in 1864, and once the synod, as the competent authority, had deliberated the question and agreed to the separation of the Orthodox Romanians from the Serbs, an autonomous Romanian metropolitanate was established, with the metropolitan’s seat at Sibiu and with two subordinate eparchies: Arad and Caransebeș.[25]

7) The Bulgarian exarchate.[26] The Orthodox Bulgarians, after the abolition of the Bulgarian patriarchate (1393), and then after the abolition of the autonomous Archbishopric of Ohrid (1767), fell under the authority of the Patriarchate of Constantinople, and remained under that authority until a few years ago. As a result of an awakened national consciousness, which fostered in them an aspiration toward political autonomy, there also awakened in them an aspiration to order their church in such a way as to have only native bishops, who would further the general national aspirations. Since they found no support for this with the Patriarchate of Constantinople, which on the contrary decisively condemned their national aspirations, the Bulgarians obtained from the state authority the freedom to order their own church and establish a Bulgarian exarchate, independent of the Patriarchate of Constantinople. This was granted to them by a special sultanic firman of 8 Dhu al-Hijjah 1286 (27 February 1870), and from that time dates the autonomy of the Bulgarian church.[27] The Patriarchate of Constantinople did not recognize this exarchate, and at a council held at Constantinople in 1872 the Bulgarians were condemned as schismatics. All the other autonomous churches, however, did not agree to that condemnation, and among the others neither did the Patriarchate of Jerusalem agree to it.[28] But this is merely a question of time, until the political autonomy of the Bulgarian people is established.

8) The Bukovina-Dalmatia metropolitanate.[29] At the end of the 18th century the Bukovina eparchy fell under the jurisdiction of the Karlovci metropolitanate, but only with regard to dogmatic and spiritual matters. The question of separating the Bukovina eparchy from the Karlovci metropolitanate was before the Karlovci synod in 1864. Afterward, when the Austro-Hungarian monarchy was divided into two halves, Cisleithania and Transleithania, an autonomous metropolitanate, coordinate with those of Karlovci and Sibiu, was established in 1873 for the Orthodox of all nationalities of the Cisleithanian half, with the metropolitan’s seat at Chernivtsi (in Bukovina), and under its jurisdiction fell the Zadar eparchy and the Kotor eparchy.

9) The church in the Kingdom of Serbia.[30] After the abolition of the Patriarchate of Peć, the greater part of the lands that today make up the Orthodox church of the Kingdom of Serbia fell under the authority of the Patriarchate of Constantinople. When the Serbian principality was founded, relations between the church in that principality and the Patriarchate of Constantinople had to be regulated. These relations were regulated in 1832, in that the patriarchate recognized a separate internal administration for the church in the principality, though in a defined dependence on the patriarchate. When later the borders of the principality were extended and it was recognized as free and fully independent, the competent authorities in Serbia sought from the patriarchate that such autonomy be recognized also for the Serbian church as the other autonomous local churches enjoy, while preserving the canonically prescribed unity with the ecumenical Church. This was done by the patriarchate, which by a synodal decision of October 1879 proclaimed the Serbian church in the principality (today kingdom) of Serbia autonomous, equal in rights with the other autonomous local churches.[31]

10) The church in the Kingdom of Romania.[32] Until the proclamation of the Kingdom of Romania in 1882, the church in Moldavia and Wallachia fell under the jurisdiction of the Patriarchate of Constantinople. Three years after that proclamation, that is, in 1885, by a decision of the Synod of Constantinople the autonomy of the church in the Kingdom of Romania was proclaimed, with the same rights as all the other autonomous local churches enjoy.[33]

Given so great a number of autocephalous or self-governing regional churches, in order that it may be seen fully and clearly in what their autonomy consists, and how, notwithstanding this, the unity of the ecumenical Church is nevertheless strictly preserved, we here reproduce an extract from the synodal charter by which the autonomy of the church in the Kingdom of Serbia was recognized. After the relevant preamble, in which the unity of the Church and the canonical regulations concerning autonomous regional churches are spoken of, the charter continues: “We have determined that the Orthodox church of the Serbian principality, which until now… stood in canonical dependence and relation to our holy, apostolic, and patriarchal throne of Constantinople…, shall from now on be canonically autonomous, independent, and self-governing (κανονικῶς αὐτοκέφαλος, ἀνεξάρτητος καὶ αὐτοδιοίκητος), whose head shall be—as of every Orthodox catholic and apostolic Church—God-Man Himself, our Lord and Saviour Jesus Christ, and which shall have and recognize in church matters as its president (πρόεδρον) the most holy archbishop of Belgrade and metropolitan of Serbia; and he, together with the synod, formed in accordance with the holy canons from the hierarchs of that church district, shall administer the church affairs of the principality freely and independently of every other interference, in the Holy Spirit, as the divine and holy canons command. And thus, therefore, this holy church of the principality of Serbia, established by this synodal letter, we recognize and declare to be our spiritual sister (πνευματικὴν ἡμῶν ἀδελφὴν), and we commend to all the Orthodox churches of the world that they recognize and acknowledge it as such, and that they name it by the name of the holy autonomous church of the Serbian principality (ἡ ἁγία αὐτοκέφαλος ἐκκλησία τῆς σερβικῆς ἡγεμονίας); and we likewise grant to it all the privileges and all the rights of headship that belong to an autonomous church authority, so that from now on the archbishop of Belgrade and metropolitan of Serbia shall commemorate at the divine service ‘every Orthodox episcopate,’ and the most reverend hierarchs there shall commemorate his name. And as concerns internal church administration, he, together with his holy synod, shall judge, decide, and determine independently, following the evangelical teaching and the sacred traditions and ordinances of our holy Orthodox Church. And in order that spiritual unity (πνευματικὴ ἑνότης) may be preserved living and flourishing and in every way unaltered, both toward the great Church of Christ of Constantinople and toward the other autonomous churches of Christ, the archbishop of Belgrade and metropolitan of Serbia shall be obliged: according to the long-standing and inherited canonical custom of mutual brotherly relation and bond that prevails among the self-governing churches, to commemorate the holy patriarchs in the sacred diptychs; to take the holy chrism from the mother, the great Church of Christ, of Constantinople; when he is canonically proclaimed head of his local synod, to send the prescribed enthronement charters to all the patriarchs and the other autonomous churches; to address these same churches, through synodal letters, on all possible questions of general church import that require the general voice and approval, just as each of the said patriarchal and autonomous churches shall in turn do the same toward the Serbian church, in accordance with the canonical order and custom which, as we have said, has existed in the Orthodox Church since the earliest times.”[34]

Besides the aforementioned autocephalous regional churches, there exist two further regional churches which are autonomous in church administration, while depending on the Patriarchate of Constantinople only in spiritual-disciplinary and dogmatic matters. These are:

The church in Bosnia and Herzegovina, which is made up of four eparchies: 1. Dabar-Bosnia, 2. Herzegovina, 3. Zvornik, and 4. Banja Luka-Bihać. The position of this regional church is chiefly regulated by the convention concluded on 31 March 1880 between the Austro-Hungarian government and the Patriarch of Constantinople, which convention we have already mentioned (p. 144). By that convention the supreme spiritual head of the Bosnian-Herzegovinian church is the Patriarch of Constantinople, while the appointment of bishops for the said eparchies belongs to the Austrian Emperor, “after he has communicated the name of his candidate to the ecumenical patriarch for the fulfilment of the canonical formalities. In the event that this candidate is not known to the patriarchate, the said communication shall be accompanied by a certificate of that Orthodox bishop to whom the candidate has been subject, by which certificate it is shown that the candidate is canonically fit to be consecrated bishop.”[35]

The church on the island of Crete. The new organization of this church district is founded on a law (καταστατικὸς νόμος) issued on 20 December 1900. By that law the church district of Crete comprises eight eparchies: 1. Crete, headed by the metropolitan and spiritual head of the whole district; 2. Arcadia; 3. Rethymno; 4. Kydonia and Apokoronas; 5. Lampi and Sfakia; 6. Hierapetra and Sitia; 7. Petra; and 8. Kissamos and Selinos. The regional metropolitan of Crete is appointed by the Patriarch of Constantinople from among three candidates proposed to him by the supreme administrator of the land. The supreme church administration is made up of a holy synod, whose president is the metropolitan and whose members are all the eparchial bishops. At the sessions of the synod, held in October each year at Heraklion, a state commissioner takes part with a consultative vote. The synod elects the eparchial bishops, and from among three candidates proposed by the synod for the eparchy in question, the administrator of the land appoints one. All matters concerning the church are decided by the synod independently, and only those matters concerning educational and charitable institutions are decided by the synod in agreement with the civil authority. By this same law all the remaining church administration on the island of Crete is likewise regulated in a strictly canonical sense.
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§ 88. II. The Constitution of the Regional Churches—1. On Regional Councils

II. THE CONSTITUTION OF THE REGIONAL CHURCHES

1. On regional councils.

Just as for the ecumenical Church the organ of church authority is the ecumenical council, so for the local, regional church it is the regional council (σύνοδος τοπική). The regional council derives from the church practice of the apostolic age, and we already find, from the middle of the second century, that in various regional churches bishops assembled in council whenever, in one or another regional church, some more important question arose that required common deliberation in order to be properly resolved.[1] The canonical expression of this practice is already found in the apostolic canons. Once the respective regional churches, in which there were several bishops with their appointed first bishop (ἐν αὐτοῖς πρῶτον), had taken shape, Apostolic canon 34 ordains that no bishop may undertake anything of importance without the knowledge of his first bishop, and likewise that this first bishop is to do nothing without the knowledge of the other bishops. This was a general provision; and Apostolic canon 37 already establishes the basic norm that “a council of bishops must assemble twice a year, so that they may jointly examine the dogmas of piety and resolve whatever church disputes arise.” In the fourth century, canon 2 of the Second Ecumenical Council ordains that all the affairs of each individual regional church are to be governed by the respective regional council, which is to be made up of all the bishops of that regional church. These regional councils are usually called, in the canonical sources, the eparchial council (ἡ τῆς ἐπαρχίας σύνοδος), that is, a council made up of all the bishops of the given “eparchia,” that is, of one church district headed by a metropolitan, for which reason this council was also called the metropolitan council (ἡ οἰκεία τοῦ μητροπολίτου σύνοδος).[2]

From these councils are to be distinguished other, further regional councils, mentioned in the canonical sources, which are called the diocesan council (ἡ τῆς διοικήσεως σύνοδος), that is, a council made up of all the bishops and metropolitans of one extensive church district, which was formerly called a “diocese” and later a patriarchate. On account of this latter name, these councils are also called the patriarchal council (ἡ πατριαρχικὴ σύνοδος). Such a council is spoken of in canon 1 of the Third Ecumenical Council, and it used to be convened in extraordinary circumstances, when judgment had to be pronounced upon some metropolitan—that is, in matters that exceeded the bounds of the competence of the eparchial or metropolitan council.[3]


[1] See note 7 of § 57 of this book.

[2] See Zhishman, Die Synoden etc. S. 57 fg. J. Fesler, Ueber die Provincial-Concilien und Diöcesan-Synoden. Innsbruck, 1849.

[3] Zhishman, Die Synoden. S. 3 fg., and my commentary on canon 1 of the Third Ecumenical Council. Rules I, 284.

§ 89. a) Metropolitan Councils

a) Metropolitan councils.

The ordinance of Apostolic canon 37 concerning metropolitan councils was repeated at several councils of subsequent centuries.[1] At the Council in Trullo, canon 8 also prescribed a corresponding penalty for bishops who fail to come to the council, and at the same time it was ordained that these councils are in any case to assemble at least once a year; and canon 6 of the Seventh Ecumenical Council subjects to canonical penalty a metropolitan who neglects to convene a council of bishops. In the event that a bishop is prevented from attending the council, he may send his representative,[2] or else send his opinion to the council in writing.[3]

As to the time and place when and where the bishops are to assemble in council, the aforementioned canon 8 of Trullo ordains that this be between Easter and the month of October, and at a place appointed by the metropolitan.[4]

The competence of these councils extends to all matters concerning the church district in question that exceed the competence of the jurisdiction of a single bishop in the church entrusted to him.[5] In canon 6 of the Seventh Ecumenical Council, the matters within the competence of these councils are divided into canonical and evangelical matters (περὶ κανονικῶν καὶ εὐαγγελικῶν πραγμάτων).[6] The commentators on the canon refer to the first—that is, the canonical matters—everything concerning judgment, the administration of church property, the election of clergy, and the like; and to the second—that is, the evangelical matters—everything concerning the performance of the sacraments and the other commandments of God.[7] According to this division, the competence of the council in general includes:

I. With regard to canonical matters: 1. the exercise of church jurisdiction;[8] 2. the election and installation of bishops;[9] 3. cases where a new bishopric is to be founded;[10] 4. the administration of church property;[11] 5. the removal of abuses that may chance to creep into the Church;[12] 6. the adjudication of cases where a people refuses to receive its elected bishop;[13] 7. the transfer of bishops;[14] and in general, 8. oversight as to whether, in their own churches, bishops carry out everything according to law.[15]

II. With regard to evangelical matters: 1. the discussion of doctrinal questions that may chance to arise;[16] 2. judgment concerning liturgical books and other books that concern faith and the Church;[17] 3. the education of the clergy;[18] 4. the religious and moral condition of the people;[19] 5. whether the sacraments and the other church rites are performed according to the prescribed forms;[20] 6. that no superstitions be allowed to creep in among the people;[21] and in general, 7. whether Christian precepts are everywhere and in every respect observed.[22]

In order that such a council may act with competence—that is, that its resolutions be valid—it must be composed of at least three persons: the metropolitan and two bishops.[23] For the deposition of a bishop, canon 12 of the Council of Carthage requires twelve bishops;[24] but from the canonical practice of the Church of the older period it may be concluded that any properly constituted council of bishops is authorized to do this, provided it in any case consists of more than two bishops.[25]
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[16] Ap. 37, Antioch 20.

[17] The commentary of Zonaras and Balsamon on canon 6 of the VII Ecumenical Council (Ath. Synt. II, 579)
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[19] III Ecum. can. 6. Nomocanon XII, 18. XIII, 34 (Ath. Synt. I, 274. 332).
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[22] Nomocanon I, 1 (Ath. Synt. I, 35)

[23] Ant. 16. 20 Nomocanon IX, 16. (Ath. Synt. I, 174. 181)

[24] And that, if he is not able to gather an even greater number of them (Ath. Synt. III, 322).
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§ 90. B) Patriarchal Councils

b) Patriarchal councils.

In his commentary on canon 2 of the Second Ecumenical Council, Balsamon writes that in the older period all the eparchial metropolitans were autocephalous and were appointed by their own particular councils (πάντες οἱ τῶν ἐπαρχιῶν μητροπολῖται αὐτοκέφαλοι ἦσαν, καὶ ὑπὸ τῶν οἰκείων συνόδων ἐχειροτονοῦντο),[1] while the bishops themselves received ordination from them. For this reason, and for the sake of the other church affairs of their district, these metropolitans held their metropolitan councils at appointed times (§. 89). In the fourth and fifth centuries, when the chief church affairs began to be discussed and resolved in those cities where the leading metropolitans resided—metropolitans who counted as archbishops in the broader sense, and who, in the five chief centers of the Christian world of that time, were named patriarchs—the metropolitans of less important cities and their districts began to lose the character of autocephaly, a character which, in the course of time, only those churches which we mentioned in § 86 retained. Having lost their former autocephalous standing, the metropolitans in question retained only their former title, while the church affairs of their districts were discussed at the councils of the respective chief archbishops, or patriarchs, who elected these metropolitans at their councils and who ordained them.[2]

The patriarchal council was made up, under the presidency of the patriarch, of all the metropolitans of the given patriarchate, that is, those metropolitans who receive ordination from the patriarch (παρ’ αὐτοῦ χειροτονουμένους) and who do not have the right to ordain other bishops (μὴ ἔχοντας δίκαιον ἄλλους ἐπισκόπους χειροτονεῖν).[3] In the event that one of these metropolitans was prevented from attending the council, he could be replaced by a bishop, or he could send his opinion to the council in writing.[4] In the course of time this changed, so that the patriarchal council came to be made up, besides the aforementioned metropolitans, also of many bishops, especially those who happened to be present in the place where the council was meeting.

The council usually assembled in June or September each year, at the seat of the patriarch.[5] When this council in the course of time became permanent, then, apart from the summer months, it met twice each week.[6]

The competence of the patriarchal council was in the main the same as we have seen for the metropolitan council, as the council of one autocephalous regional church. Specifically, according to the canonical sources, the competence of the patriarchal council includes: 1. the election of the patriarch; 2. the canonical institution of a bishop to the respective eparchy; 3. the elevation of a bishopric to a higher rank; 4. the transfer of bishops; 5. cases concerning the union of two bishoprics into one; 6. cases where a new bishopric is to be founded; 7. cases where an episcopal see is to be transferred from one city to another; 8. cases where judgment must be given on some decision that the patriarch may have issued contrary to the canons; and 9. church jurisdiction in the higher instance.[7]


[1] Ath. Synt. II, 171.

[2] We have said in §. 86 which of the earlier metropolitans retained their autocephalous character.

[3] The commentary of Balsamon on canon 8 of the Council in Trullo (Ath. Synt. II, 326).

[4] Carthag. can. 96.

[5] Carthag. can. 18, and the aforementioned commentary of Balsamon on canon 8 of Trullo

[6] Ath. Synt. V, 402.

[7] All of this is given in detail in Zhishman, Die Synoden S. 7 fg.

§ 91. c) The Supreme Central Organs in the Present-day Autonomous Autocephalous Churches

c) The supreme central organs in the present-day autonomous autocephalous churches.

The councils that make up the supreme central authority in the present-day autonomous regional churches are either permanent or periodic, that is, either they exist continuously, or they meet only at fixed times of the year. Into the competence of some of these councils fall all matters, both those of faith and liturgy and those of church administration, while in some churches these matters are divided, so that the first—that is, matters of faith and liturgy—are governed by the council of bishops, or synod, while the second—that is, matters of church administration—are governed by a council in which laymen also take part.

Permanent church councils exist in the four Eastern patriarchates, in the Russian church, and in the church of the Kingdom of Greece; periodic ones—in all the other autonomous churches, except the Archbishopric of Sinai and the metropolitanate of Cetinje, in which, because there are no other bishops, the supreme church administration is exercised by the respective high priest together with his clergy.

I. PERMANENT CHURCH COUNCILS.

1. In the Patriarchate of Constantinople[1], the holy synod takes charge of all church affairs (εἰς ὅλας τὰς πνευματικὰς ὑποθέσεις). It consists of 12 hierarchs under the presidency of the patriarch. All the hierarchs of the patriarchate have the right to be members of the synod periodically for two years, and each year half of the synod’s members change, so that no one member may remain in the synod for more than two years, after which he returns to his own eparchy. All members of the synod have equal rights in the synod’s decisions; but nothing may be decided without the patriarch, just as the patriarch himself can do nothing without the synod, to whose judgment he too, like the other hierarchs, is subject. The synod holds its sessions three times a week. It has its own seal, made up of six parts, of which one each is kept by six hierarchs, members of the synod who remained in the synod from the previous year, while the handle of the seal is kept by the patriarch, so that without the knowledge of these seven persons the seal cannot be affixed to any synodal document, and consequently no official document can be issued from the synod, since every one must bear the synodal seal. Attached to the synod are two secretaries, first and second, but without the right to vote; there also exists a skeuophylax for the safekeeping of the patriarchal treasury.[2]

For conducting the economic affairs of the patriarchate, and likewise for the exercise of jurisdiction in matters of a civil character, there exists the mixed council (μικτὸν συμβούλιον), which is made up of 12 members: 4 hierarchs and 8 distinguished laymen, under the presidency of the senior member among the hierarchs, or, when the patriarch attends the council, under his presidency. The term of the council’s members is two years, and each year half withdraw and are replaced by new members. The lay members of the council, who are all residents of Constantinople, receive no salary for their service. The council holds its regular sessions twice a week; and at least two-thirds of the members must be present for a session to be validly held. Every official document must bear the council’s seal, which is made up of three parts, of which one is kept by the hierarch-members, two are kept by the lay members, and the key (κλείς) by the president.[3]

2. In the patriarchates of Alexandria, Antioch, and Jerusalem there exists in each, attached to the respective patriarch, a holy synod, made up of the corresponding number of hierarchs; and these synods conduct all the spiritual and church-administrative affairs of the patriarchates.[4]

3. In the Russian church[5], the supreme central body is the Most Holy Governing Synod (святѣйшій правительствующій синодъ). By the ukase of 9 July 1819 it is made up of seven persons, of whom one, the Metropolitan of St. Petersburg, is called “первенствующій членъ” (“first member”), while the others are called either “члены” (“members”) or “присутствующіе” (“those present”). These “members” are usually metropolitans, and enjoy permanent membership in the Synod, while the “those present” are eparchial bishops who are summoned to take part in the Synod’s sessions for some fixed period. When fully assembled, the Synod holds its sessions three times each week. Into the Synod’s competence fall all the spiritual as well as the church-administrative affairs of the whole Russian empire.[6] — Attached to the Synod there exists an Ober-Procurator (оберъ-прокуроръ), who is “блюститель за исполненіемъ законныхъ постановленій по духовному вѣдомству” (“guardian of the fulfilment of lawful enactments in the ecclesiastical department”). Taking part in the Synod’s work, he clarifies the laws and supplies all the data necessary for the question in hand to be resolved in the sense of the existing laws. The Ober-Procurator is the intermediary between the sovereign and the Synod, and conducts all the Synod’s external business. For this he has a special deputy (товарищъ оберъ-прокурора),[7] as well as his own particular chancellery.[8] For conducting economic affairs there exists a special Synodal economic administration, which is in direct dependence on the Ober-Procurator.[9] Dependent in turn on the Synod there exists a Учебный Комитетъ (“Educational Committee”), which deals with questions of instruction and pedagogy and, by means of inspections, oversees teaching and discipline in all the theological institutions of the Russian empire. This committee is made up of nine members, clerical and lay, and, when needed, other persons from among recognized scholars and pedagogues are added to it. For the committee’s resolutions to have legal force, they must be approved by the Synod.[10]

The seat of the Synod is at St. Petersburg, and dependent on it there exist two auxiliary offices, one at Moscow and the other at Tiflis. The first is called the Moscow московская синодальная контора (“Synodal Office”), and stands under the administration of the Metropolitan of Moscow, its members being two bishops and the archpriest of the Moscow Dormition Cathedral (Успенскій соборъ). Into the competence of this office falls the care of the three great synodal courts with their churches in Moscow and of the stavropegial monasteries.[11] Much more important than this is the грузино-имеретинская святѣйшаго правительствующаго синода контора (“Georgian-Imeretian Office of the Most Holy Governing Synod”). Under the presidency of the Exarch of Georgia, this office is made up of three archimandrites—two from Georgia and one from Imeretia—and one protopriest. Subordinate to it are three eparchial bishops: of Imeretia, Mingrelia, and Guria—and it conducts all the spiritual and church-administrative affairs concerning the Georgian-Imeretian district, under the supreme administration of the St. Petersburg Synod.[12]

For the sake of preserving the purity of the faith, and so that no books contrary to that faith might be spread through print, there exists, attached to the Synod, the “духовный цензурный комитетъ” (“Spiritual Censorship Committee”), on which several other provincial committees in turn depend, the chief among them being those attached to the theological academies of Moscow, Kiev, and Kazan.[13]

4. The supreme church authority in the Kingdom of Greece[14] is made up of the synod of the Church of Hellas (ἱερὰ σύνοδος τῆς ἐκκλησίας τῆς Ἑλλάδος). It is made up of five members with equal right to vote, all of whom are hierarchs, and among whom one is president, this always being the Metropolitan of Athens. The other four members change every year and return to their eparchies, being replaced by others, though individual members may remain for a second year as well. The synod’s annual working period begins on 1 September. Attached to the synod is a royal commissioner (βασιλικὸς ἐπίτροπος), who takes part in all the synod’s sessions, but without the right to vote, and who signs, after the synod’s members, all the synod’s documents. The synod’s business is divided into internal (ἐσωτερικά) and external (ἐξωτερικά). Internal business is conducted by the synod independently of the political authority; external business, jointly with the political authority. To internal business belong: the faith, Christian morals, divine worship, church teaching, and church discipline; the rest belongs to external business.[15]

II. PERIODIC CHURCH COUNCILS.

a) Strictly ecclesiastical councils:

1. In the church of the Kingdom of Serbia the supreme authority is made up of the council of bishops (архијерејски сабор). By the law of 31 December 1882, this council was made up of: the metropolitan, all the eparchial bishops, two archimandrites, and one archpriest from each eparchy.[16] Today, by the law of 1900, the council of bishops is made up—as it was under the law of 1862—only of the eparchial bishops under the presidency of the metropolitan, or, when there is no metropolitan, or he is prevented from carrying out his duty, he is replaced in the presiding office by the eparchial bishop senior by consecration. The recording secretary of the council of bishops is the secretary of the Great Spiritual Court. The council regularly meets once a year, in spring or autumn, at Belgrade, and, when needed, also extraordinarily, at any time of the year, with the knowledge of the Minister of Education and Church Affairs. For the council’s resolutions to be valid, the president and at least two other members must be present at the session. The council’s canonical decisions are executive of themselves, while the rest require royal confirmation. Into the competence of the council of bishops fall all matters concerning the faith, Christian morals, church ritual, the education of the clergy, the teaching of Christian doctrine in secular schools, priestly discipline, the organization of eparchies, parishes, and monasteries; besides this, the council of bishops elects the eparchial bishops, confers church dignities on worthy clerics, administers church funds and bequests in favor of churches, monasteries, and church literature, maintains the bond and unity in dogma and worship with the other autonomous Orthodox churches, and no law or regulation concerning the Serbian church and clergy may be issued, nor an existing one altered, without the prior hearing of the council of bishops. As a church-judicial authority, the council of bishops hears and adjudicates all mutual disputes between eparchial bishops and metropolitans, all offenses of bishops and metropolitans committed in their episcopal duties, and, finally, the marital disputes of the king and members of the royal house.[17]

For church-judicial matters there exists, as a court of appeal, the Great Spiritual Court (велики духовни суд), made up of: a president, five regular members, five honorary members, and a secretary; among both the regular and the honorary members, one is an archimandrite, while the remaining four are married priests. The president is a bishop elected by the council of bishops for one year. The members of the Great Court are appointed by royal decree for three years. This court meets twice a year, and, for its sessions to reach valid decisions, the president and four members must be present. The Great Spiritual Court reviews, approves, alters, and annuls the decisions and judgments of the eparchial spiritual courts, adjudicates disputes over the competence of individual church authorities, decides on the recusal of the president and members of the Great Spiritual Court, and, finally, decides on the recusal of individual eparchial spiritual courts, in which case it determines which eparchial court shall try the matter. The decisions and judgments of this Great Spiritual Court are executive, and are carried out by the competent church and civil authorities.[18]

2. The supreme authority in the church of the Kingdom of Romania is made up of the holy synod.[19] By the law of 14 December 1872, the synod is made up of both metropolitans (of Bucharest and of Iași), of all the eparchial and all the titular bishops. The president is the Metropolitan of Ungro-Wallachia, and when he is absent, the Metropolitan of Moldavia; failing him too, the bishop senior in service. At the synod’s sessions the Minister of Church Affairs also attends, but only with a consultative vote; and if that minister is not of the Orthodox faith, another, Orthodox, minister replaces him. The synod deals with all church affairs: spiritual, disciplinary, and judicial. The synod meets twice a year, in autumn and in spring. The synod’s decisions in spiritual-judicial questions have full force of themselves, while the rest of its decisions are subject to the sovereign’s confirmation.[20]

3. For the Bukovina-Dalmatia metropolitanate, the highest constitutive organ in matters of church administration and spiritual jurisdiction is the Metropolitan Synod. This synod is made up of: the metropolitan, as president, and the eparchial bishops. If the metropolitan, or an eparchial bishop, is prevented from attending, they may be replaced in the synod, with a corresponding written mandate, by church dignitaries from the respective eparchies, and in the first case the presiding place in the synod is taken by the bishop senior in service. Both the metropolitan and the eparchial bishops have the right to bring to the synod’s sessions one church dignitary each, but only with a consultative vote. The synod meets once a year, and, if there is no urgent business, it need not meet every year. With regard to the geographic position of this metropolitanate, the synod regularly holds its meetings in the Orthodox Church of the Holy Trinity in Vienna, though, by agreement between the metropolitan and the eparchial bishops, it may also meet in another place. Into the synod’s competence fall all matters concerning the faith, Christian morals, church ritual, priestly discipline, spiritual institutions, and spiritual jurisdiction. The synod’s decisions are submitted for the sovereign’s approval, except those concerning the faith, Christian morals, and spiritual jurisdiction, which become binding of themselves.[21]

4. In the Archbishopric of Cyprus the church is governed by a synod, which, under the presidency of the archbishop, is made up of three eparchial bishops. It meets each year after Easter, and its competence is determined by the general canonical regulations.[22]

5. In the Karlovci metropolitanate[23] there exists, for dogmatic and strictly spiritual affairs, as the supreme authority, the council of bishops (архијерејски синод), made up of the metropolitan, as president, and all the eparchial bishops. The competence of this synod, after the royal rescript of 1868, is much restricted, and besides matters of faith and spiritual discipline, the synod’s competence extends only to the election of eparchial bishops, the appointment of archimandrites, and matters concerning the theological seminary. The imperial commissioner also belongs to the synod, having the right to take part in all the synod’s sessions, except those in which matters of faith and strictly spiritual affairs are discussed, and when the synod elects bishops.[24] The synod is convened by the Karlovci metropolitan in writing, after obtaining the sovereign’s consent thereto; and it must regularly meet once each year.[25]

6. In the Sibiu metropolitanate, by the organic statute of 1869[26], there exists, for dogmatic and strictly spiritual affairs, a council of bishops (архијерејски синод), made up of the metropolitan, as president, and the eparchial bishops. The metropolitan is obliged to convene the synod once a year, and the eparchial bishops are obliged to attend the synod’s sessions. Into the synod’s competence falls: a) to subject to canonical examination the candidate whom the eparchial assembly has elected bishop; b) to discuss all questions concerning faith, the sacraments, and rites; c) to see to the piety and morals of the clergy and the people; d) to see that the theological and pedagogical institutions correspond to their purpose; e) to give instructions as to the qualities that candidates for the priesthood and for teaching must have; and f) to preserve the freedom of the church and defend it against every attempt by anyone to disturb the peace and sanctity of the church.[27]

7. The supreme church authority in the Bulgarian exarchate is made up, by the statute of 14 May 1871 and by that of 13 January 1895, adapted for the Bulgarian principality,[28] of the святыйтъ синодъ (“Holy Synod”), which, under the presidency of the exarch, consists of four eparchial bishops, elected by all the eparchial bishops. Their term of service lasts four years, after which period they are replaced by another four bishops. The synod meets regularly once a year, beginning from the second week after Easter, and extraordinarily, when there is need. The synod’s competence includes: a) the election of the eparchial bishop from between two candidates proposed by the eparchial assembly; b) all matters concerning faith, Christian morals, and church ritual; c) priestly discipline; d) the education of the clergy; e) spiritual censorship; and f) final adjudication in spiritual matters, in matrimonial matters, and in disputes among clerics.[29]

b) Mixed church councils.

Following, presumably, the example of the mixed council introduced in 1860 in the Patriarchate of Constantinople, in which council eight prominent laymen, together with four hierarchs, are permitted to conduct the supreme administration of the church’s economic affairs and of the affairs of national education, similar mixed councils have in more recent times been introduced, following that example, in three regional churches: the Karlovci, the Sibiu, and the Bulgarian. Except that in these mixed councils, in the said regional churches, the canonically fixed boundary of the relation between the hierarchy and the people (§ 53) has been overstepped, and laymen have been granted, in church matters, such rights as they cannot have according to the fundamental constitution of the Church. The Constantinopolitan patriarchal mixed council was occasioned by the position of the Orthodox church in the Ottoman empire, when, by the firman of Sultan Mehmed II, immediately after the conquest of Constantinople by the Turks, the Patriarch of Constantinople was recognized as having, besides spiritual, also civil jurisdiction over all Orthodox Christians in the empire. This civil jurisdiction could naturally not be exercised by the synod alone, and so already in the 15th century a special dicastery was formed, to which the patriarch would summon several skilled jurists, so that, together with several clerics from the patriarchate, and under his presidency, they might conduct the civil affairs of the Orthodox subjects of the empire. This same dicastery was also entrusted with the care of economic matters concerning the building and adornment of churches and the respective charitable institutions, as well as with matters of national education. This privilege of the patriarch, of civil jurisdiction over the Christian subjects of the Ottoman empire, already existed in 1860, when the mixed council presently existing in its current form was established, just as the same privilege exists today, and this mixed council today still judges all civil matters of the said subjects, just as it conducts the care of the material means for building and maintaining churches, schools, hospitals, and all the other public charitable institutions. Besides this, everything else concerning church administration belongs to the patriarchal synod and to the administrative organs subordinate to it, in which the members are solely and exclusively clerics.—The Constantinopolitan mixed council could not be adduced as the model according to which the respective councils in the said regional churches were constituted, still less when one compares the competence of these councils with that of the Constantinopolitan one, and sees that in that council the laymen (apart from civil-judicial matters) have as much influence in church affairs as they have in a properly ordered church guardianship (tutorship), whereas in the councils of the said regional churches the laymen have a decisive vote in these very same matters. And this is no longer in keeping with the fundamental teaching of Orthodox church law concerning the significance of the lay element in church administration and concerning the relations between the hierarchy and the people in the Church.

Since the respective state authority has sanctioned by law the existence of the said mixed councils, which as such exist and function today, we must mention them here.

1. In the Karlovci metropolitanate, the conduct of church-administrative affairs and of those concerning schools and church-school endowments belongs to the National Church Assembly (народно-црквени сабор), which is made up, under the presidency of the Karlovci metropolitan, of all the eparchial bishops and 75 deputies: one-third of the clerical and two-thirds of the lay estate. The vice-president is elected by the assembly from among the lay deputies. The imperial commissioner has no influence on the assembly’s deliberations, nor in the adoption of resolutions. The assembly regularly meets every third year, and is convened, after obtaining the sovereign’s approval, by the Karlovci metropolitan, or, if the metropolitan’s see is vacant, by the Metropolitan Church Council.[30]

The conduct of current business falling within the competence of the National Church Assembly is entrusted to the Assembly Committee (саборски одбор), which is made up of 9 members: the metropolitan, as president, one bishop, two clerical members, and five lay members. These members are elected by the assembly from among its own body, and their substitutes are elected in the same way. When the metropolitan is prevented from attending, the respective bishop, or his substitute, presides in the committee; and the vice-president is elected from among the lay members by the committee itself. The mandate of the Assembly Committee lasts for the whole assembly period, and in any case until it is replaced by a new committee to be elected by the assembly. For a resolution to be adopted, the presence, besides the president, of at least four members is necessary. The Assembly Committee regularly meets four times a year at the seat of the metropolitanate; and extraordinary sessions are convened as needed by the president or his substitute. Minutes of the sessions of the Assembly Committee are submitted, in transcript, to the president of the Hungarian ministry. The president and members of the Assembly Committee are answerable to the assembly for their work. The recording secretary of the committee is the national-church secretary.[31]

For spiritual-judicial matters there exists, as an appellate authority, the Metropolitan Church Council (митрополитско-црквени савјет),[32] made up of: the metropolitan, as president, two bishops, three further clerical members, three lay members, a registrar acting as recording secretary, and a fiscal officer. These last two have no deciding vote. The metropolitan appoints the vice-president; the episcopal assessors are elected by the synod, six clerical and lay assessors are elected by the National Church Assembly, and the fiscal officer is appointed by the council itself. The recording secretary is the national-church secretary. The council’s competence is that prescribed by the “consistorial system” for the metropolitan court of appeal,[33] namely, as the final appellate authority in all judicial questions concerning both priestly discipline and matrimonial disputes; then, as the court of first instance in suits against eparchial bishops and eparchial consistories; and, finally, into the council’s competence fall all matters concerning the faith, church ritual, and the observance of legal regulations by the clergy. The Metropolitan Church Council regularly holds its sessions twice a year, and, if needed, more often, at the seat of the metropolitan.

According to the task of the National Church Assembly, to which, among other things, belongs the conduct of matters concerning schools and school endowments, there exists, as a central administrative authority, the National School Council (народно-школски савјет). By the school regulation of 2 July 1872, to this council falls the administration and oversight of all elementary and continuation Serbian national schools, as well as oversight of those higher educational and instructional institutions that receive support from the national endowments. This council is made up of the chief referent for Serbian national schools and six other members. Its president is the metropolitan, the vice-president is elected by the council, and the members by the National Church Assembly; its recording secretary is the national-church secretary. The chief school referent is elected by the assembly and confirmed by the sovereign. The National School Council holds its sessions as needed, either at the call of its president, or at the request of three members. The National School Council, as well as the chief school referent, are answerable to the assembly for their conduct.[34]

2. In the Sibiu metropolitanate, by the aforementioned organic statute of 1869, there exists a National Church Assembly (народно-црквени сабор), made up of the metropolitan and the eparchial bishops, then of 90 deputies, namely 30 of the clerical and 60 of the lay estate. The president of the assembly is the metropolitan, and, when he is prevented, the bishop senior in service. Deputies are elected for three years. The assembly is convened by the metropolitan, or, if the metropolitan’s see is vacant, by the metropolitan consistory, after prior notice thereof to the sovereign. The assembly meets every third year. Into the assembly’s competence falls: a) care for the preservation of religious freedom and the autonomy of the Orthodox Romanian church; b) the administration of all matters concerning the church, the school, and the church-school endowments; and c) the election of the metropolitan and of the president of the metropolitan consistory.[35]

The supreme administrative and judicial organ is the Metropolitan Consistory (митрополитска консисторија). It is made up of the metropolitan, as president, of the eparchial hierarchs, and of the necessary number of honorary assessors, elected by the assembly from among its own members of both estates. This consistory is divided into three sections: the strictly church section, the school section, and the trustee (epitropal) section. In all sections the president is the metropolitan. The church section is made up of six assessors, all of the clerical estate, while the other two sections are likewise made up of six assessors each, but so that one-third is of the clerical and two-thirds of the lay estate. For all three sections there is one secretary, then one fiscal officer, and, for matrimonial matters, one legal counsel. The church section decides, as an appellate authority, all clerical disputes; the school section conducts the supreme administration and oversight of all confessional schools and institutions; while the trustee section administers those funds that belong to the metropolitanate as such. The Metropolitan Consistory also holds general sessions, in which the members of all sections take part, and at these sessions it elects the secretary and fiscal officer, and undertakes what is necessary for convening the National Church Assembly and for the election of deputies to the assembly.[36]

3. In the Bulgarian exarchate there exists the Exarchal Council (екзархійскій съвѣтъ), made up of the exarch, as president, and six prominent laymen, elected by the clergy and people from all the eparchies of the exarchate, and confirmed by the government on the exarch’s proposal. The term of the council’s members lasts four years, after which new members are elected. Into the exarchal council’s competence falls: a) schools; b) the building of churches and charitable institutions; c) the administration of church property; d) the review of the annual accounts of all churches and monasteries; and e) the adjudication of the civil aspect of matrimonial disputes.[37]
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§ 92. 2. Archbishops, as Heads of Autocephalous Churches

2. Archbishops, as heads of autocephalous churches.

The proper title of the head of a regional autocephalous church is archbishop (ἀρχιεπίσκοπος). This designation is first met with in the Church in the 4th century, when Athanasius called Alexander of Alexandria archbishop.[1] After that, very rarely was this title given to any bishop, and only on particular solemn occasions were individual bishops of notable cities—highly esteemed for their significance in the Church—so titled: Leo of Rome, Anatolius of Constantinople, Cyril of Alexandria, Maximus of Antioch, and Juvenal of Jerusalem. These bishops were called archbishops in the acts of the Fourth Ecumenical Council. From that time—that is, from the first half of the 5th century—in imperial novels and similar important documents the name of archbishop was regularly given to the church heads who were in the chief cities of the Greco-Roman state.[2] At the Sixth Ecumenical Council it was established that henceforth the following were to be called by the name of archbishop: the bishops of Rome, Constantinople, Alexandria, Antioch, and Jerusalem, and then the bishops of Cyprus, Nova Justiniana, Iberia, Ephesus, and Thessalonica.[3] The first five had already, since the Council of Chalcedon, borne the title of patriarch, and the other five the title of senior metropolitan. Of these ten bishops, who were called archbishops in the strict sense—that is, true first bishops of the ecumenical Church—eight were at the same time also heads of autocephalous churches, while to the remaining two the name of archbishop was granted on account of the importance of the cities in which they held their sees, and in memory of the activity of the Apostle Paul connected with those cities. By this the foundation was laid for that practice which afterward always prevailed in the Church. Archbishop, in the strict sense, is the title of the head of every regional autocephalous church; but as an honor the same title was also given to individual bishops who occupied sees in cities that were of historic ecclesiastical significance, or that were of greater importance in political relations, but who were archbishops in title only.[4]


[1] Apolog. contra Arianos.

[2] Evagrius, hist. eccl. IV, 12.

[3] Harduini III, 482.

[4] Today, for example, in Russia, or in the West in earlier times: Ravenna, Aquileia, Arbor in Sardinia, Milan, etc.

§ 93. a) Metropolitans

a) Metropolitans.

In the canonical sources, the chief bishop of a larger church district containing several bishops is called metropolitan.[1] In the beginning this chief bishop was called the first bishop,[2] and at the First Ecumenical Council he was named metropolitan,[3] which designation has remained in ecclesiastical use from that time. Canon 9 of the Council of Antioch speaks of the relation of a bishop to the metropolitan: “In every eparchy (καθ’ ἑκάστην ἐπαρχίαν)[4] the bishops must acknowledge the bishop who presides in the metropolis, and who bears the care for the whole eparchy, since to the metropolis all who have business come together from every side. And for this it is ordained that he must have precedence also in honor, and that the other bishops shall undertake nothing of greater importance without him, in accordance with the ancient canon of our fathers which is still in force—except only in what pertains to their own particular district and the villages belonging to it. For every bishop has authority over his own district (τῆς ἑαυτοῦ παροικίας), and must administer it with the regard due to everyone, and diligently care for all the places dependent on his city—that is, to ordain presbyters and deacons, and to carry through every matter with discretion; but beyond this he must undertake nothing without the bishop of the metropolis, just as the latter may do nothing without the consent of the rest.”[5] This canon clearly states the significance of the metropolitan in the constitution of the Church.

In the first centuries of the Church, metropolitans were all independent in the governance of their own local churches, and were appointed by the bishops of that same church.[6] It was only later, when the patriarchates had been established, that the metropolitans within the respective patriarchal jurisdiction became subordinate to the patriarchs.

The rights of the metropolitan, according to the canonical sources, are as follows: 1. the convening of regional councils and presiding over them, nor could the resolutions of such councils have lawful force without the metropolitan’s presence;[7] 2. oversight and direction of the election of a bishop;[8] 3. ordaining, together with the other bishops, a new bishop;[9] 4. the direction and oversight of all church business in all the dioceses under him;[10] 5. care for vacant episcopal sees;[11] 6. receiving complaints against bishops and ordering an inquiry against them;[12] 7. visitation of the subordinate dioceses;[13] 8. issuing letters of leave to bishops when they wished to be absent from their diocese for a time;[14] 9. seeing to it that in the subordinate dioceses all the necessary posts of service are filled, and himself issuing orders to that effect if the bishop concerned delays in doing so;[15] 10. that the subordinate bishops commemorate the metropolitan’s name at the divine services;[16] 11. that no more important church business be undertaken without the knowledge of the metropolitan;[17] 12. that no clergyman may go before the ruler of the land without the metropolitan’s written leave;[18] and finally 13. the metropolitan alone has the right to promulgate the church-state legal decrees within his territory.[19] But all these rights so enumerated the metropolitan may, according to the canonical sources, exercise only within the bounds of his own territory;[20] and even within that territory he may undertake anything touching the whole territory only with the consent of all the bishops subject to him,[17] and he is subject, like the other bishops, to the judgment of the regional council.[21]


[1] See § 61 (p. 257) and § 84, note 6.

[2] Τοὺς ἐπισκόπους ἑκάστου ἔθνους εἰδέναι χρὴ τὸν ἐν αὐτοῖς πρῶτον, καὶ ἡγεῖσθαι αὐτὸν ὡς κεφαλήν. Ap. 34 (Ath. Synt. II, 45).

[3] Canon 4. Cf. the canons mentioned in note 7 to § 84.

[4] See note 6 to § 84, where it is stated what the word eparchy means in the canonical sources; and see also note 4 of the same §, where it is explained what parish means in the canonical sources.

[5] Ath. Synt. III, 140—141. Cf. the commentary of Archim. Ioann on this canon (The aforementioned book, I, 399—400).

[6] Σημείωσαι οὖν ἀπὸ τοῦ παρόντος κανόνος, ὅτι τὸ παλαιὸν πάντες οἱ τῶν ἐπαρχιῶν μητροπολῖται αὐτοκέφαλοι ἦσαν, καὶ ὑπὸ τῶν οἰκείων συνόδων ἐχειροτονοῦντο, says Balsamon in his commentary on canon 2 of the First Ecumenical Council (Ath. Synt. II, 271). Cf. also the commentary of Archim. Ioann on this same canon (The aforementioned book, I, 497—500).

[7] I Ecum. 6, IV Ecum. 19, Ant. 16, 19, and the corresponding commentaries of Balsamon on these canons.

[8] Ap. 34, Ant. 9.

[9] I Ecum. 4, 6, IV Ecum. 25, 28, Ant. 19. Cf. on this question Zhishman, Die Synoden S. 65—69. If, moreover, the metropolitan see is vacant, or owing to any other circumstances, two or three other bishops may appoint, that is, ordain, a new bishop even without the metropolitan. Cf. canon 25 of IV Ecum., Sard. 6, Carth. 13, and the corresponding commentaries of Balsamon

[10] Ap. 34., Ant. 9.

[11] I Ecum. 4. 6., Ant. 19.

[12] IV Ecum. 9., Ant. 19., Carth. 19. Nomoc., title IX, ch. 1 (Ath. Synt. I, 164 ff.).

[13] Carth. 52. and the Archim. Ioann’s commentary on this canon (The aforementioned book, II, 183–184).

[14] Antioch. 11., Sard. 6. The synodal decree from the time of the patriarch of Constantinople Alexius in 1028 (See § 23, note 8).

[15] VII Ecum. 11. and the synodal decree mentioned (note 14. of this §).

[16] Canon 14 of the First-Second Council.

[17] Ap. 34., Antioch. 9.

[18] Antioch. 11., Sard. 9.

[19] Justin. nov. 6. See p. 133 of this book. Cf. L. Thomassin, Vetus et nova ecclesiae disciplina. P. I. lib. I. cap. 39 sq. (Tom. I. p. 282 sq.). El. Du Pin, De antiqua ecclesiae disciplina. Diss. I. §. 12: De jure et privilegiis metropolitanorum (pag. 64 sq.). Zhishman, Die Synoden. S. 84–86.

[20] II Ecum. canon 2., III Ecum. 8.

[21] III Ecum. 1., Sard. 6.

§ 94. Honorary Metropolitans

Honorary Metropolitans.

Beside the metropolitans possessing a defined jurisdiction, the canonical sources also mention honorary metropolitans. These honorary metropolitans arose from the fact that emperors raised certain cities to the rank of chief city (metropolis, μητρόπολις) alongside the older, already-existing chief city of the province in question, whereupon the bishop of this new chief city likewise received the title of bishop of the metropolis, or metropolitan. In the same way, certain bishops, in recognition of some merit of theirs, personally received the title of metropolitan.[1] Such honorary metropolitans possessed no special rights distinguishing them from the other bishops, but enjoyed only the honorary title, and were subordinate to the metropolitan of the territory in every respect equally with the other bishops.[2] Because some among these honorary metropolitans wished to free themselves from the authority of the regional metropolitan, a special canon was issued at the Fourth Ecumenical Council prescribing what we have now said about these honorary metropolitans.[3] The honorary title of metropolitan was likewise retained by all those metropolitans whose former territories came under the authority of the patriarchates.[4]


[1] For examples of this from earlier times see the commentary of Archim. Ioann on canon 12 of the IV Ecumenical Council (The aforementioned book, II, 284–286), and likewise in Zhishman, Die Synoden. S. 61–62.

[2] See the commentaries of Zonaras and Balsamon on canon 12 of the IV Ecumenical Council (Ath. Synt. II, 246–249)

[3] Canon 12: Ὅσαι δὲ ἤδη πόλεις διὰ γραμμάτων βασιλικῶν τῷ τῆς μητροπόλεως ἐτιμήθησαν ὀνόματι, μόνης ἀπολαυέτωσαν τῆς τιμῆς, καὶ ὁ τὴν ἐκκλησίαν αὐτῆς διοικῶν ἐπίσκοπος, δηλονότι σωζομένων τῇ κατ᾽ ἀλήθειαν μητροπόλει τῶν οἰκείων δικαίων. Ath. Synt. II, 246.

[4] Balsamon’s commentary on canon 2 of the Second Ecumenical Council (Ath. Synt. II, 141). See § 95 of this book.

§ 95. B) Patriarchs

b) Patriarchs.

The independence which metropolitans initially possessed in the governance of their own local churches began gradually to be lost, to the degree that ever greater effort was made to bring the local organization—especially of the Eastern Church—into conformity with the political organization of the state. Already in the 4th century we find that, among all metropolitans, precedence of place and honor came to be enjoyed by those metropolitans who held their sees in the chief cities of the political districts: those of Rome, Alexandria, Antioch, Ephesus, and Caesarea; and in the canonical sources these metropolitans, as distinct from the rest, are called exarchs.[1] Without the title of exarch, but with the very same precedence of place and honor, the metropolitans of Constantinople and Jerusalem were also distinguished from the rest.[2] To these chief metropolitans the metropolitans of the smaller regional cities turned, seeking from them guidance on various questions of church administration, and also adjudication in various disputes that arose among these regional metropolitans, although no explicit canonical ordinances yet existed in this regard. Even where local councils existed for settling such matters, the purpose was not always thereby achieved, and the discontented often turned with an appeal to the state authority. These and similar circumstances moved the IV Ecumenical Council canonically to establish the authority of the respective senior metropolitans over entire dioceses (okruzhja), so that every church matter might be finally settled at a general diocesan council of all the metropolitans of the district concerned, without further appeal.[3] The authority of these senior metropolitans within their respective dioceses already existed in practice and had already been confirmed by custom since the I Ecumenical Council; the IV Ecumenical Council had merely to give that custom the force of law. The former exarchs now became supreme metropolitans in their respective dioceses under the name of patriarchs.[4] These supreme metropolitans, or patriarchs, differed from the other metropolitans in that the latter held authority over only a single province (ἐπαρχία), while to the former whole dioceses (διοίκησις) were subject, together with all the metropolitans within the provinces of the district concerned. The decree of the IV Ecumenical Council in this regard was recognized as state law by the Greco-Roman emperors.[5]

The rights of the patriarchs in general are regulated by canons 9 and 17 of the IV Ecumenical Council. According to these canons, supreme judicial authority in church matters of the patriarchate concerned belongs to the patriarch. From this general canonical ordinance particular rights were then derived, which the patriarchs enjoyed as supreme heads of their district. In the main these rights are the same as those we have seen the metropolitans possessed as independent church heads within their metropolitanate, only on a broader scale. In particular they had the right: 1. to confirm the election of the metropolitan chosen by the respective regional councils, and to ordain them;[6] 2. to determine at their councils the degree of punishment to which a metropolitan or bishop guilty of some transgression was to be subjected;[7] 3. they possessed the right of stauropegia—that is, to send their patriarchal cross at the founding of a church or monastery in any eparchy within the bounds of their patriarchal district, and thereby to place that church or monastery under their own immediate authority, such that it would not be dependent on the local bishop concerned;[8] and 4. the right that the metropolitans subject to them commemorate their name at the divine services.[9] Apart from these rights, which were personally recognized as belonging to the patriarchs, they possessed no other rights, but had to settle everything conciliarly, and were themselves subject to the judgment of the council.[10]

The canonical rules regarding the election of metropolitans, as independent heads of their own churches, applied at first also to the patriarchs—namely, they too were elected by the respective regional, or diocesan, council, and that same council also installed them in office.[11] Afterward, the right of confirming patriarchs passed to the state authority—that is, to the ruler, as protector of the Church.[12] According to Symeon of Thessalonica, in his day (†1430) the following norm existed for the appointment of the Patriarch of Constantinople. When a patriarch died, the emperor summoned the nearby bishops to a council to proceed to an election at a special assembly, at which, besides the bishops, the great chartophylax of the patriarchal court also took part. They chose three persons, and the names of those elected were brought to the emperor by two bishops and the chartophylax. The emperor chose one of those proposed, and that man became patriarch. There followed then the enthronement (ἐνθρονισμός) of the newly-elected, in that the emperor sent him the patriarchal mantle and panagia, which he had kept since the death of the previous patriarch as protector of the Church; then, at the imperial court itself, he personally handed the newly-elected patriarch the patriarchal staff, with a solemn declaration recognizing him as patriarch.[13] Apart from the formalities of the enthronement, which differed, the installation of the other Eastern patriarchs was similar to this. When Constantinople had been subdued by the Turkish power, it recognized in the main the existing manner of electing the patriarch,[14] and this continued until the year 1860, when the present manner of electing the patriarch was established (§98).


[1] Sard. 6 Cf. Περὶ τῆς τάξεως τῶν θρόνων τῶν μητροπολιτῶν· τίνες αὐτῶν λέγονται ἔξαρχοι καὶ ὑπέρτιμοι, τίνες δὲ ὑπέρτιμοι μόνον. Curopalatae De Officialibus palatii CP., et officiis magnae ecclesiae. Lugdun. 1588. pag. 229. Cf. Ath. Synt. V, 498 ff. See also Balsamon’s commentary on canon 9 of the Fourth Ecumenical Council (Ath. Synt. II, 238).

[2] I Ecum. 7., II Ecum. 3.

[3] IV Ecum. can. 9

[4] The very name “patriarch” is not mentioned in the canons of the Fourth Ecumenical Council; the council speaks only of the exarch of the diocese (ὁ ἔξαρχος τῆς διοικήσεως, can. 9 and 17), but it is precisely to that exarch that it grants those supreme rights in the respective district. See what I myself said in the Pančevo edition of the Rules. II, 430—433.

[5] Justin. nov. 123. c. 22., nov. 137 c. 17. Cf. Basilicor. lib. III. tit. I. c. 17. 38.

[6] IV Ecum. can. 28. Nomoc. I, 5. VIII, 1 (Ath. Synt. I, 42. 142).

[7] Nomoc. IX, 6 (Ath. Synt. I, 180)

[8] It is above all Balsamon who treats of this stauropegial right of the patriarch (comm. on apost. canon 31. Ath. Synt. II, 40—42., and cf. Blastares’ Syntagma E, 10. in Ath. Synt. VI, 257). Cf. the Πηδάλιον scholia on apost. can. 31. (Ed. cit pag. 33), and Beveregii in can. 19. Nicaeni II (Annot. p. 168—169). Against the patriarchal stauropegial right see Schagnna, Compend. des kan. Rechtes. §§. 237—241 (Ed. cit. S. 198—202).

[9] Can. 14. 15. of the First-Second Council. On patriarchal rights cf. the Μελέτη χάριν τῶν πατριαρχικῶν προνομίων of Balsamon (Ath. Synt. IV, 542—555). El. Du Pin, De antiqua ecclesiae disciplina, diss I, §. 13: De privilegiis Exarchorum seu Petriarcharum (p. 73 sq.). Thomassin, Vetus et nova ecclesiae disciplina. P. I. l I. c. 7 sq (I, 56 sq.). On the rights and authority of the patriarch of Constantinople during the first 150 years after Constantinople fell under the power of the Turks, see Christian Reading for the year 1861. II, 107 ff. Cf. Pavlov’s Theory of Eastern Papism in the Newest Russian Literature (Orthodox Review 1879 III, 476 ff.).

[10] IV Ecum. 28. Balsamon’s commentary on canon 12 of Antioch (Ath. Synt. III, 147).

[11] For this, the general norm for the election of bishops applied, of which chapter 1 of Justinian’s Novel 123 speaks (Cf. Basilicorum III, I, 8. Ed. cit. I, 93).

[12] With regard to the fact that some reproached the ruler for participating in the appointment of the patriarch, Symeon of Thessalonica answers: “It is not at all the emperor who appoints the patriarch, but the council; the emperor, as a pious man, merely takes part in this, and that not only because he is the protector of the church (ἔκδικος τῆς ἐκκλησίας) and God’s anointed, but in order that, by participating and taking part in it, he may thereby protect and give greater strength to what the church does” (On the Sacred Rites, according to the Russian translation, chap. 192, and according to Migne, cap. CCXXVII). Cf. Zhishman; Die Synoden. S. 9—10. nota 1. In earlier times, and much earlier than the Byzantine emperors would begin to participate in the πρόβλησις of the patriarch of Constantinople, the western rulers exercised, with regard to the election of the Roman popes, the right of confirmation. Of this there bear witness: the decree of Emperor Honorius, who in 418 confirmed the election of Boniface I and rejected that of Eulalius; the edict of Odoacer of 483, that no election of a pope might take place sine nostra consultatione; the law of Theodoric which confirms Odoacer’s edict in this respect, etc. After the decree of the Lateran Council of 1179, by which the election of popes was entrusted exclusively to the college of cardinals, the right of confirmation of papal elections on the part of the ruler acquired a negative character, and was transformed into the right that certain persons not be elected who were not to the liking of the western rulers in question (jus exclusivae) See Progr. de jure exclusivae, ut appellant, quo Caesar Augustus uti potest, quum patres purpurati in Creando Pontifice sunt occupati. Marburg, 1740. Cf. Staudenmajer, Geschichte der Bischofswahlen. Tübing. 1830.

[13] On the Sacred Rites, chap. 189 (according to Migne, cap. CCXXIV).

[14] See the aforementioned article in Christian Reading, pp. 108—111.

§ 96. Patriarchal Vicars

Patriarchal Vicars.

Given the vastness of the territory that made up a patriarchate, and since it was difficult for the patriarchs to maintain oversight over certain especially distant parts of the patriarchate, they appointed particular men from among the metropolitans as their vicars, who exercised supreme authority in the name of the patriarch within the territories entrusted to them. These vicars are called, in the canonical sources, patriarchal exarchs (πατριαρχικοὶ ἔξαρχοι).[1] Sometimes such exarchs were appointed only for a fixed period, to visit and inspect, in the name of the patriarch, some metropolitanate, or diocese, or certain monasteries, and their commission ended once they had carried out the errand entrusted to them.[2] Usually, however, the patriarchs appointed as their exarchs those metropolitans whose sees enjoyed some historical privilege, or whose metropolitanates, by virtue of their political position, occupied a special standing relative to the other metropolitanates within the jurisdiction of the patriarch concerned. Thus the metropolitan of the Serbian church in the Austrian lands, after the resettlement—namely, at the beginning of the 17th century—was exarch of the Patriarch of Peć;[3] likewise exarch of that same Patriarch of Peć was the metropolitan of Cetinje in Montenegro,[4] and the Metropolitan of Dabar-Bosnia for the Serbian church in Dalmatia.[5]


[1] See the book Curopalatae De officialibus etc., mentioned in note 1 to § 95 of this book and in note 5 on p. 158 in Zhishman, Die Synoden.

[2] On such patriarchal exarchs see Zhishman, Die Synoden S. 158. 159.

[3] See note 12 to §. 87.

[4] Milutinović, History of Montenegro. p. 79—60.

[5] See my work: Orthodox Dalmatia. p. 174.

§ 97. General Survey

III. THE AUTOCEPHALOUS BISHOPS OF TODAY

General Survey.

Corresponding to the twofold form of the supreme administrative organization in autocephalous churches, which was established in earlier times, in today’s autocephalous regional churches there exist two forms of this supreme administration: one is represented by councils that meet periodically, and the other by councils that are permanent, attached to the first episcopal sees of the respective autocephalous local churches. Both these periodic and these permanent councils constitute the supreme administrative organization, or organ of supreme authority, in the regional church concerned, and we have spoken of them specially in §91. But since these councils, in order to reach a valid resolution, must be held under the presidency of their lawful head—who represents the regional church concerned before the other regional churches and before the state authority—and since this same head, at times when the council is not in session, possesses, especially in those churches where periodic councils are held, particular rights distinct from those of the other hierarchs of the local church concerned; and since, finally, given such a position of these church heads, their election and installation in general differ from the installation of the other hierarchs—we shall now speak of that installation.

In the constitution of the Orthodox Church, so far as concerns the rights in question, the title borne by this or that first bishop of the respective autocephalous churches is of no significance. They are all equal among themselves in authority—whether called patriarchs, or exarchs, or metropolitans—so long as the administrative independence of the churches entrusted to them has been recognized by the competent authority, and so long as that independence has been approved by the universal (ecumenical) Church.
§ 98. The Installation of the Present-Day Autocephalous Bishops

The Installation of the First Bishops of the Present-Day Autocephalous Churches.

In the greater part of today’s autocephalous churches, the installation of the first bishop follows that legal practice which was established in the Middle Ages: namely, the synod concerned elects one or three persons and submits the record of its election to the state authority, to which belongs the right to confirm the person concerned as first bishop and to issue him the corresponding charter of recognition. In some churches, however, the older form of installing the first bishop has been retained; that is, participation of representatives of the people in the election is permitted, while the state authority’s right of confirmation is still preserved. Finally, in two churches the state authority itself appoints the first bishop concerned, whereupon the hierarchs concerned subject the person so appointed to a canonical examination and, finding him worthy, carry out the prescribed ecclesiastical rite of installation.

The Patriarchs of Alexandria, Antioch, and Jerusalem are elected by their respective synods, and the persons elected receive confirmatory charters from the state authority.[1] The same holds for the Archbishop of Cyprus.[2] In Russia the first bishop is held to be the Metropolitan of St. Petersburg, who is called the ‘first-ranking member of the Most Holy Synod.’[3] He is usually chosen from among the existing bishops; or, if he is not a bishop, the synod proposes three persons to the state authority, and one of them is confirmed.[4] In the Kingdom of Greece the Metropolitan of Athens is president of the synod and as such first bishop of the autonomous church of the kingdom.[5] He is installed in the same manner as in Russia.[6] The Archbishop of Sinai is elected by the monks of the Sinai monastery, is confirmed by the state authority, and the rite of installation, after a canonical examination, is performed by the Patriarch of Jerusalem together with his synod.[7]

With the participation of the people, the first bishops of the following six autocephalous churches are elected:

1. The Patriarch of Constantinople. The election of the Patriarch of Constantinople today follows the kanonismos promulgated and confirmed in September 1860. The electoral assembly consists of ecclesiastical and lay persons. The ecclesiastical persons are: the members of the synod and the other hierarchs residing in Constantinople, and also the Metropolitan of Heraclea, who by established custom must hand the patriarchal staff to the one elected. Of laymen, the electoral assembly is made up of: the three principal members of the patriarchal council, the members of the mixed council, eight representatives of the official class, the governor of the island of Samos, three representatives of the Danubian principalities, four noted men of letters, sixteen representatives of the merchant and artisan class, two representatives of the parish churches of Constantinople, and twenty-eight deputies from the subordinate eparchies. All these members of the electoral assembly, each of whom has one vote, propose three persons from among the designated candidates, regarding whom the Sultan’s government has previously officially declared that it has no objection; and from among these three proposed persons the hierarchs then themselves choose one by secret ballot, and he becomes patriarch, to whom the ruler immediately thereafter issues his official recognition.[8]

2. The Metropolitan of Karlovci. The right to elect the Metropolitan of Karlovci belongs to the church-national assembly (sabor),[9] which, under the assembly constitution of May 1875, consists of seventy-five deputies, namely: 25 of the clerical and 50 of the lay estate. The election is by free vote, and if all the deputies agree upon one person, the imperial commissioner proposes that person to the ruler for confirmation; but if the votes are divided among several persons, then usually the one who received the greatest number of votes is confirmed. After the ruler’s confirmation, a solemn enthronement follows according to the prescribed ceremonial.[10]

3. The Metropolitan of Sibiu. Under the organic statute of 28 May 1869, the Metropolitan of Sibiu is elected by a church-national assembly which, for this business, is composed of one hundred and twenty deputies (that is, a quarter more than the number of deputies at an ordinary assembly), namely 80 of the lay and 40 of the clerical estate. The archeparchy of Sibiu sends to the assembly one half of the whole number of deputies, and the other two eparchies (Arad and Caransebeș) send the remaining half. The election is held under the presidency of a delegate of the metropolitan consistory, and is by free vote. If no absolute majority is obtained in the voting, then a run-off election is held between the two who received the greatest number of votes; and if even then no result is reached, the matter is decided by lot. The record of the election is submitted by the assembly to the ruler for approval, and after confirmation is obtained, the enthronement of the new metropolitan follows.[11]

4. The Metropolitan of Belgrade. The law of 27 April 1890 regulates how the Archbishop of Belgrade and Metropolitan of Serbia is installed. The electoral assembly is composed of: all members of the council of hierarchs, all archimandrites, all district archpriests and the archpriests of Belgrade and Niš, the president of the council of ministers, the minister of education and church affairs, the president and vice-president of the national assembly, the president of the council of state, the president of the court of cassation, the president of the chief control, the rector of the Great School, and the rector of the theological seminary. The lay persons of this electoral assembly may take part only if they are of the Orthodox faith. This electoral assembly is presided over by the eparchial bishop senior by consecration. The assembly is convened by the minister of education and church affairs, and this at the latest within three months from the day the metropolitan’s see fell vacant. For the assembly to be able to hold a valid election, there must be present, besides the president, at least twenty members. The election is by secret ballot. Whoever receives two-thirds of the votes is deemed elected; and if at the first sitting no bishop receives two-thirds of the votes, then at a second sitting the election is held again, and whoever now receives more than half the votes of the members present is deemed elected. The record of the election is submitted to the King, upon whom the confirmation of the one elected depends.[12] After the King’s approval of the election, the proclamation of the new metropolitan follows, according to the established ceremonial.[13]

5. The Bulgarian Exarch. The election of the exarch follows the exarchate statute promulgated on 4 February 1883, and resembles, both in substance and in formalities, the existing rules by which the Patriarch of Constantinople is elected. When the exarchal see falls vacant, the synod calls upon all the eparchial bishops to propose the names of persons whom they consider worthy to occupy the exarchal see. At the same time the exarchal council calls upon these same bishops to choose, according to the existing norms, together with the people, two lay persons each, who will represent the eparchy concerned in the electoral assembly. This electoral assembly, composed of all the members of the synod and of the exarchal council, and further of the eparchial bishops and the lay deputies from the eparchies, having heard the government’s opinion regarding the political conduct of the proposed persons, and having given that opinion due consideration, proceeds by secret ballot to the election of the exarch. Whoever obtains an absolute majority of the votes remains elected; and once he receives confirmation from the Sultan, he is enthroned according to the established ceremonial. The Bulgarian Prince, upon receiving official notice from the new exarch that he has taken the exarchal throne, issues a proclamation to the people concerning it.[14]

6. The Metropolitan-Primate of Romania is elected under the law of 14 December 1872. The electoral assembly is composed of all the eparchial and titular hierarchs, and further of all the deputies of the national assembly and all the senators who are of the Orthodox faith. Only one of the existing bishops may be elected metropolitan. Whoever obtains a majority of the votes remains elected, and in case of an equal number of votes the matter is decided by lot. The confirmation of the election belongs to the ruler.[15]

The Metropolitan of Bukovina-Dalmatia is appointed by the Austrian Emperor,[16] and likewise the Metropolitan of Cetinje is appointed by the Prince of Montenegro.


[1] Silbernagl, Verfassung, S. 21.

[2] See note 5 to § 87.

[3] Decree of 9 July 1819 (Barsov, Collection of Decrees N. 28).

[4] Decree of 14 Feb. 1721 (Barsov N. 389).

[5] Νόμος περὶ ἐπισκοπῶν καὶ ἐπισκόπων. 9 Ἰουλίου 1852. Τμῆμα δ΄, ἄρθρ. ιε΄ (Χριστοπούλου Συλλογή. σελ. 12).

[6] Τμῆμα β΄, ἄρθρ. ζ΄ (Χριστοπούλου Συλλογή. σελ. 4).

[7] See note 19 to §. 87.

[8] Κανονισμὸς περὶ ἐκλογῆς καὶ διορισμοῦ τοῦ πατριάρχου. Aforementioned ed., p. 1. ff

[9] This right is founded on the privilege of 20 Aug. 1691, and it was subsequently confirmed by the declaratory charter (§. 3), and again by the assembly constitution of 14 May 1875 (§ 20 a).

[10] In the aforementioned assembly constitution it is stated that the assembly elects the metropolitan “according to a separate statute”. Since there is still no new “statute” on this, the provisions of the declaratory charter would be governing today.

[11] §§. 155—157. of the above-mentioned organic constitution. Before the metropolitanate of Sibiu was established, the bishop of Sibiu was elected by protopresbyters in the presence of the imperial commissioner, and the sovereign confirmed the chosen one, having first heard the opinion of the metropolitan of Karlovac concerning the candidate (Archiv. 42, 274).

[12] Arts. 126—139. of the above-mentioned law.

[13] Art. 144 of the same law.

[14] The Statute of the Exarchate. Ch. 2: on the election of the exarch, Art. 11—21. (ed. 1883, pp. 5—7).

[15] Ch. I, Art. 1—7 of the aforementioned law. In Romania the remaining bishops are elected in this same way (Art. 1 of the same law).

[16] This takes place according to the practice that prevailed in regard to certain metropolitans under the Byzantine emperors (see the decree of Emperor Nicephorus Phocas (963—969) in Cedren. II, 368. ed. Bonn. Zonaras, Annal. XVI, 25. Nov. Isaacii Angeli 1187. ap. Zachariae, Jus gr.-rom. III, 508. Ath. Synt. V, 314. The decree of the Constantinopolitan patriarchal synod of 1317 in Acta Patr. Const. I, 69), and on the basis of the historical right that the Austrian emperor has with regard to the Orthodox Church in Bukovina (cf. the imperial letters of 20 Nov. 1822, 8 June 1829 and 6 November 1834).

§ 99. The Personal Rights of the Present-Day Autocephalous Bishops

Just as every bishop in his eparchy has certain rights determined for him, which he exercises by virtue of his high-priestly position in the Church, so too the first bishops in the respective autocephalous churches have certain rights that belong to them by that same position. Each of them is at the same time also an eparchial bishop, for he has his own defined eparchy, which he governs, and in this he is equal to all the other eparchial bishops; but he is at the same time also the head of the autonomous church concerned, and as such has precedence among the other bishops of the same church, and this precedence gives him certain personal rights that the other eparchial bishops do not have.

All these first bishops of the autocephalous churches are equal among themselves in authority; nor is there, nor by the spirit of the canon law of the Orthodox Church can there be, one who would have any authority over the others, however notable the see he occupies. There exists among them only a precedence of honor, which moreover has only an external significance and has no influence whatsoever on the internal administration of the churches concerned.[1]

The personal rights possessed by the first bishops in today’s autocephalous churches are, in the main, the same as those which the metropolitans possessed in earlier times, as independent heads of the respective local churches.[2] All these rights of theirs derive from the position they occupy as presidents of the regional council of hierarchs (synod) and as directors of the synodal work. Among the existing church-legal provisions in this regard, we find some of these rights specifically enumerated for the first bishop in the synodal statute of the Metropolitanate of Bukovina-Dalmatia. According to that statute, to this metropolitan—and likewise to every first bishop of an autonomous church territory, within the bounds of that territory—belongs:

1) to convene, open, and close the synod, to preside over it, and to conduct its proceedings; 2) to forward the resolutions of the synod to the state authority, or to carry out those resolutions; 3) to represent the church territory before the other autonomous churches and before the state authority; 4) to exercise supreme oversight of church affairs within the scope of the church territory and to represent that territory before the government; 5) to decide and settle contested questions that cannot be put off until the regular meeting of the synod—whereby, if the eparchial bishops concerned have not beforehand given their written consent on a particular question, he shall submit a report of his action at the first subsequent synodal meeting and shall subsequently seek their approval regarding the orders issued; 6) to exercise the right of devolution in cases where the eparchial bishops, despite manifest need, have failed to fill established posts in eparchial service; 7) to conduct and settle the current business of the church territory; and 8) to appoint the persons who are to serve as assistants in the official conduct of the business falling within the competence of the central church administration.[3]

To these rights of the first bishops, enumerated in the aforementioned synodal statute, belong to them further, by general right:

9) the principal role in the installation of eparchial bishops,[4] 10) care for vacant episcopal sees,[5] 11) the right to visit the eparchies under them,[6] 12) to issue letters of leave to eparchial bishops when they must be absent for a time from their eparchy,[7] 13) to be informed of everything of importance that the eparchial bishops do within their eparchies,[8] and 14) that the eparchial bishops under them commemorate their name at the divine services.[9]

From these rights of authority of the first bishops within their territories derives also the precedence of honor which everyone is bound to recognize in them, and which is guaranteed to them also by the laws of the respective states.

CHAPTER THREE. The Constitution of the Eparchy. I. Eparchial Bishops.


[1] This precedence of honor among the first bishops of the independent churches was and is taken into account at the common councils at which those bishops are present, in the signatures on the encyclicals or other official documents that are issued in the name of the ecumenical church, etc. There they take their places in the order in which the churches themselves stand in the catalogues accepted and approved by the ecumenical church. The older order among the churches is printed in Veveregii Synodicon II, Annot 135 sq., and compared with the others in Am. Synt. V 455 ff. The present order is as follows: 1) the Patriarchate of Constantinople, 2) the Patriarchate of Alexandria, 3) the Patriarchate of Antioch, 4) the Patriarchate of Jerusalem, 5) the church in the Russian Empire, 6) the Archbishopric of Cyprus, 7) the Metropolitanate of Karlovac, 8) the Archbishopric of Sinai, 9) the Metropolitanate of Montenegro, 10) the church in the Kingdom of Greece, 11) the Metropolitanate of Sibiu, 12) the Bukovina-Dalmatian Metropolitanate, 13) the church in the Kingdom of Serbia, 14) the church in the Kingdom of Romania, and 15) the Bulgarian Exarchate. (Cf. Ath. Synt. V, 513 ff.) Consequently, if the heads of all these churches were together at one general council, the first place would be taken by the patriarch of Constantinople, after him the Alexandrian, and so on in order, and the last place among them would be taken by the Bulgarian exarch, even though all of them would nevertheless have an equal right to vote at that council.

[2] See § 93, p. 356.

[3] Of the aforementioned statute §§ 9, 10, 13 and 19.

[4] See notes 8 and 9 to § 93.

[5] See note 11 to § 93.

[6] Carth. can. 52. Cf. the commentary of Archim. Ioann on this canon (The aforementioned book, II, 183—184).

[7] Antioch. 11, Sard. 9. Cf. Art. 10 of the Kanonismos of the year 1860 concerning the organization of the Constantinopolitan synod, as well as the ukase of 14 October 1865 in regard to the Russian eparchial bishops (Barsov, Collection of Decrees. N. 425).

[8] Ap. can. 34, Ant. 9. Cf. point 18 of Art. 27 of the law of 1890 concerning church authority in the Kingdom of Serbia.

[9] canon 14 of the First-Second Council.

§ 100. Historical Survey

Historical Survey.

In the earliest period of the Church, as we have already mentioned, every city had its own bishop, and even in small places (ἐν χώραις) there existed their own bishops, who, in dependence on the city bishop, exercised a certain episcopal jurisdiction. This is explained by the position of the Church at that time and by the need, through the presence of a bishop in every place, to preserve the people in faithfulness to the Church amid the persecutions to which the Church was exposed at the hands of the Roman state authority. Given such a state of affairs, it was very difficult to establish the regional boundaries within which each bishop was to exercise his authority, and as a result frequent confusions occurred in church administration: it happened that one bishop would ordain clergy from the territory of another bishop, that certain priests were dependent on two bishops, and it even happened that in one place there were two bishops at once.[1] Only once the Christian Church ceased to be persecuted within the Roman state could the legislative authority of the Church establish the exact boundaries of the territories to which the authority of each bishop was to extend—in other words, could it establish a proper eparchial administration.

We have seen what, in the 4th century, constituted an eparchy, or, as it was then called, παροικία.[2] The Fourth Ecumenical Council tells us that in the 5th century an eparchy under the authority of its bishop was made up of: the city parish, and then the parishes that existed in all the places that were dependent on that city in political relations.[3] And so that, in the words of canon 2 of the II Ecumenical Council, ‘churches should not be belittled,’ and so that the number of bishops should not be multiplied without need, the canons forbid the appointment of bishops in small towns or villages, for which a single presbyter suffices—and this so that ‘the name and authority of the bishop should not be cheapened’;[4] it is further ordained that in determining the boundaries of a church territory, the political division of the land must always be taken into account,[5] and that, in case of a dispute as to which eparchy this or that parish is to belong to, a period of thirty years, during which this or that bishop exercised authority over the disputed parish, must serve as the basis for decision.[6] The spiritual head of an eparchy is the bishop.[7]


[1] See, for example, Ap. can. 14, 35., I Ecum. can. 15., II Ecum. 2., III Ecum. 8., IV Ecum. 5. 10., VII Ecum. 15, Antioch. 9. 13. 21. 22., Sardic. 1. 2. 3., Carth. 53. 56. etc., and the reasons for which these and similar canons were issued, in the commentaries of Archim. Ioann.

[2] p. 315.

[3] Canon 17. and Balsamon’s commentary on this canon (Ath. Synt. II, 261).

[4] Ἵνα μὴ κατευτελίζηται τὸ τοῦ ἐπισκόπου ὄνομα καὶ ἡ αὐθεντία. Sardica canon 6, cf. Laodicea 57.

[5] IV Ecum. canon 17; Trullo canon 38.

[6] IV Ecum. canon 17, Trullo canon 25, and the commentary of Archim. Ioann on canon 17 of the Fourth Ecumenical Council (The aforementioned book, II, 296—297)

[7] The commentary of Zonaras on Apostolic canon 14 (Ath. Synt. II, 18).

§ 101. Candidates for the Episcopacy

Candidates for the Episcopacy.

Given the exalted position of the bishop in the Church—as high priest, supreme teacher, and supreme administrator—and further given that he must serve for all as an example of Christian piety and of every Christian virtue, the Church, in installing bishops, has always paid the greatest attention to the personal qualities of the candidate for the episcopacy, subjecting to penalties those who, without a diligent examination of the qualities in question, would deem someone worthy of episcopal dignity.

All the qualities which we have mentioned (§§67–71) as required of everyone who wishes to enter the hierarchy must not only be possessed by the candidate for the episcopacy, but he must possess these same qualities to a higher degree, and constantly and unchangeably. In particular, the following is required of a candidate for the episcopacy:

1. Fully mature age. We have seen (§68) that in the earliest times of the Church only one who was 50 years old could be made bishop. Afterward, on the basis of a Novel of Justinian, it was permitted to make bishop also one who had completed his 30th year. This Novel is carried into the Nomokanon of the XIV titles, and Balsamon, in the scholion thereto, writes that according to this Novel a candidate for the episcopacy must be more than 30 years old (ὑπὲρ τὸ λ΄. ἔτος εἶναι), and that this Novel deprived of force an earlier Novel of the same emperor, according to which only one who had completed his 35th year could become bishop.[1] In today’s church legislation it is generally stated that a candidate for the episcopacy must be of fully mature age, and only in some regional churches is it specifically laid down that he must be 40 years old.[2]

2. A candidate for the episcopacy must for many years be known as a man of strictly Orthodox belief and irreproachable conduct. This is prescribed by canon 12 of the Council of Laodicea; and this must be attested conciliarly at the canonical examination.[3]

3. A candidate for the episcopacy must have complete knowledge of Christian doctrine and of the canons. Of this speaks canon 2 of the VII Ecumenical Council.[4]

4. A candidate for the episcopacy, if he is not a monk, must be tonsured a monk before his ordination. That a bishop may not have a wife, we have already stated (§71). That bishops have been drawn from monasticism since the most ancient times, history attests. In the 9th century, canon 2 of the Tenth Local Council forbade a bishop to enter monasticism, and [ordained] that whoever did so ceased to be bishop. According to this, monasticism and the episcopacy would seem unable to be united in one person. But this canon, according to Balsamon’s interpretation, concerns only the case where a bishop should wish to receive the great schema (μέγα σχῆμα), for then, by reason of the vows of the great schema concerning unconditional and perpetual obedience (ὑποταγῆς λόγον), it is not possible for the person concerned to remain in the episcopal rank.[5] And at this same council it was also established that before ordination every candidate for the episcopacy must be a monk: Εἴ τις μὴ μοναχὸς ἐγένετο, οὐ γίνεται ἐπίσκοπος [If one has not become a monk, he does not become a bishop]—so it is written in the acts of that council.[6] In the 15th century Symeon of Thessalonica states that the hitherto-prevailing custom, that everyone must be a monk before being ordained, had become general law.[7]

5. More recent civil legislation requires of the candidate for the episcopacy that he be a subject of the state in which he is to serve as bishop. This provision of civil legislation the Church accepts and recognizes, since it arises from the relation between state and Church and from the position of the bishop as spiritual head of a territory; and this holds good today in all states.[8]


[1] Ath. Synt. I, 67. My commentary on canon 15 of Neocaesarea. The Rules. II, 484.

[2] The kanonismos περὶ τῶν ἀναγκαίων προσόντων τῶν εἰς ἀρχιερατείαν ἐκλεξίμων of 1860 for the Patriarchate of Constantinople says only: νὰ ἔχῃ κατὰ τοὺς ἐκκλησιαστικοὺς κανόνας τὴν ἀπαιτουμένην ἡλικίαν (Ἄρθρ. α΄). According to Art. 2 of the law of 1872 for Romania, a candidate for the episcopate must be 40 years of age. Cf. Art. 32 (resp. 41) of the Bulgarian Exarchate statute, and Art. 11 (resp. 15), which likewise requires 40 years; cf. also § 97 of the organic statute for the Metropolitanate of Sibiu

[3] Laodicea canon 12. See Art. 1, item 4 of the aforementioned kanonismos for the Patriarchate of Constantinople; for Russia, the ukase of August 28, 1749 (Barsov, N. 388); the aforementioned article of the Bulgarian Exarchate statute; the aforementioned § of the statute of the Metropolitanate of Sibiu.

[4] See my commentary on canon 2 of the Seventh Ecumenical Council. The Rules. I, 599. For Russia, see the ukase of January 10, 1825; for the Patriarchate of Constantinople, Arts. 2 and 3 of the aforementioned kanonismos; for Greece, Art. 3 of the second part of the law of 1852; for the Bulgarian Exarchate, Art. 11 (resp. 15) of the Exarchate statute; in Romania, according to Art. 2 of the aforementioned law, beginning from 1892 onward, candidates for the episcopate must be licentiates or doctors of theology; in the Metropolitanate of Karlovci the custom was to require of candidates for the episcopate that, besides theology, they had also attended 4 or at least 2 years of law at some university.

[5] Ath. Synt. II, 709.

[6] The Pedalion (ed. 1864), p. 66, scholion on Apostolic canon 51.

[7] In the Pedalion, p. 67; Šaguna, Church Law § 153.

[8] In the kanonismos of 1860 of the Constantinopolitan Patriarchate (Art. 1, item 1) it is required that a candidate for the episcopate must be a subject of the Empire from birth (ἐκ γενετῆς). In Serbia, according to Art. 23 of the law of 1890, a born Serbian citizen may be elected bishop if he has been permanently resident in Serbia as a Serbian national for at least 5 years. In Romania, Art. 2 of the law of 1872.

§ 102. The Election and Installation of a Bishop

The Election and Installation of a Bishop.

In one of the symbolic books of the Orthodox Church, it is written concerning the significance of the bishop: ‘Without a bishop, not only can there not be, but neither can the Church be called a church, nor a Christian a Christian; for the bishop, as the apostolic successor, who through ordination and the invocation of the Holy Spirit has received by succession the God-given power to bind and to loose, is the living image of God on earth, and by the sanctifying power of the Holy Spirit he is the overflowing source of all the mysteries of the universal Church, through which salvation is obtained. And the bishop is as necessary in the Church as breath is to man or the sun to the world.’[1] Given such significance of the bishop in the Church, it is entirely understandable that we find a multitude of canons which speak generally of the bishop, of his rights, of his duties, of his relation to the Church and to his flock, and in particular of the election and installation of a bishop. Church legislation has occupied itself with this last question from the very beginning, and only in the 6th century did a more settled norm on this become established, after the many changes through which this same question passed.[2]

Given the importance of this question, let us first survey it from the historical-canonical side, and thereafter we shall set forth how the election and installation of a bishop takes place today.


[1] The Epistle of the Eastern Patriarchs of the year 1723, Art. 10. Moscow edition of 1848, p. 22. Cf. Harduini. XI, 240. E. J. Kimmel, Monumenta fidei orient. ecclesiae (Jenae, 1850), pag. 437—438.

[2] See Thomassin, Vetus et nova ecclesiae disciplina. P. II. lib. II. cap. 1 sq. (Ed. cit. V, 1 sq.).

§ 103. a. The Election and Installation of a Bishop in Earlier Times

a. The Election and Installation of a Bishop in Earlier Times.

The Founder of the Church left no ordinance as to how bishops should be elected and installed. Christ’s apostles did not all act uniformly in this. In the place of the traitor Judas, the apostles, in an assembly of all the faithful, appointed Matthias by lot.[1] James the Just was appointed Bishop of Jerusalem by the apostles Peter and John.[2] And in general the apostles, in the churches they founded, each on his own appointed bishops, independently of the other apostles and without consulting the community concerned.[3]

After the apostolic age, in keeping with the presiding position of the bishop both over the clergy and over all the faithful of the territory concerned, it was established that in the election and installation of a bishop the neighboring bishops, the clergy, and the people of the church for which a bishop was to be installed should take part. The oldest testimony to this is given us by Clement, Bishop of Rome, of the 1st century.[4] Cyprian, Bishop of Carthage, of the 3rd century, speaks thus of the installation of a bishop: ‘The divine tradition and apostolic institution must be diligently observed and kept, which is preserved among us and almost everywhere, whereby, in order that one who is to be their overseer be lawfully installed for a given people, the nearest bishops of that same region must assemble, and the bishop is then to be chosen in the presence of the people, who fully know the life of each candidate and have observed every act of his conduct.’[5] The Apostolic Constitutions speak similarly.[6] The Council of Nicaea, the First Ecumenical Council, speaking of this same subject, says that those are to be installed as bishops ‘who are worthy and whom the people choose.’[7] This same council, by its canon 4, ordains that at the election of a new bishop all the bishops of the region concerned must be present; if it is not possible, on account of some hindrance, for all to gather, then at least three must certainly come, and the rest must declare their opinion in writing—while confirmation of the whole belongs to the regional metropolitan.[8] In case the bishops are not unanimous regarding one person, this same council, by its canon 6, ordains that the vote of the majority shall then decide.[9]

On the basis of what we have now presented, and on the basis of the examples that history offers us on this question, the election of a bishop in the first centuries of the Christian Church consisted in the following: when some vacant episcopal see had to be filled, the people, the clergy, and the regional bishops assembled; inquiry was made as to who was worthy of that see, and once the people had expressed their opinion about the persons concerned, the assembled bishops decided who was most worthy of the episcopacy—or else the bishops themselves proposed the person concerned, and the people then declared either their assent or their dissent. After agreement had been reached among people, clergy, and bishops, the election was submitted for the confirmation of the regional metropolitan, and once confirmation was obtained, the ordination of the one elected proceeded. As can be seen, the right of election in the strict sense belonged to the bishops, while the people had to attest what manner of person he was who was to become their bishop, or to express their assent to the person proposed to them by the bishops; the voice of the people was thus every bit as authoritative as the voice of the bishops, nor could anyone become bishop without the people’s participation. If the bishops could not agree among themselves regarding one person, the vote of the majority decided, as we have seen; and if even after that there was still some opposition, recourse was again had to the people for whom the bishop was to be chosen, and by the people’s voice every further disagreement was resolved.[10] Against one chosen by agreement of bishops and people, and confirmed by the metropolitan, no one was any longer permitted to raise a voice of protest; and should such a voice nevertheless happen to be raised owing to some circumstance, the canons ordain that the clergy concerned, who failed to prevent the disorder but allowed a voice to be raised in that eparchy against a properly elected bishop, must be punished.[11] In the main, this procedure for electing a bishop—and in particular as regards the confirmation of the one elected—is repeated in the canons of many councils of the ancient period.[12]

The participation of the hierarchy in the election and installation of a bishop, to whom it hands on divine authority, has remained and must remain forever unchangeable; the participation of the people in this has undergone various changes in the course of time. At first the entire people of the place concerned took part in the election of a bishop, without distinction as to the social standing of this or that member of the people. This produced disorders and disturbances at elections, so that the Council of Laodicea found itself moved to prevent these disorders, and established that a ‘gathering of the mob’ should not be permitted at all to elect those who are to be appointed to the service of the Church.[13] After the issuing of this canonical ordinance, it became church practice that only more notable persons from among the people took part in elections; and Emperor Justinian gave this practice the force of law, establishing that, when a new bishop is to be installed, the clergy and the more prominent citizens of the eparchy concerned must assemble at an appointed place, and, having sworn to act without partiality, elect three persons of whom they are satisfied that they possess all the qualities prescribed by the canons and the state laws—and that from these three the metropolitan, together with the bishops, shall then choose the most worthy and install him as bishop.[14] This law of Justinian’s entered the canonical collections immediately upon its issue, and thus became general church law.[15] At the close of the 8th century, the Seventh Ecumenical Council found it necessary to occupy itself with the question of the election of a bishop, and, confirming the earlier ordinances in this regard, condemned by its canon 3 a custom that had crept in, whereby some, bypassing the church authority, made use of secular authorities (παρὰ ἀρχόντων) as the means of becoming bishops, and declared such an election null (ἄκυρον).[16]

And we find that this manner of electing and installing a bishop by the competent regional council of bishops, with the participation of the people, or of elected representatives of the people, was preserved in the Church through a long succession of subsequent centuries. At the close of the 12th century, the Patriarch of Alexandria, Mark, turned to Balsamon with the question whether it might, by the rules, be permitted to allow peasants (πλήθη κωμητικά, vicanorum turbae) to take part in the election of a bishop—and, naturally, he received a negative answer from Balsamon, who appealed to canon 13 of Laodicea,[17] which decisively forbids, as we have mentioned, a gathering of the mob (ὄχλοις) to appear at the elections of clergy with a right of vote. But against the participation of the people in the proper sense—that is, against its participation through its own elected representatives—Balsamon says not a word to the Patriarch Mark, even though, as is known, the participation of the people in the election of a bishop was not the most agreeable thing to Balsamon.[18] From the 14th century, testimonies on this are furnished us by the Patriarchate of Constantinople. Among others, the decision of the Patriarch Philotheus of November 1370 concerning the ordination of the monk Anthimus as Metropolitan of Ungro-Wallachia, following an election carried out by clergy and people;[19] or the decision of the Patriarch Matthew I of February 1400, by which he ordains that, for the vacant Archbishopric of Anchialos, the clergy and people, by the existing order, proceed to an election and propose to him three persons, whereupon he, having examined the relevant testimonials (τὴν μαρτυρίαν), will recognize the most worthy as bishop.[20]

But these testimonies just cited show at the same time that the right of the people to participate in the election of their bishops had already lost its former general significance, and that the elections of bishops came to be carried out for the most part without the people’s participation, by the councils of bishops alone. This came about especially because the people did not know how to keep within the bounds of the exercise of their electoral right, and because in many places disorders and disturbances occurred, which were only to the detriment of the Church. Already in the 13th century, in many regional churches, the practice prescribed by canon 4 of the I Ecumenical Council began to be introduced, without regard to the remark in the epistle of that same council to the Alexandrian church, that the voice of the people too must be heard at the election of a bishop, and without regard also to Justinian’s Novel, that representatives of the people are to take part in the election of a bishop.[21] The canon mentioned lays down that a bishop is to be installed (καθίστασθαι) by the council of all the bishops of the metropolitan region concerned; if not all can come to the council, let there be at least three, and let the rest give their vote in writing, and when the metropolitan confirms the election, let the ordination of the newly-elected then be carried out. This ordinance, independently of all the others, came to be adopted for the election of a bishop, and the right to elect a bishop was recognized as belonging solely and exclusively to the bishops. According to this norm, bishops began to be elected in the greater part of the regional churches, and in the 15th century we find only as an exception to this norm that in individual churches representatives of the people also took part in the elections of a bishop. Symeon of Thessalonica describes in the following manner the election of a bishop in his own time: ‘The metropolitan summons all his bishops, and if all come, well and good; if not all come, then at least three must certainly assemble. At the metropolitan’s order the bishops gather at an appointed place and undertake the election. At that meeting the metropolitan himself is not present, but rather his chartophylax, who, as the metropolitan’s deputy, occupies a place of honor at the assembly. At the summons of the chartophylax each bishop gives his vote, beginning with the senior, while the chartophylax himself has no right to a vote. When the voting is finished and all the votes fall upon one person, as the most worthy candidate, the chartophylax then records this in a special minute. During the voting, apart from the bishops and the chartophylax with his secretary, no one else may be present, in view of the secret nature of this business (μυστικαὶ ἐξετάσεις). Should all the bishops be unanimous for the candidate in question, this act is then regarded as inspired (πνευματικὸν ἔργον). If they are not all agreed, then, by the canons, the majority of votes decides, and the names of the three candidates who receive the most votes are recorded—in the first place the name of the one who received the greatest number of votes, then the second and the third, without regard to their hierarchical rank. The chartophylax submits the result of the election to the metropolitan. When the metropolitan has examined everything, he sends notice to the one whom he has chosen from among those three. The metropolitan’s decision is regarded as a divine lot, equal to that by which the Apostle Matthias was chosen. If the one elected does not accept the episcopacy, then a second is summoned; if he too does not accept, then a third is summoned; if he too does not, then a new election is undertaken; and whoever declares that he accepts goes to the metropolitan to inform him of this. This declaration is regarded as a spiritual vow, after which the person concerned can no longer withdraw, for he has given his word to God.’[22]

Beside these two methods by which bishops were elected and installed—that is, election carried out by the council of hierarchs with the participation of representatives of the people, and election carried out by the council of hierarchs alone, without those representatives of the people—history tells us that some bishops were also installed without any formal election at all, but solely as a result of the appointment of the person concerned by the state authority; and after that appointment the bishops concerned, together with the metropolitan, subjected that person to a canonical examination, and, finding him worthy, ordained him and issued him a confirmatory charter.

This practice was introduced into the Church already from the time when the Greco-Roman emperors proclaimed themselves protectors of the Church and by law recognized broad privileges for it.[23] And the standpoint of Roman state law also contributed to this, according to which jus sacrum formed a part of public law (jus publicum), so that it came about that rulers, by virtue of this jus sacrum, installed bishops either directly, or else exercised their influence in the election and installation of a bishop;[24] or else, if the clergy and people desired some worthy person as their bishop, they appointed that person bishop.[25] Such appointments of bishops by rulers were often occasioned by the necessity of circumstances.[26] It happened at times that bishops were among themselves at odds regarding the person who was to be installed to some vacant episcopal see, and in such circumstances, in order to head off disturbances in the Church, which at times threatened the peace of the state as well, rulers were compelled either themselves, by their own authority, to appoint a bishop, or to entrust the election to the episcopal council of some other church territory.[27] It is well known that Emperor Zeno, in 482, when the bishop Stephen had been murdered, took from the Antiochenes the right to elect a bishop and handed this right over to the Patriarch Acacius; nor did the council of the Antiochene bishops raise any voice against this act.[28] And in general the Church acknowledged, without objection, on many occasions, the right of rulers themselves to appoint bishops in particular territories. Nor did this right of rulers contradict the ordinance of Apostolic canon 30 (or canon 3 of the VII Ecumenical Council), since that canon is not directed against rulers, but against the violent interference of civil officials in the elections of bishops. In the course of time several legal ordinances were also issued for the purpose of establishing this right of rulers in the installation of bishops, both by the church and by the state authority. Emperor Nikephoros Phokas (963–969), as a result of a dispute between the patriarch and the bishops subject to him over the election of a bishop, issued a special Novel, according to which the emperor would henceforth designate, for particular sees, the persons whom the episcopal council would then have to examine and ordain as bishop.[29] Emperor Isaac Angelos, at the special request of the church authority concerned, issued in the year 1187 a σημείωμα βασιλικόν [imperial rescript] concerning the election of a bishop, reserving to the ruler that right which the Church recognized as belonging to him in this matter.[30] A decision of the Synod of Constantinople under the Patriarch John XII, of July 1317, solemnly recognized the ruler’s right in this.[31] By this the ruler’s right in the installation of new bishops, metropolitans, and patriarchs was established once and for all in the Orthodox Church—and rulers exercised this right of theirs either by confirming a candidate for the episcopacy elected by the competent factors, or else they themselves personally designated the candidate—that is, appointed the person concerned bishop—and then the episcopal council examined the abilities of that appointed bishop, assessed how worthy he was to be bishop, and, finding him worthy, ordained him, or else rejected him, in which case the appointment of yet another person had then to follow.

A properly elected bishop, or one appointed by the ruler, was subjected to a canonical examination before the episcopal council under the presidency of the metropolitan. This examination is in the main prescribed also by the Apostolic canons (58 and 80), and is specifically prescribed by canon 2 of the VII Ecumenical Council, which ordains that only one who is well versed in Holy Scripture and the canons may be installed as bishop, and that for this reason he must be subjected to a special examination. This examination is to be presided over by the competent metropolitan, whom the canon mentioned commands, and lays under a particular duty, to do this diligently—that is, to exert all care so as to examine the candidate in every respect, lest the Church and the people be exposed to danger should some ignorant man be installed as bishop. In this the canon instructs the metropolitan that in examining the candidate he must not confine himself simply to the fact that the person in question has a general knowledge of Holy Scripture and the canons, but must take good care to note whether he has ‘a ready and capable mind’ to penetrate into the substance of Holy Scripture and the canons, and thoughtfully to apply from them what he needs according to the needs of the people who will be entrusted to his pastoral care. ‘He must be capable,’ says Zonaras in his commentary on this canon, speaking of the candidate for the episcopacy, ‘of penetrating deeply into the spirit of Holy Scripture and the holy canons, so that he knows the meaning of every word, and is able to teach the people entrusted to him, and is ready with an answer every time someone questions him about it.’[32] And once the metropolitan is satisfied of the sufficient knowledge of the candidate for the episcopacy, the canon further recommends that in the examination he attend also to whether that candidate will, as bishop, act according to God’s commandments and whether he will teach the people; that is, Zonaras further observes, it is not enough for him to show that he knows Holy Scripture and the canons, but one must be assured that he will act and live in accordance with God’s commandments and teach this to the people entrusted to him, for the essence of our hierarchy consists in the God-given words—that is, in the right and exact knowledge of the divine Scripture. When the metropolitan has, upon the examination, become fully satisfied of all this, he may then permit the person concerned to receive episcopal ordination.[33] In the contrary case, if the metropolitan notices—the canon adds—that the person in question wavers, that is, that he is not entirely steady in knowledge, and does not give a reliable assurance that he will act according to the precepts of Holy Scripture and the holy canons, and that he will not be capable of teaching the people, then let him not be ordained (μὴ χειροτονείσθω), for he is not worthy of the episcopacy.

When the candidate in question has shown himself at the canonical examination to be worthy of the episcopacy, there followed ordination (χειροτονία), which had to be performed by three, or at least two, bishops.[34] These three or two bishops, in ordaining the new bishop, are entirely equal among themselves, and jointly, by their episcopal authority, they invoke upon the person concerned the grace of the Holy Spirit. These bishops were regularly drawn from that metropolitan region in which the new bishop was to take up his see. In case the necessary number of bishops was not available in that region, one bishop was summoned from a neighboring region, who, together with that one bishop or those two bishops of the region concerned, took part in the canonical examination of the candidate and in the ordination.[35] After the ordination had been performed, the new bishop received a confirmatory charter concerning this, and concerning his right to the see in question.[36]


[1] Acts of the Apostles 1, 15—26.

[2] Eusebii hist. eccl. II, 1.

[3] I Tim. 4, 14 Titus 1, 5. Eusebii hist. eccl. III, 4. Chrysost. in I ad Timoth. I, 18.

[4] Ep. I ad Corinth. cap. 44 (Ed. Migne).

[5] “Propter quod diligenter de traditione divina et apostolica observatione servandum est et tenendum quod apud nos quoque et fere per provincias universas tenetur, ut ad ordinationes rite celebrandas ad eam plebem cui praepositus ordinatur, episcopi ejusdem provinciae proximi quique conveniant, et episcopus deligatur plebe praesente, quae singulorum vitam plenissime novit et unius cujusque actum de ejus conversatione perspexit.” Cypriani Ep 68. ad clerum et plebes in Hispania consistentes. cap 5 (Ed Migne). Cf. Beveridge’s extract from these words of Cyprian on the election of bishops in the early period, in his commentary on canon 4 of the First Ecumenical Council (Synodicon. II Annot. 47), which extract I myself have reproduced verbatim in the commentary on the same canon. The Rules, I, 179—180.

[6] Lib. VIII, cap 4 We adduce the passage in the Latin translation: “Congregatus in unum populus cum presbyterorum coetu et praesentibus episcopis, die Dominica, consentiat. Qui vero princeps caeterorum episcopus est, interroget presbyterorum coetum et plebem (τὸ πρεσβυτέριον καὶ τὸν λαόν) an ipse sit quem postulant in antistitem Et illis annuentibus, iterum roget an testimonium ab omnibus habeat quod dignus sit magna illa et illustri praefectura, an quae ad pietatem in Deum spectant, recte peregerit, an jura fuerint ab eo adversus homines servata, an domesticae ipsius res probe dispensatae, an vivendi ratio integerrima. Cumque omnes simul secundum veritatem, non autem ex opinione praejudicata testificati fuerint talem eum esse, tamquam sub judice Deo et Christo, etiam coram sancto Spiritu, atque omnibus sanctis administratoriisque spiritibus, rursus tertio sciscitentur an dignum vere sit ministerio, ut in ore duorum vel trium testium stet omne verbum; atque iis tertio assentientibus, dignum eum esse, petatur ab omnibus signum assensus. Quo alacriter dato, audiantur. Tum, silentio facto, unus ex primis episcopis cum duobus aliis stans prope altare, reliquis episcopis ac presbyteris tacite orantibus, atque diaconis divina evangelia super caput ejus qui ordinatur, tenentibus, dicat ad Deum: Oratio” (Pitra. Op. cit. I, 49—50). We have adduced this passage in particular because it presents to us the beautiful and dignified manner in which bishops were elected and appointed in the first centuries of the Christian church

[7] See the letter of the First Ecumenical Council to the church of Alexandria and to the Christians of Egypt, Libya and the Pentapolis, in Socrates, Ecclesiastical History, vol. I, ch. 9.

[8] Ath. Synt. II, 122 Cf. my commentary on this canon. The Rules, I, 176—185.

[9] Ath. Synt. II, 128, and my commentary on this canon. The Rules, I, 189—199.

[10] Carth. can. 50.

[11] Ap. 36, Antioch 18, and my commentary on the 36th Apostolic canon, Rules. I, 98—100. In these canons are meant in particular the disorders which the heretics used to provoke whenever someone whom they feared had been elected bishop, and then they would rouse the people against that bishop. Cf. the commentary of Archim. Ioann on the 36th Apostolic canon (The aforementioned book, I, 184).

[12] Antioch. 19., Laod. 12, Carth. 13, 50, etc.

[13] Canon 13 of Laodicea. The original has ὄχλοις, in Latin: turbis. In the Russian translation of the commentaries of Zonaras and Aristenus it reads: “сборищу черни”. “To such a crowd”, says Zonaras, “the choosing is forbidden not only of bishops but also of priests” (Ath. Synt. III, 183).

[14] Nov. 123. cap. 1, which forms ch. 8 of title I of book III in the Basilika, and in the Latin translation reads: “Sancimus, ut, quoties necessitas sit episcopi ordinandi, conveniant clerici et primates civitatis (συνιέναι τοὺς κληρικοὺς καὶ τοὺς πρώτους τῆς πόλεως), cui episcopus ordinandus est: ac propositis sanctis evangeliis in tribus personis decreta faciant…, ut ex his tribus personis electis melior ordinetur arbitrio et judicio ordinantis (τοῦ χειροτονοῦντος).” Cf. Justin. nov. 137. cap. 2.

[15] See the collection in 87 chapters of John Scholasticus, ch. 28 (Pitra. Op cit II, 397). The Nomocanon in 50 titles, title 8 (Voelli et Justelli Biblioth jur. canonici II, 612—613 Cf. Pitra II, 417) Balsamon’s scholia on ch. 23 of title I of the Nomocanon (Ath. Synt. I, 59—69) the Kormchaia Book, ch. 42 (ed. 1787, vol. II, fol. 186)

[16] Ath. Synt. II, 564. Cf. the 30th Apostolic canon and the commentary on the same in the Kormchaia: “аще кій епископъ мірскими властели изабранъ бывъ, и тѣхъ силою пріимет церкові, божію, рекше епископъ будетъ въ ней, таковый яко веліе прегрѣшеніе согрѣшилъ, да будетъ извержень, и да отлучится” (The aforementioned ed. I, 8).

[17] Ath. Synt. IV, 492

[18] Commentary on canon 4 of the First Ecumenical Council (Ath. Synt. II, 123).

[19] Acta Patriarch. Constant. I, 535.

[20] Ibidem. II, 345.

[21] See notes 7 and 14 of this §.

[22] On the Sacred Rites, ch. 189.

[23] Cod. I, 24. (Cod. Theodos. XVI, 2).

[24] Justin., Nov. VI, praef. Cf. G. F. Puchta, Cursus der Institutionen. Bd. I. S. 75.

[25] For numerous testimonies on this see L. Thomassin, Vetus et nova eccl. disciplina. P. II. lib. II. c 6

[26] Constantini ep. ad synod. Antioch. (Eusebii, de vita Constant. III, 61).

[27] For example, the appointment of Chrysostom by the emperor Arcadius (Socrat., hist. eccl. VI, 2), or of Nectarius by the emperor Theodosius the Great (Socrat, hist. eccl. V, 8; Sozom., hist. eccl. VII, 7. 8).

[28] Theophan., Chron. ad an. 973 (ed. Bonn, I, 199).

[29] Zonar., Annalium XVI, 25 (ed. Migne)

[30] Ath. Synt. V, 314. Zachariae Jus gr.-rom. III, 508.

[31] Acta patr. Constant., I, 69.

[32] Ath. Synt. II, 562.

[33] Same place. Cf. also Ath. Synt. V, 566—568.

[34] Ap. 1 and my commentary. The Rules, I, 43—45.

[35] Blastares, Syntagma Χ, 5 (Ath. Synt. VI, 501)

[36] Formularies in Ath. Synt. V, 544 ff.

§ 104. Election and Installation of Bishops in the Present Day

6) The election and installation of bishops in the present day.

All three forms of installation mentioned in § 103 have been preserved into the present day.

1. In eight of the present autocephalous churches the diocesan bishops are appointed by the respective councils of bishops, and the sovereign confirms them, namely: in the Patriarchate of Constantinople the synod draws up a list of all those possessing the prescribed qualifications, then marks out from among them the three persons who would be most worthy, and from these three the members of the synod, without the patriarch, elect one by secret ballot, whom the patriarch then confirms as bishop. If the votes are evenly divided, the patriarch’s vote decides. Bishops are elected in the same way also in those metropolitanates subject to the Patriarch of Constantinople in which there are more than three diocesan bishops, the metropolitan confirming as bishop the one who received the majority of votes. The state authority takes note of the election and issues the relevant charter of recognition.[1] In the remaining three patriarchates the patriarchs together with the synod elect the bishops, and the state authority issues the charter of recognition.[2] In Russia the synod proposes three persons for the vacant diocesan see, and the sovereign appoints one of them;[3] the same holds also in Greece, where the synod proposes three persons and the sovereign chooses one of them.[4] In Serbia the council of bishops elects the bishop by general agreement and submits its choice to the sovereign for approval.[5] In the Metropolitanate of Karlovci the metropolitan proposes three persons to the synod, and the one who receives all the votes, once confirmed by the sovereign, remains elected.[6]

2. With the participation of representatives of the people, the diocesan bishops are elected in the following autonomous churches: in Romania the diocesan bishops are elected in the same way as the metropolitan-primate, that is, by an electoral assembly in which all the hierarchs and all Orthodox senators and deputies to the national assembly take part with a vote.[7] In the Bulgarian exarchate the bishop is elected by the diocesan council, composed of deputies of the clerical and lay estate of the widowed diocese: this council chooses two persons whom it judges most worthy of the episcopate and proposes them to the exarchal synod, which chooses one of the two proposed, and he, after confirmation by the state authority, becomes bishop.[8] The same is done in the Metropolitanate of Hermannstadt (Sibiu): the bishop is elected by the diocesan assembly, composed of 20 clerical and 40 lay deputies of the widowed diocese in question, and this assembly, under the chairmanship of the metropolitan’s delegate, or of the metropolitan himself should he happen to attend, elects one person by secret ballot, who is then proposed to the synod of bishops for canonical examination and for confirmation by the sovereign.[9] The same also in the Archbishopric of Cyprus: the diocesan bishops are elected by representatives of the people together with the clergy of the diocese concerned, are confirmed by the archbishop, and then receive the charter of recognition from the state authority.[10]

3. In the Metropolitanate of Bukovina and Dalmatia the diocesan bishops (of Dalmatia and of Boka Kotorska) are appointed by the Austrian emperor.[11] In Sinai[12] and in Montenegro there are none.[13]


[1] Art. 4 of the kanonismos of 1860 on the election of bishops.

[2] Silbernagl, Verfassung. S. 23.

[3] Ukaz of 14 February 1721 and of 21 January 1822.

[4] Art. 3 of the law of 1852 on the bishoprics and bishops.

[5] Art. 19, pt. 8, and Art. 25 of the law of 1890.

[6] Art. 21 of the Declaratorium of 1779.

[7] Arts. 1—6 of the law of 1872.

[8] Arts. 37—46 of the exarchate statute of 1883.

[9] §§ 87, 97—105 of the organic statute of 1869.

[10] See the books mentioned in note 5 to § 87.

[11] For Dalmatia see the imperial decision of 29 December 1828. For Boka see the imperial decision of 23 August 1874.

[12] See note 19 to § 87.

[13] In the Schematism of the Orthodox Church in Montenegro (Grlica for 1889, p. 36) mention is made of the Zahumlje-Raška eparchy, which was established in 1876. After the death of the first bishop of this eparchy (1884), the episcopal see was no longer filled, and that eparchy is today administered by the metropolitan of Cetinje.

§ 105. The Episcopal Oath

The episcopal oath.

After the prescribed canonical examination (p. 383), it is solemnly proclaimed in the church that the candidate in question (ὁ ψηφισθείς) is worthy of the episcopal rank and that the council of bishops and the state authority have acknowledged him for that rank; this is the so-called nomination (μήνυμα), which usually takes place on the day before the consecration itself, and at which nomination the candidate solemnly and publicly declares that he accepts the episcopate.

On the very day of the consecration, at the solemn liturgy then celebrated, in the presence of all the clergy and people concerned and of representatives of the state authority, at the appointed hour the candidate reads aloud, so that all may hear and understand, the profession and confirmation of the episcopal oath (τὴν ἐπαγγελίαν καὶ διαβεβαίωσιν). In this solemn act the candidate first confesses the Nicene-Constantinopolitan Symbol, then confesses at greater length the dogmas of the Orthodox faith, and confesses those dogmas yet a third time, and swears: a) that he will keep all the canons of the Church, b) that he will be obedient to the superior ecclesiastical authority, c) that he will govern mildly the diocese entrusted to him, d) that he has given or promised nothing to anyone for his election to the episcopate, e) that he will do nothing contrary to the canons, f) that he will attend the council of bishops when summoned, g) that he will preserve the traditions of the Orthodox Church and keep himself from all that is foreign to the Church, h) that he believes concerning the mystery of the Eucharist as the Orthodox Church teaches, i) that he will be faithful to the sovereign, j) that he will judge according to his conscience, k) that he will be gentle with all in his conduct, l) that he will keep the monks according to the rules laid down, m) that he will appoint as many priests and deacons as are needed, n) that he will make the visitation of his own diocese, o) that he will guard the people from superstition, p) that he will not meddle in worldly affairs, but will in everything act according to his conscience and the existing prescriptions of the ecclesiastical authority, q) that he will labor watchfully, with all his strength and without ceasing, for the good of the Church entrusted to him; he then declares r) that he consents to be stripped of his rank should he act against the law, and finally swears, calling God to witness, s) that he takes this oath in full understanding of what he says and that he will keep all of it to the end of his life.[1]

This profession of faith and oath must be written in the candidate’s own hand, signed publicly before all in the church, and the autograph document is then handed over at once to the metropolitan, who keeps that document in the metropolitan treasury.[2]

Besides this oath before the Church, the newly elected bishop is bound to render also a special oath of fidelity before the sovereign.[3]

After the oath has been rendered before the Church and the sovereign, and after the consecration, the new bishop receives from the metropolitan the prescribed charter (συλλαβὴ ἐνθρονιστική, συνοδικόν, γράμμα συστατικόν), by which it is acknowledged and confirmed, with the signatures of all the members of the synod, that the person concerned has been lawfully installed and ordained as bishop.[4] At the same time he receives also a special synodal instruction (ἔνταλμα, ἐνταλτήριον) on the discharge of the archpastoral office and on his rights and duties.[5]


[1] See the Rite of Election and Ordination of a Bishop, St. Petersburg 1725.

[2] Ath. Synt. V, 563

[3] For Greece, see the formula of this oath in art. 3 of the law of 1852. For the Dalmatian bishop this oath was ordered by the imperial decision of December 29, 1828. For Orthodox bishops in Austria, the formula ordered by the court decree of September 16, 1782 is in force.

[4] Acta Patriarch. Constantinop I, 494 II, 64. 276. For Russia, see the ukase of June 19, 1786; for the Bulgarian exarchate, the exarchal statute, art. 44—46; for the Sibiu metropolitanate, §. 105 of the organic statute; for Serbia, art. 26 of the law of 1890

[5] For the formulae see Ath. Synt V, 544 550. 555 558—In Austria a peculiar Temporal= und Spiritual=Installation was prescribed by the court decree of February 5, 1824. They need not take place on the same day: the spiritual and the temporal. The latter consists in the fact that the new bishop in question is granted the right to enjoy the revenues which are annexed to the episcopal see. The ceremonial of this temporal installation is entirely in the medieval spirit, and is in force to this day

§ 106. The Effects of Episcopal Consecration

The effects of episcopal consecration.

Every bishop is consecrated for a definite territorial church, and the canonical prescription that no sacred person may be ordained without designation of a place of service (ἀπολελυμένως, libere) applies in the first place to the bishop.[1] The church for which the bishop in question has been consecrated is regarded as his bride, to whom he is bound for the whole of his life, so that after his death that church is regarded as a widow (ἡ χηρεύουσα ἐκκλησία).[2]

Having received consecration in accordance with the canonical prescriptions, the bishop may not thereafter renounce the government of the church entrusted to him. The 36th apostolic canon lays down that a bishop who does not undertake the service and care of the people entrusted to him shall be excommunicated (τοῦτον ἀφωρισμένον τυγχάνειν), until he takes up the service and the care of the people entrusted to him.[3] The canons impose no penalty on a bishop only in the case where he fails to take possession of his see through no fault of his own. It can happen that in a given diocese the clergy and people refuse to receive the bishop appointed by the council of bishops; in such a case the canons subject the disobedient clergy to punishment, while the bishop must nevertheless remain in his authority and right over the diocese in question.[4] A bishop likewise retains his rank and authority even when, for reasons of a political nature, he cannot take possession of the see assigned to him; and for such a case the canons provide that such a bishop may reside even outside the bounds of his diocese, but retains the right to ordain sacred persons for his diocese and to perform every high-priestly office as though he were on his own see, and in the assembly of the other bishops to enjoy the right of precedence (τῆς προεδρίας αὐθεντία) according to his own place of service.[5]

Once a bishop has taken possession of his see, he may not seek to be transferred to another.[6] Only the council of bishops could resolve that some bishop should pass from one see to another; though instances of such transfers are on the whole quite rare, and the council of bishops has ordained a transfer (μετάθεσις) only when absolute necessity required it.[7] The more recent ecclesiastical legislation for the most part forbids the transfer of bishops.[8] In connection with this prohibition, and for the same reasons, the canons also forbid bishops to tender resignations from sees to which they have been lawfully appointed.[9]

By consecration the bishop receives in the Church all that authority which every apostle possessed, for the bishops are the successors of the apostles and the Holy Spirit has appointed them bishops, to shepherd the Church of the Lord and God.[10] What authority the bishop possesses in the universal Church we have already said (§§ 51, 83); likewise what authority is his within the ecclesiastical territory assigned to him (§ 60). With regard to this latter, the bishop is, within his own diocese, wholly and in the strict sense autonomous, and governs it by his own proper right, nor may anyone hinder him in the exercise of it so far as he exercises that right within the canonically fixed bounds; still less may anyone enter into the internal affairs of the diocesan administration, or interfere either mediately or immediately with episcopal rights;[11] to him belongs authority in the exclusive sense within his own diocese, for which reason two bishops may not reside in one city (ἐν τῇ πόλει),[12] and the canons strictly punish every bishop who presumes to interfere in the affairs of an ecclesiastical territory belonging to another bishop.[13] This is forbidden even to the autocephalous archbishop himself with regard to the dioceses within the territorial church concerned that have their own canonically appointed bishops,[14] save in the one case where the bishop in question refuses to appoint the clergy or church-servers prescribed for the diocesan service.[15]

A bishop who has properly received consecration cannot be deprived of his episcopal dignity and reduced to the rank of presbyter. Canon 29 of the Fourth Ecumenical Council designates such an act as sacrilege (ἱεροσυλία, svetogrđe): if a bishop—the same canon says—must for some justified cause be removed from the episcopal service (ἀπὸ τῆς πράξεως τῆς ἐπισκοπῆς), in such a case he cannot occupy even the place of a presbyter (πρεσβυτέρου τόπον). This canon expounds the dogmatic side of the priesthood itself, for if one is unworthy, on account of some transgression, to perform the holy mysteries, he is unworthy of this at whatever hierarchical degree he stands, whether episcopal or presbyteral, and is therefore deprived of the priesthood altogether. If a bishop has committed some transgression that deprives him of the right to perform the divine service as bishop, that same transgression deprives him also of the right to perform that service as presbyter, for it is one and the same eucharistic mystery that both bishop and presbyter perform, and he must then be deprived of the priesthood altogether.[16]


[1] Ap. canon 14, I Ecum. 15, IV Ecum. 5 and others

[2] IV Ecum. canon 25

[3] Ap. 36, Antioch. 17, III Ecum. 9, Basil the Great canon 10.

[4] Ap. 36, Anc. 18, Antioch. 18 and the corresponding commentaries

[5] Trull. 37, 39 and the corresponding commentaries.

[6] Ap. 14, I Ecum. 15, Antioch. 21, IV Ecum. 5 and others

[7] Ap. 14. My commentary on canon 15 of the First Ecumenical Council. Rules. I, 220. Cf. on this also Zhishman, Die Synoden S. 12—17.

[8] In the Constantinopolitan patriarchate, art. 6 of the kanonismos on bishops; in Greece, art. 4 of the law of 1852 on bishops; in the Bulgarian exarchate, art. 47 (or 56) of the exarchal statute

[9] Canon 9 of the Third Ecumenical Council and my commentary, Rules. I, 309. See also §. 76 of this book.

[10] Acts of the Apostles 20, 28.

[11] Ap. 35 and my commentary on that canon. Rules. I, 97

[12] I Ecum. canon 8 and my commentary. Rules. I, 204.

[13] Ap. 14. 15. 16. 32. 34., I Ecum. 15. 16., III Ecum. 8., IV Ecum. 5. 20., Ant. 3. 6. 9. 13. 21. 22., Sard. 11. 13. 15., Carth. 9. 53. 54. 55. 56. 80., and others.

[14] Canon 17 of the Council in Trullo and the parallel canons

[15] Canon 11 of the Seventh Ecumenical Council. This is the so-called Devolutionsrecht.

[16] See my commentary on canon 29 of the Fourth Ecumenical Council. The Rules, I, 424.

§ 107. The Mutual Relations of Bishops

The mutual relations of bishops.

Bishops, by the grace they have received through consecration, and as successors of the apostles, are equal among themselves (§ 51). In their authority and rights, therefore, according to the sacred hierarchy, there can be no difference; but a difference does exist among them according to the hierarchy of jurisdiction (ἱεραρχία διοικητική, hierarchia jurisdictionis). According to the degrees of this hierarchy are determined the relations that exist between diocesan bishops and the higher church authority; and likewise, according to the autonomous position of each bishop within his own diocese, are determined the relations that exist between him and the other diocesan bishops equal to him.

1. Toward the higher church authority every diocesan bishop must: a) obey strictly and unconditionally the orders of the synodal authority on which he depends;[1] b) inform the council of bishops of everything of importance that occurs in his diocese and of the measures needed, should it be necessary to arrange in a better and more fitting way some matter of significance beyond the bounds of his own diocese; and likewise inform the council of bishops of the outcome of his canonical visitations in the diocese;[2] c) attend the council of bishops upon summons of the competent authority;[3] d) undertake nothing that exceeds his authority without the knowledge and consent of the higher church authority;[4] and e) commemorate at the church services the name of the competent territorial autocephalous archbishop.[5]

2. The mutual relations between diocesan bishops are so fully determined in the canons that a conflict of authority between them is impossible. We have mentioned the chief points of this in the preceding paragraph. We add here three more: a) every diocesan bishop must respect the decision of the spiritual court of another diocesan bishop concerning persons who pass over into his own diocese, whether laymen or sacred persons;[6] b) no diocesan bishop, under pain of excommunication, may receive from another diocese either a cleric or a layman without the relevant letter of dismissal from his competent bishop;[7] and c) if a diocesan bishop lacks a sufficient number of clergy, another bishop who has more than he needs is bound to yield some of his clergy to him.[8]


[1] See point 2 of the episcopal oath. In Serbia, Art. 27, point 12, of the law of 1890.

[2] Ap. canon 34. On canonical visits and on the informing of the council of bishops about this: in Russia, the ukase of 21 October 1847; in Serbia, Art. 27, point 18, of the law of 1890; in Bulgaria, Art. 72, point 9, of the Exarchate’s statute.

[3] IV Ecum. can. 19., Trull. 8, Laod. 40. See point 6 of the episcopal oath.

[4] Ap. 34, Ant. 9. and the corresponding commentaries

[5] Canon 14 of the First-Second Council

[6] Ap. canon 35, I Ecum. 16., IV Ecum. 20, Ant. 22., Sard. 15., Carth. 54 80.

[7] Ap. 12, IV Ecum. 11, Trull. 17., and my commentaries on these canons (The Rules, I, 68. 357. 488), where the various kinds of these letters are described

[8] Carth. canon 55.

§ 108. The Rights of Diocesan Bishops

The rights of the diocesan bishop are determined by the position of the bishop as supreme teacher, high priest and archpastor within his diocese. These rights belong also to every archbishop, whether he be patriarch, exarch or metropolitan, for each is at the same time the head of some particular diocese. With regard to this position of the bishop in his diocese we shall set out, in their main outline, his rights as well:

I. The bishop is the supreme teacher in his diocese, to whom it is entrusted to preach the Christian truth, to see to its spread, and to see that it is kept by all pure and unimpaired.[1] Accordingly:

1. Preaching, as it constitutes the most eminent right of the bishop, is likewise one of his first duties.[2] This is mentioned to the bishop as his first task in the charter he receives after his consecration.[3] To the bishop belongs, in its full plenitude, the right of preaching in his diocese,[4] and from him derives the authority of priests to preach, so that no one may preach in church without the bishop’s knowledge and authorization.[5]

2. To the bishop belongs the supreme right of care for religious education in the diocese. a) The education of the clergy constitutes one of the chief tasks of the bishop’s teaching authority, and for this reason he himself directs and supervises the lectures given in theological institutions,[6] directs the upbringing of candidates for the priesthood in seminaries,[7] subjects to examination those persons who are to be teachers in theological institutions,[8] as well as those who are to teach religion in secular schools,[9] and orders the clergy under him to hold clerical conferences for the cultivation of theological education.[10] b) Just as with the religious education of the clergy, to the bishop belongs the right to care also for such education of the people. For this he preaches in the churches every Sunday and feast day,[11] and especially at the time of his canonical visitations of the diocese,[12] and he appoints special preachers who are to instruct the people in the Christian truths in designated churches and at designated times,[13] giving instructions to the clergy that their preaching must be founded on Holy Scripture, and that Holy Scripture may be expounded only as the Orthodox Church teaches.[14] c) The care for the religious education of the young in secular schools belongs to a special right of the bishop. He orders that in every secular school the teaching of religion be given and piety be instilled in the young.[15] Without his authorization no one may teach religion in any school,[16] just as no textbook for teaching that subject may be introduced without his approval.[17]

3. The bishop has the right to exercise chief oversight that sound doctrine be preserved among all in his diocese, and accordingly to remove every false teaching that may begin to spread;[18] to subject to his censure every book of religious content that is to be published;[19] to forbid his faithful the reading of any book contrary to the faith and to morals;[20] to oversee whether the clergy preach sound Christian doctrine;[21] and finally to issue orders that Christian doctrine be everywhere made firm.[22]

II. As high priest the bishop has the right to perform in his diocese every sacred act.[23] According to his rank in the sacred hierarchy, to the bishop alone belongs, exclusively:

1. The ordination of presbyters, deacons, and all the other lower clergy in his diocese.[24] With the consent of the bishop concerned he may also ordain clergy of other dioceses.[25]

2. The advancement to the various degrees of the hierarchy of jurisdiction, namely the appointment of protodeacons, protopresbyters, protosyncelli, hegumens and archimandrites.[26] This, like ordination itself, could also be performed in the dioceses concerned by chorbishops, but only upon the authorization of the competent diocesan bishop.[27] Hegumens too, with episcopal consent, may appoint readers in their own monastery.[28]

3. The consecration of the Holy Chrism (τοῦ ἁγίου μύρου τελετή) belongs to the right of the bishop by the ordinance of canon 6 of the Council of Carthage. This right has, in the course of time, passed to the patriarchs and to the bishops of certain privileged churches.[29]

4. The consecration of churches (καθιέρωσις τῶν ναῶν) and of antimensia (τῶν ἀντιμινσίων) is mentioned as the exclusive right of the bishop by the same (6th) canon of the Council of Carthage.[30] To bless the foundation of a new church, as well as the whole building of a new church, a presbyter too may do, but only with the bishop’s permission.[31]

5. The reconciliation of penitents (καταλλαγὴν τῶν μετανοούντων). In earlier times the bishop alone had the right to impose penances on sinners, to admit them to penance, and to fix the time and manner thereof, just as he alone had the right publicly and solemnly to reconcile sinners with God and, once the penance was completed, to admit them to communion.[32] Presbyters could do this with the bishop’s permission,[33] provided they had been appointed by a special charter as confessors (πατὴρ πνευματικός).[34] Today the bishop commits the right to hear confession and to receive the repentance of sinners generally to every presbyter, but the right always belongs to the bishop, at his own discretion, to shorten or increase the penances imposed on sinners.[35]

6. The consecration of nuns (κορῶν καθιέρωσις) likewise belongs to the exclusive right of the bishop by canon 6 of the Council of Carthage.[36] Only the tonsure (ἀπόκαρσις) of monks is permitted to every hegumen in his own monastery without any special permission of the bishop for it.[37]

7. Finally, without the approval of the competent diocesan bishop, no procession that is not already customary may be held anywhere in the diocese,[38] nor may any extraordinary church service be performed.[39]

III. To the bishop, as archpastor, are subject in spiritual respect all who make up his diocese, as well as all the institutions in the diocese devoted to worship and to Christian education.[40] According to his archpastoral position, the bishop exercises in his diocese: 1. legislative, 2. supervisory, and 3. judicial authority.

1. Of the legislative authority of the bishop we speak in the third part of this book (§ 141). Here we mention his right of dispensation from existing legal prescriptions. We have said in the proper place (§ 19, III) that dispensation (συγκατάβασις) from a law can be granted only by the one who has the right to enact the law, and subordinate authorities may do so only within limits and according to the power of attorney received from the legislative authority. Accordingly the diocesan bishop too may exercise the right of dispensation. He may exercise this right in the full sense with regard to those laws and ordinances which he himself has issued by his own legislative authority. As to the remaining legal prescriptions, he may exercise this right conditionally and within fixed limits. From the church laws recognized as universally binding by the whole church, no one may dispense save the ecumenical council alone, and accordingly not the diocesan bishop either; nor may he dispense from church-legal prescriptions issued by the competent authority for the extent of a territorial autocephalous church, for this belongs only to that authority. But he may, according to the circumstances of time and place, and when no danger threatens the Church or the moral principle, release particular persons in exceptional cases from the strict observance of some prescription, while preserving for all others, who remain in normal circumstances, the integrity of the same prescription, and with the corresponding penance attached. Under this norm the diocesan bishop may grant dispensation: a) in matrimonial matters, namely permitting that in some remote degree of kinship, physical or spiritual, a marriage may be blessed, that a marriage may be blessed without a third or even a second banns, that it may be blessed in a house rather than in church, that it may be blessed during a fast;[41] b) in matters of certain vows already made, excepting monastic vows;[42] c) in matters of the age and preparation of candidates for the priesthood, that is, when the need of the Church requires that a person be admitted to holy orders before completing the prescribed years of age or before finishing all the prescribed theological studies;[43] and d) in matters of fasting and abstention from work on certain feast days, that is, when for reasons of health it must be permitted to some person, or to a whole district, to eat meat on days when this is not allowed, and when for particular economic or similar reasons certain persons must be allowed to work on days when otherwise they would have to keep the feast.[44] In all these cases the bishops grant dispensations when there is extreme necessity and when, on account of threatening danger, the relevant permission cannot be postponed, the bishops in every case imposing suitable penances on those concerned. If there is no danger in delaying the dispensation, the diocesan bishop, in matters of greater importance, seeks the opinion of the council of bishops. Of all dispensations granted in the course of a year the bishop keeps a register, and since these are acts of his extraordinary jurisdiction, he reports on them to the council of bishops at its regular session.[45]

The bishop’s supervisory authority in his diocese belongs to his ordinary jurisdiction and constitutes the most extensive field of episcopal rights, inasmuch as he must know whether all is in order in the ecclesiastical territory entrusted to him by God, for which he must answer to God. To the bishop’s right of supervision belongs:

a) The admission of persons to the priesthood, and oversight whether such persons are worthy of that order and fit to perform the various services of diocesan administration. In this the bishop has unlimited authority, and he alone is empowered to pronounce his judgment on it. On him alone depends whether priests from other dioceses will be received into the number of the diocesan clergy, and he alone is empowered to dismiss one of his priests from the diocese and to issue him the corresponding charter.[46]

b) The preparation and education of candidates for the priesthood (§ 65).

c) The assignment of the clergy concerned to the respective offices, in the first place to parochial service. The bishop is the chief and true parish priest of his diocese, for it is he who must care for the Lord’s people and who must give account for their souls, as the 39th apostolic canon says, while presbyters and deacons are nothing other than his helpers and coworkers. Every spiritual office in the diocese stands in absolute dependence on the bishop, nor may anyone occupy or perform some office without him.[47] He decides whom he will advance to the various degrees of the hierarchy of jurisdiction, and on him depends whether some cleric is to be honored with some church distinction.[48]

d) To the bishop’s right of supervision are subject all the higher and lower clergy of the diocese, for which reason he keeps a complete register of them all, and the district archpriests and monastery superiors are bound to submit to him every year detailed reports on the conduct of each cleric under them.[49]

e) All monasteries and monks are subject to the oversight of the bishop, since he is the supreme superintendent of all monasteries and the supreme hegumen of all monks; nor may any new monastery be founded, or any change be made in existing monasteries, without his express permission.

f) All schools and educational institutions are subject to the oversight of the diocesan bishop concerned.[50]

g) To the bishop belongs the supreme right of oversight over church property and endowments devoted to pious and Christian-educational purposes, and they may be disposed of only with his knowledge;[51] likewise the right belongs to him to approve the founding of associations with church and religious-educational purposes and to approve their statutes,[52] as well as to receive bequests and voluntary gifts of pious Christians and apply them to the purposes mentioned.[53]

h) In order to satisfy himself directly of the state of the diocese and of the conduct of the clergy, the diocesan bishop personally visits his diocese.[54] To this touring of the diocese, called today the canonical visitation, the state too attaches great importance, having issued legal norms concerning it. During the visitation the bishop examines the progress of Christian doctrine, piety and morals, the fulfillment of duties by the clergy, the administration of church property—in a word, everything that concerns the good of the diocese. In particular he examines: α) whether the priest of the parish concerned conducts himself as befits his position, β) whether the prescribed church services are held at the proper times, γ) whether the parish registers are properly kept and kept in a secure place, δ) whether the parish office is kept in order and all official documents preserved, ε) whether the inventories of church property are in order and how that property is administered, ζ) whether the young are being brought up in the fear of God and in Christian virtues. The bishop also visits the monasteries, and there examines whether the brotherhood lives according to the monastic rules, whether all the church services are exactly performed, and how the monastery’s property is administered. Every monastery and every parish is regularly visited by the bishop every three years, and he usually reports on each visitation to the council of bishops, and at the same time to the state authority.[55]

3. Finally, to the diocesan bishop, as archpastor, belongs judicial authority. By virtue of this authority the bishop has the right to pronounce excommunication (ἀφορισμός, excommunicatio) on anyone in his diocese, cleric or layman, who transgresses against the Church and its doctrine. This right is acknowledged to the bishop by the canons on the ground of divine right (§ 143). That the bishop must be most just in pronouncing his judgment is entirely natural, and is likewise recommended by many canons.[56] To this end the canons prescribe that the bishop must be assisted in this by the presbyteral council, today’s consistories (§ 114), although even independently of that presbyteral council (§ 145) the bishop has the right both to condemn a cleric or layman in his diocese[57] and likewise the right of pardon, that is, to increase or diminish a penalty already imposed on the person concerned.[58]

IV. In order that the diocesan bishop may exercise all the rights we have now set out, and may issue the necessary orders in every branch of his archpastoral authority, he has at his side his own resident clergy, who assist him in the exercise of that authority, and who make up a special official office (the episcopal presidium) under the direction of the episcopal protosyncellus.[59]
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[37] Canon 82 in the Nomocanon appended to the Great Trebnik, and the commentary of Prof. Pavlov.
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[39] Ap. canon 39. Tertull., de baptismo. cap. 17.

[40] I Tim. 3, 15. 5, 19. Ap canon 32. 39., Antioch. 9.

[41] Order of the Athenian synod of March 16, 1853.

[42] Canon 16 of the IV Ecum. Council and the commentary of Archim. Ioann (II, 293—295). Cf. canon 19 of the Council of Ancyra

[43] Order of the Athenian synod of April 25, 1855.

[44] Order of the same synod of August 16, 1856.

[45] Decree of the Russian synod of October 21, 1847.

[46] Ap. 12, Trullo 17., and my commentaries. The Rules. I, 69. 487.

[47] Antioch. canon 9. In Serbia art. 27, pt. 21, of the law of 1890

[48] With regard to the right that bishops have to promote to the various orders of the sacred or administrative hierarchy and to confer ecclesiastical dignities upon the clergy in question, Balsamon, in his commentary on canon 31 of the Council of Carthage, says that the bishop must pay particular attention “not to insult and not to demean the clergy by confounding the ranks of the priestly degrees (ὥσπερ οὐδὲ ὑβρίζειν καὶ ἀτιμοῦν αὐτοὺς διὰ τοῦ συγχέειν τὰς τάξεις τῶν ἱερῶν βαθμίδων), and that he not set ahead of those who are much senior in service one who only yesterday may have become some administrator, or promote at a single step to high places one who has held no higher office at all. At this point it must be known that ecclesiastical dignities do not depend upon the authority of the bishop, as some say, but upon the force and effect of the canons…., for otherwise they would then depend upon the bishop’s arbitrary will, and this at the same time is contrary to the holy fathers” (Ath. Synt. III, 385—386). Continuing this thought of Balsamon’s, Zhishman observes with very good reason: “… weil übereilte und zu rasche Beförderungen von Geistlichen, welche früher entweder ein unbedeutendes oder auch gar kein Kirchenamt versahen, leicht Kränkungen verursachen oder auch in den Stufengang der kirchlichen Aemter Verwirrung bringen könnten” (Die Synoden. S. 213).

[49] Basil the Great canon 89. Cf. for Russia the decree of May 6, 1797, and arts. 87, 88 of the consistorial statute (ed. 1883); for Serbia art. 31, pt. 14 of the law of 1890; for Dalmatia the episcopal circular of Oct. 29, 1890, no. 192

[50] See in this paragraph I 2.

[51] Ap. canon 38, 41., IV Ecum. 26, VII Ecum 12., Antioch. 24. 25., Carth. 26., etc. We speak of church property in the third chapter of Part III of this book

[52] Canon 1 of the First-Second Council. On the political jurisdiction over this matter in Austria see the imperial decree of May 15, 1841, and the law of November 15, 1867.

[53] Ap. can. 38, 41; Antioch. 25. For Austria, see the aforementioned imperial decree of 1841.

[54] They found the institution of the episcopal visitation of the churches in their districts on the example of the Savior himself (Matt 9, 35) and on the pastoral journeys of the holy apostles. History furnishes several splendid examples of zeal in visiting the churches of the episcopal districts in question. Of Basil the Great, Socrates relates (hist. eccl 4, 21) that he went around the cities and other places of his district and strengthened the weak in faith. Augustine, in one of his letters (237), says: visitandarum ecclesiarum ad meam curam pertinentium necessitate projectus sum. And because one of his churches, castrum Fussalense, was very far from his episcopal see, he (Augustine) made arrangements for this church to obtain its own bishop, if only it were not left without an episcopal visitation: Quod ab Hippone memoratum castellum millibus quadraginta sejungitur, cum in eis regendis et eorum reliquiis licet exiguis colligendis me viderem latius quam oportebat extendi, nec adhibendae sufficerem diligentiae, quam certissima ratione adhiberi debere cernebam, episcopum ibi ordinandum constituendumque curavi (ep. 261.).

[55] Carth. can. 52. In Greece these visitations of the eparchies by the bishops must take place at least once every year (art. 14 of the aforementioned law of 1852); in Serbia — every year (art. 27, pt. 9 of the law on church authorities); in the Bulgarian exarchate—every year (pt. 5, art. 72 of the exarchate statute); in Russia — every year, at least in parts, if the bishop cannot visit the whole eparchy in one year (the ukazes of March 17, 1828 and of April 5, 1881; and in the Spiritual Regulation there are set forth 15 rules which the bishop must observe when he goes around his eparchy. See the aforementioned edition, pp. 38–43). See, on episcopal visitations in Austria, the court decrees of April 12, 1809 and of December 22, 1810, and the ministerial order of August 27, 1824.

[56] I Ecum. can. 5, and my commentary on it. The Rules, I, 186–189.

[57] While granting bishops this right, the canons allow those concerned to lodge an appeal with the higher church authority (—see further, on ecclesiastical courts—), and meanwhile the 4th canon of the Seventh Ecumenical Council, speaking of the unjust judgment of a bishop, says that he, i.e. the bishop, “will be subjected to that to which he wished to subject others, and his malice will turn upon his own head, as upon a transgressor of God’s commandment and of the apostolic institutions”, and it ends the canon with words from holy Scripture (1 Pet. 5, 2–4).

[58] Cf. canon 12 of the First Ecumenical Council, and my commentary on the same canon. The Rules, I, 215.

[59] In the Greek eparchies, both those of the patriarchates and those of the kingdom of Greece (Silbernagl, Verfassung §§. 20. 31), and likewise in the Bulgarian eparchies (supplement to the exarchate statute, art. 2), the protosyncelli occupy a very high position, and during the bishop’s absence the protosyncellus takes his place.

§ 109. The Honors to Which a Bishop is Entitled

According to his position and significance in the Church, the bishop is entitled to certain honors which cannot belong to anyone else in the diocese. These honors are as follows:

1. In his diocese all priests are bound, at every church service and in all the prayers pertaining to it, to commemorate his name.[1]

2. All, whether clergy or laity, are bound, when they come before the bishop, to bow low and to kiss his hand.[2]

3. In ordinary address the bishop is addressed as ‘Your Grace, Master’ (ἱερότατος δεσπότης), and in church he is greeted with: εἰς πολλὰ ἔτη, δέσποτα (‘for many years, Master’), and at the appointed time the many-years (πολυχρόνιον) is sung to him.

4. Within the sanctuary a special elevated throne (καθέδρα ἐφ’ ὕψους)[3] is set up for the bishop; likewise, in those places where it is customary for the bishop to stand outside the sanctuary during a service celebrated by a priest, an elevated throne is likewise placed for him on the right side of the church, near the sanctuary.

5. The bishop has the right, in distinction from presbyters, to vestments of his own at the divine service, namely: the sakkos, the epigonation, the omophorion, the enkolpion or panagia, the pectoral cross, the mitre (μίτρα), the pastoral staff (ῥάβδος ποιμαντική or πατερίσσα), the mantle (μανδύας), and the three-branched and two-branched candlesticks (τρικήριον καὶ δικήριον).[4]

Besides these ecclesiastical honors, in the respective states bishops are also accorded certain civil honors.[5]


[1] Can. 13 of the First-Second Council.

[2] Apost. Const., bk. II, chs. 28, 33. Hilar. adv. Constantium. Theodoreti hist. eccl. IV, 6.

[3] Zonaras in his commentary on Ap. 58 (Ath. Synt. II, 75).

[4] Symeon of Thessalonica, On the Sacred Rites, chap. 176 (al. 208). Archbishop Benjamin, the New Tablet, Pt. II, chap. 6, §§ 17–23 (ed. 1853, II, 82–86).

[5] In Austria, for example, bishops have the right to have their own separate grave (Court Decree of 13 January 1825); the Dalmatian bishop is by right a member of the Dalmatian Diet (Imperial Patent of 26 Feb. 1861); the bishops of the Metropolitanate of Karlovci are by right members of the upper house of the Hungarian Diet (law article 10 of the year 1792), while the Czernowitz archbishop is a member of the Austrian House of Lords.

§ 110. The Duties of Diocesan Bishops

All those rights of diocesan bishops which we set out in § 108 are, in the nature of things, nothing other than so many duties which divine and canonical law lay upon bishops. To the bishop is given the name of vladika (δεσπότης, dominus), which, however, he is not in fact; rather he is only the overseer and guardian of the Christian people entrusted to him, for whom he must answer to God. This too is signified by the very name ‘bishop’ (ἐπίσκοπος, inspector, custos). Zonaras, commenting on the 58th apostolic canon, writes: ‘The very name of bishop reminds him to be watchful (εἰς νῆψιν αὐτὸν διεγείρει), for he is called overseer (σκοπός), and an overseer must always be on watch and never fall into negligence. For this reason the bishop’s throne is placed in the sanctuary in an elevated place, so that he may survey from on high the people entrusted to him and oversee them (ἐπισκοπεῖν) with all diligence.’[1] Balsamon says the same.[2] As every office of oversight is, in its essence, only a complex of definite duties, so it is likewise with the office of bishop, and all the aforementioned rights, and others mentioned in the canons, are at the same time duties that bind him as spiritual superior of his diocese. Besides those duties, the canons lay upon the bishop the following as well:

1. In every diocese there is a fixed city in which the bishop’s seat must be, where the cathedral, or, in the narrower sense, the episcopal church, is found. In that city the diocesan bishop is bound to reside continuously and without interruption (κατὰ συνέχειαν καὶ ἀδιακόπως), nor may he by his own will move his residence to any other place in his diocese.[3] He may not, without a justified cause (namely, when summoned to the council of bishops or to the imperial court), be absent from the diocese for more than three weeks.[4] Should his absence from the diocese exceed that time and extend beyond six months, then, by the ordinance of canon 16 of the Ninth Particular Council [First-Second Council], such a bishop must be altogether deprived of his episcopal rank, and another bishop set in his place.[5]

2. He is bound to be obedient to the canons and to other lawfully issued ordinances, both of the Church and of the state, insofar as the latter’s ordinances agree with the aims of the Church; and in cases of doubt as to the true sense of some canonical or church-civil ordinance, he is bound to follow the interpretation of authoritative jurists, or to seek clarification from the competent superior authority.[6]

3. He is bound to respect the lawfully established diocesan administrative institutions, and in matters falling within the competence of those institutions, to proceed in accordance with the statutes of those same institutions.[7]

4. That the bishop, as high priest and supreme shepherd of souls in his diocese, must distinguish himself in his own life by all the Christian virtues in the fullest sense, is discussed at length by the science of pastoral theology. In canon law, special attention in this regard is given to his domestic life. We have said (§ 71) that a bishop may not be married; but neither may he keep in his house any strange woman at all, in order—as the canons say—to forestall every occasion of reproach (διὰ τὸ ἀνεπίληπτον, ut omnis reprehensionis occasio vitetur).[8] Canon 3 of the First Ecumenical Council forbids a bishop to keep a strange woman in his house, and permits him only to keep his mother, sister, or aunt, and, of strangers, only such women as are free from every suspicion (πᾶσαν ὑποψίαν διαπεφευγυῖαν, quae omnem suspicionem effugiunt). Canon 5 of the Trullan Council ordains that any bishop who acts against the aforesaid Nicene canon shall be deposed (καθαιρείσθω); and the Seventh Ecumenical Council expressly mentions episcopal residences as places forbidden to strange women who dwell there in service. ‘That women should reside in bishops’ houses (ἐν ἐπισκοπείοις, in episcopiis)’—says canon 18 of that council—‘is the cause of every suspicion,’ and it ordains that a bishop who permits this in his house shall be punished (ἐπιτιμάσθω) and, if he remains obstinate, shall be deposed (καθαιρείσθω, deponatur). The same canon further ordains that a bishop, even while traveling and obliged to stop in some place, may not allow a woman to attend on him, but that all women must for that time be sent away to some other place.[9]

5. The bishop is bound at all times and on every occasion to instruct the clergy and people entrusted to him, and if he does not do so, by the ordinance of the 58th apostolic canon, let him be suspended (ἀφοριζέσθω, segregetur), and, if he persists in negligence, let him be deposed (καθαιρείσθω, deponatur). Zonaras, commenting on this canon, writes as follows on this duty of the bishop: ‘On every bishop lies the unalterable duty to instruct the people entrusted to him in the dogmas of true religion and to lead them to right faith and an honest life, for God says through the prophet to the elders of the people: if you do not warn and do not speak so as to turn back the wicked man from his wicked way, that he may live, the wicked man shall indeed die for his own iniquity, but I will require his blood at your hand (Ezek. 3:18). Accordingly the bishop who neglects preaching shall be suspended (that is, deprived of his office and the exercise of his priestly ministrations forbidden him for a fixed time), and, if he persists in negligence even after that, shall be deposed (that is, deprived of holy orders altogether).’[10] Canon 19 of the Trullan Council notes the bishop’s duty to instruct clergy and people every day (ἐν πάσῃ ἡμέρᾳ), and especially on Sundays (ἐν ταῖς κυριακαῖς), and prescribes at the same time what and how the bishop must preach.[11]

6. In accordance with this teaching duty of his, the bishop must frequently send pastoral letters to the clergy and people entrusted to him, instructing them in the Christian truths and thereby keeping them in living contact with himself.[12]

7. The bishop must be gentle in his dealings with everyone, above all with his own clergy. This applies especially to the case where a bishop, in a moment of irritation and without a justified cause, suspends or deposes one of his clergy. This matter is dealt with by canon 14 of the Council of Carthage, which comes to the aid of clergy who consider themselves unjustly condemned, granting them the right to appeal to the competent metropolitan, that is, to bring the matter before the council of bishops for decision. In such a case, while the matter is being examined by the council of bishops, the bishop who has justly or unjustly condemned a cleric must, by the ordinance of the said canon, calmly allow his decision to be subjected to review and either confirmed or altered, for this is required by the very justice that must distinguish a bishop in judging the clergy under him, as well as by the standing and significance of episcopal judgment itself. While this review is pending, and until the metropolitan has decided on the sentence the bishop has pronounced concerning some cleric under him, that cleric may not, says the canon, presume to resume communion of his own accord, but must remain under the penalty imposed on him by the bishop, for otherwise, under the pretext of seeking a new trial, or of recourse, good order in the Church might be weakened, and the most just sentences that bishops pronounce by their authority over the clergy under them might be frustrated. And should such a condemned cleric begin to speak against the bishop who condemned him, and proudly and insolently assert his own rights and declare that he has been wronged and unjustly condemned, in such a case, says the canon, that cleric must be subjected to severe admonition and taught that he is bound to be obedient and submit to the one who has authority to command, and must carry out without objection every order of his own bishop.[13]

8. As regards property law, the canons lay upon the bishop the duty: a) to keep strict oversight of how church property is managed and whether that property is applied to the purposes for which it is intended, for he is answerable both to God and to men should anything belonging to the Church and dedicated to God be lost (τὰ τῆς ἐκκλησίας καὶ τῷ θεῷ ἀφορισθέντα)[14]; b) the bishop is bound to prevent every attempt by anyone to have church property sold or ceded to the secular authority, and must always watch that all church property is kept unimpaired;[15] c) likewise the bishop is bound to prevent every attempt to secularize monasteries and monastic estates, and, should some land happen to yield no benefit and no profit be derived from it, the bishop is bound to see that that same land does not fall into the hands of the secular authorities (κατὰ τόπον ἄρχουσιν), but only into those of sacred persons;[16] d) the bishop is bound to take care that everything belonging to his own see (τῆς οἰκείας ἐπισκοπῆς, proprii episcopatus), that is, to the cathedral church and the residence in which he lives, is kept unimpaired;[17] e) the canons likewise prescribe what is to become of the bishop’s own private property. A bishop has a personal right to his own possessions, and that possession may not be diminished for the benefit of church property in general or of the property of the see; but he may not dispose of that property of his own indiscriminately according to his own will. This is granted him only in respect of that property which he has acquired independently of his office in the Church, that is, by inheritance or by some other private means, whether before or after he became bishop; but as to what he acquires from the revenues of his see and of his church office, he has no right to dispose of it for the benefit of his own relatives or of any other private persons, but must bequeath or donate it to charitable purposes, or to the church in which he was bishop.[18] Nor may the bishop deal freely even with his own private property, for he may not give or bequeath it to persons who are not of the Orthodox faith, even should they be his own kinsmen, and should he do this, let him be anathema even after death (καὶ μετὰ θάνατον ἀνάθεμα).[19]

9. Besides the aforesaid duties, the bishop is bound also by duties toward the state and the state authority. Holy Scripture commands that every soul be subject to the ruling authorities, for there is no authority except from God, and those that exist are instituted by God, and whoever resists the authority resists the ordinance of God (Rom. 13:1-3). From the duty to be subject to the authorities, and in the first place to the sovereign (1 Pet. 2:17), no one in the state can be exempt, nor therefore the bishop either, though he be a prince of the Church,[20] for he too is a subject of the state, in every respect equal to all other subjects of the state. The canons too prescribe the bishop’s duty of submission to the sovereign, and he who insults the sovereign or the ruler of the people shall be deposed (εἴ τις ὑβρίσοι βασιλέα ἢ ἄρχοντα, καθαιρείσθω), says apostolic canon 84.[21]


[1] Ath. Synt. II, 75.

[2] Ibid.

[3] Carth. can. 71 and Zonaras’s commentary (Ath. Synt. III, 485).

[4] Sard. can. 11 and 12.

[5] For the Constantinopolitan Patriarchate cf. art. 7 of the kanonismos concerning bishops; for Bulgaria art. 82 of the Bulgarian exarchate statute; for Russia the ukase of February 3, 1887; for Greece the law of 1852 concerning bishops and the synodal circular of July 11, 1853, on the duties of bishops.

[6] See clauses 1, 5, 7 and 18 of the episcopal oath. For Russia see clause 4 of the Spiritual Regulation concerning bishops.

[7] See canon 26 of the Fourth Ecumenical Council and, in connection with it, canon 11 of the Seventh Ecumenical Council and the corresponding commentaries. Cf. art. 9 of the kanonismos of 1860 concerning bishops in the Constantinopolitan Patriarchate; for Greece the synodal circular of July 11, 1853; for Russia the section on bishops in the Spiritual Regulation (cited ed., pp. 24 ff.)

[8] Canon 18 of the Seventh Ecumenical Council.

[9] My commentary on canon 3 of the First Ecumenical Council, canon 5 of the Council in Trullo, and canon 18 of the Seventh Ecumenical Council. The Rules, I, 170–175, 446, 625–626.

[10] Ath. Synt. II, 75. Cf. also Blastares’ Syntagma Δ, 7 (Ath. Synt. VI, 211).

[11] My commentary on this canon. The Rules, I, 490–492.

[12] II Tim. 4:2–5. For Serbia see art. 28 of the law of 1890; for Romania art. 20 of the law of the year 1872.

[13] My commentary on canon 14 of Carthage. The Rules, II, 124.

[14] Apostolic canon 38 and Zonaras’s commentary (Ath. Synt. II, 52).

[15] Canon 12 of the Seventh Ecumenical Council.

[16] Canon 25 of the Fourth Ecumenical Council, Trullo 49, canon 12 of the Seventh Ecumenical Council, and my commentaries. The Rules, I, 381, 532, 616.

[17] Canon 7 of the First-Second Council and my commentary. The Rules, II, 282.

[18] See Nomocanon X, 5 (Ath. Synt. I, 239). For bishops in the Karlovac metropolitanate § 18 of the declaratory rescript of 1779; in the Bukovina–Dalmatian metropolitanate the court decrees of November 27, 1807, and September 16, 1824; in Serbia the regulation of May 10, 1847, printed with § 476 of the civil code (ed. 1884).

[19] Canons 22 and 81 of Carthage and my commentary on this latter canon. The Rules, II, 216.

[20] Gregor. Naz. orat. 27. Origen. hom. 11 in Jerem.

[21] See further § 223 of this book.

§ 111. The Administration of a Diocese When it is Widowed

After the death of the lawful bishop of a diocese, and until a new bishop is appointed, that diocese is called widowed (χηρεύουσα) or vacant (σχολάζουσα). A diocese may remain widowed, that is, without its bishop, for three months. This is ordained by canon 25 of the Fourth Ecumenical Council, which threatens the competent metropolitan with the prescribed penalty should he fail to see to it that a new bishop is appointed within that time. A diocese may remain widowed for more than three months only in such a case where, for some important cause, it is not possible to appoint a new bishop, and the matter must be postponed.[1]

While the episcopal see is vacant, the diocese is administered by the clergy of that diocese, and the church property must be kept by the diocesan steward (economus).[2] This administration was also entrusted to a neighboring bishop, if the clergy of the diocese in question did not conduct that administration properly, and such a bishop was called a provisional administrator (μεσίτης)[3]; or else the administration of the diocese was undertaken by a bishop without his own see (ἐπίσκοπος σχολάζων), that is, one who, on account of some external circumstance, could not take possession of the see assigned to him.[4] These, however, were only exceptional cases; as a rule, the administration of a widowed diocese was conducted by the clergy of that diocese. Should there be no clergy fit for this at the cathedral church in question, then, by canon 35 of the Trullan Council, the competent metropolitan must take the administration into his own hands until a new bishop is appointed.[5]

By the ‘clergy’ mentioned in the canons as having to conduct the diocesan administration during a vacancy is meant that college of sacred persons which was called the presbyteral council attached to episcopal sees, and of which the chief dignitary was the steward (§ 113). This presbyteral council had to attend to all matters of diocesan administration, both those touching matters of faith and those of church economy, except, of course, those matters reserved to the bishop alone by the right conferred by consecration; nor could that same council, during that time, raise any new questions concerning the constitution or administration of the diocese, just as it was not empowered to pass resolutions on such questions concerning some new institution or arrangement in the diocese that the deceased bishop himself had raised.

The administrative authority of the clergy, or of the presbyteral council, ceases on the day the new bishop is enthroned, from which day he becomes the fully empowered head of his diocese. An elected and consecrated bishop may begin the administration of his diocese before his formal enthronement only in such a case where, as canon 37 of the Trullan Council says, he is prevented by some external cause from taking possession of his see, and is instead compelled to live in some other city outside the bounds of his diocese (§ 106).

II. THE CENTRAL ADMINISTRATIVE ORGANS OF THE DIOCESES


[1] Zonaras adduces the case where the city in question was captured by infidels, hence a political cause. Ath. Synt. II, 274. According to the words of canon 74 of the Council of Carthage, an eparchy could, as it were, remain vacant for more than a year even without a special reason; but this canon lost its force by the command of the aforementioned canon of the Council of Chalcedon, which was issued 50 years later.

[2] IV Ecum. 25; Trullo 35.

[3] Carthaginian canon 74.

[4] Antiochian canon 16 and my commentary. The Rules, II, 64–65.

[5] See, on the eparchial administration during the vacancy of the episcopal see: in Serbia art. 24 of the law of 1890; in Bulgaria art. 38 of the Exarchate’s constitution; in Greece art. 5 of the law of 1852; in the Sibiu metropolitanate § 98 of the organic statute; for Bukovina §§ 127–129 of the consistorial constitution; for Dalmatia §§ 126–128 of the consistorial constitution.

§ 112. Vicar Bishops

For the proper conduct of diocesan administration in dioceses that were very widely extended, and especially if the diocesan bishop in question was advanced in years and so could not himself perform all the pontifical duties of the diocese, already in the most ancient times of the Church special bishops were appointed to assist the diocesan bishops and to carry out in their stead various duties pertaining to the supreme administration of the diocese.[1] In the 4th century we find in the lesser places of almost every diocese chorepiscopi, who were subordinate to the diocesan bishop, overseeing several parishes and ordaining church servitors for those parishes, and, by authorization of the diocesan bishop, deacons and presbyters as well.[2] The election and appointment of these chorepiscopi depended on the diocesan bishops,[3] and at times the posts of chorepiscopus were occupied by various bishops who were without a see of their own.[4] As a fixed institution in the dioceses, the chorepiscopate already begins to disappear in that same 4th century,[5] and is replaced first by the periodeutae,[6] and then, as a new institution in the corresponding districts of the diocese, by the archpresbyters.[7] But although the chorepiscopate disappeared as a fixed institution in the districts concerned, there nevertheless remained in the Church the old practice of appointing individual persons as assistant bishops wherever this was needed, and these bishops, as vicars of the diocesan bishops, carried out all those duties which the diocesan bishop himself could not personally perform and to which he authorized them. Such bishops were usually given the title of some diocese which had formerly existed but which had been suppressed for various reasons, while its territory and people remain subject to Orthodox ecclesiastical authority.[8]

Today vicar bishops exist in Russia, and in some dioceses there are two of them alongside the diocesan bishop.[9] The purpose for which these vicars are appointed consists in this, “that the diocesan bishop, who is burdened with a multitude of manifold affairs owing to the extent of the diocese, be given help and relief, while the unity of administration is preserved.”[10] These vicar bishops stand in complete dependence on the diocesan bishop, and possess such rights and duties as the higher ecclesiastical authority specially prescribes for them according to their significance as assistants of the diocesan bishops. They exist also in Romania, and by the law of 14 December 1872 every metropolitan, as likewise every diocesan bishop, has his own vicar bishop (archiereu locoteninte, χωρεπίσκοποι),[11] and likewise in the Patriarchate of Constantinople[12] and in the Bulgarian Exarchate.[13]


[1] See p. 258 of this book.

[2] Cf. the canons: Ancyra 13, Laodicea 57, Antioch 10, Basil the Great 89, VII Ecum. 14, and the commentaries of Archim. Ioann on Antiochian canon 10 (The aforementioned book, I, 400–401).

[3] Antiochian canon 10.

[4] I Ecum., canon 8.

[5] Sardican canon 6.

[6] Laodicean canon 57.

[7] Cf.: Dignities, pp. 37–47, 70 ff.

[8] The condition that the district whose title a vicar bishop bears must be subject to Orthodox authority, both in the ecclesiastical and in the political respect, is regarded as fundamental and primary; and accordingly these vicar bishops, or as they are also called “titular bishops”, are quite a different thing from the Western bishops in partibus infidelium. On these Western bishops one should compare Fleury, Histoire ecclesiastique (Paris, 1856). Croisades. Tome V. pag. 449. 451. 452. On these bishops see also Concil. Tridentini sess. XIV de reformat. c. 2.

[9] “The Most Loyal Report of the Ober-Procurator of the Holy Synod” for the year 1885 mentions 33 vicar bishops in Russia.

[10] See the instruction for the vicar of Perm of January 19, 1883, in the aforementioned collection of Barsov (Appendices, pp. XXXVI–XL).

[11] Art. 25 of the aforementioned law.

[12] Art. 7 of the kanonismos of 1860 concerning bishops.

[13] Art. 88 (respectively 100) of the Exarchate statute of 1883.

§ 113. Collegial Diocesan Organs

When vicar bishops are mentioned as assistants of the bishop in diocesan administration, this already presupposes a great extent of the diocese and a dense settlement of it. But, as we have seen, this was not so at the beginning of the Church; rather, even insignificant places had their own bishop, and the whole diocese of such a bishop covered no more than one of our larger parishes today.[1] The administration of such a diocese could be conducted by the bishop alone, without need of assistants. When dioceses began to become more extensive, the need for this arose. Bishops surrounded themselves with more skilled men from the clergy, and, availing themselves of their counsel, administered the affairs of their diocese in the best manner.[2] But this did not yet have, in the beginning, the form of any legal institution, nor were these counselors of the bishop permanent officials in the diocesan administration. Only in the 3rd century is a permanent presbyteral council at the episcopal sees mentioned, which assists the bishop in conducting diocesan affairs.[3] Beginning with the 4th century, this presbyteral council, as a fixed diocesan institution, receives canonical confirmation, and the canons already prescribe what offices the individual members of that council are to perform;[4] and in the 8th century we find this same council fully organized at every episcopal see of the Eastern Church, under one name or another.[5]

This diocesan presbyteral council developed most fully in the Patriarchate of Constantinople, and after its model similar councils were then organized at all the other episcopal sees of the Eastern Church, with greater or lesser modifications in the number of persons composing them and in the wider or narrower scope of their activity. This council was called by various names in the course of time;[6] today among the Greeks it is called ἐπισκοπικὸν (πνευματικὸν, ἐκκλησιαστικὸν) δικαστήριον,[7] and among us: the diocesan (episcopal, spiritual) Consistory.[8] The members themselves of this council were also called by various names,[9] but their most usual title is: dignitaries (ἀξιωματικοί), according to the office which they perform in the central diocesan administration,[10] while as participants in the episcopal council they are called: assessors (παρακαθήμενοι).[11]

In earlier times the following members of this council are usually mentioned: 1) the oikonomos, 2) the sakellarios, 3) the skeuophylax, 4) the chartophylax, 5) the sakellion, 6) the protekdikos. Of the duties which these dignitaries performed in the central church administration we have already spoken.[12] Besides these there were also: 7) the protopresbyter (πρωτοπρεσβύτερος, πρωτοπαπᾶς), who was in charge of liturgical affairs throughout the whole diocese and of assessing the qualities of those who were to be received into the priesthood;[13] and if he also had to attend to advocatory business in disputes concerning the cathedral church, then liturgical affairs were conducted by 8) the hieromnemon (ἱερομνήμων);[14] further, 9) the kanstresios (κανστρήσιος), keeper of the diocesan treasury;[15] 10) the referendarius (ῥεφερενδάριος), mediator between the bishop and the political power;[16] 11) the logothete (λογοθέτης), examiner of accounts and assistant to the protekdikos and the chartophylax;[17] and the assistant of this last official was in turn 12) the hypomnematographos (ὑπομνηματογράφος), who chiefly conducted the notarial business.[18] This was the usual number of members of the diocesan council; but it depended on the discretion of the diocesan bishop whether to increase or diminish this number, according to the needs concerned.[19]

Except for the protopresbyter, it was immaterial what hierarchical rank these various members held;[20] but it was not immaterial whether they were of the secular or the monastic clergy. Until the 12th century there were also monks among the members of the diocesan council;[21] but from that time, in consequence of a synodal ordinance under the Patriarch of Constantinople Michael III, as a rule only secular priests were received as members of these councils, and monks were refused, since this could not be reconciled with the general monastic vows.[22] Afterward they again began to receive them, but only for monastic affairs in the consistories, otherwise depriving them of the right to participate in certain designated matters.[23]


[1] In the time of Cyprian there were as many as 300 bishoprics in the Carthaginian region itself. Cf. El. Du Pin. Op. cit. p. 25.

[2] The epistles of Ignatius bear witness to this, especially that to the Trallians (sec. 3) and that to the Magnesians (sec. 2 et 6).

[3] Tertull. Apolog. c. 39; lib. de pudicitia. Cipryan. Ep. 3, 8, 35, et al. The Apostolic Constitutions order that presbyters be honored ὡς σύμβουλοι τοῦ ἐπισκόπου καὶ ἐκκλησίας στέφανος, for they constitute συνέδριον καὶ βουλὴ τῆς ἐκκλησίας. Bk. II, ch. 28.

[4] Cf. the canons: Gangra 7, 8; Laodicea 57; Carthage 75, 97; Theophilus of Alexandria 10.

[5] IV Ecum. can. 2, 3, 23, 25, 26; Trullo 7; VII Ecum. can. 11, 19.

[6] For the older names see Zhishman, Die Synoden, S. 217.

[7] See the encyclical of the Athenian synod of 29 January 1853, no. 2621.

[8] They derive the word “consistory” from the Latin consistere, and in particular from the form consistentes, which Cyprian uses in his epistles, e.g. in 3, 11, 14, 22 (according to Migne). Cf., among the epistles of the same Cyprian (ep. 18 according to Migne), the epistle of Caldonius Cypriano et compresbyteris Carthagini consistentibus.

[9] Zhishman, Die Synoden, S. 90–91. Cf. Dignities, p. 122.

[10] See the encyclical of the Athenian synod of 16 July 1852, no. 2616.

[11] The instruction of the Constantinopolitan patriarch Matthias I of 1398. Cod. hist. gr. Vindob. 55 (Zhishman, Die Synoden, S. 216, n. 3)

[12] P. 259.

[13] Dignities, p. 61 ff. Zhishman, Die Synoden, S. 156–157. Pavel, On the Offices and Institutions, p. 223.

[14] Dignities, p. 136. Zhishman, ib. S. 145. Pavel, ib. 207—210.

[15] Dignities, p. 76. 135. Zhishman, ib. S. 141. Pavel, ib. 198—200.

[16] Dignities, p. 76. 135—136. Zhishman, ib. S. 142. Pavel, ib. 200—205.

[17] Dignities, p. 76. 136. Zhishman, ib. S. 142—144. Pavel, ib. 195—198.

[18] Dignities, ib. Zhishman, ib. S. 144. Pavel, ib. 205—206.

[19] Dignities, p. 76.

[20] Dignities, p. 153 ff.

[21] Ibid., p. 93 ff.

[22] Ibid., p. 99. Zhishman, citing this synodal regulation and calling attention to the fact that it had entered Balsamon’s commentary on the nomocanon, draws the conclusion that monks could not at all occupy positions of service in eparchial administration. Die Synoden S. 188.

[23] In the eparchial ecclesiastical courts in Serbia there is only one monk as a member of the court, and that not a regular one, but only an honorary one. Art. 98 of the law of 1900.

§ 114. Diocesan Consistories

The significance of the consistory is determined by the very position of the bishop in the diocese entrusted to him. “The bishop is the vicar of Christ in his diocese,” says one symbolical book of the Orthodox Church,[1] while another acknowledges to him supreme right in everything concerning the church entrusted to him, and lays upon his conscience the spiritual judgment over everything and everyone in his church, for he alone is answerable before God’s judgment for all that occurs in that church.[2] The canons of the Orthodox Church say the same.[3] As the supreme head, therefore, of his own church, and as the one who alone is answerable for it before God, he is himself both the supreme administrator and the supreme spiritual judge in his diocese, nor can there be any legal body in that diocese which would have the right to administer or to judge independently of the bishop or against his will. Accordingly, the diocesan consistory is nothing other than a council composed of learned and experienced members, chosen by the bishop himself, who assist him with their opinions, with their acquired experience and acquired knowledge of the matters concerned, so that he may more easily conduct diocesan affairs and judge rightly. Given such a character, the consistory is not some independent legal body which could as such oppose its own bishop, or adopt any resolution against the bishop’s will; consequently, the members of the consistory do not have, nor can they have, a decisive vote in matters within the consistory’s competence if their vote conflicts with the opinion of the diocesan bishop, but they have only a consultative vote, for which reason they are called counselors (σύμβουλοι) of the bishop and assessors in the consistory. In view of this, in the statutes of today’s properly organized consistories we read the definition of the consistory as a council standing in full and immediate dependence on the bishop,[4] and likewise we read the legally established right of the bishop to nominate to the competent authority persons in whom he has confidence, who will be conscientious and wise counselors to him and whom he, as such, may recognize as members of his consistory.[5]

The president of the consistory is the diocesan bishop in question.[6] The number of members composing the consistories is determined according to the extent of the dioceses and the volume of business of diocesan administration and spiritual judicature,[7] and members are either regular or honorary, and all are clergymen.[8]

Within the competence of the diocesan consistory fall all those matters concerning which the diocesan bishop requires the assistance and opinion of his consistory. As in the older regulations concerning the competence of the diocesan council,[9] so also in the newer consistorial statutes, the matters upon which the consistory deliberates are these: 1) the preservation and maintenance of the Orthodox faith, 2) divine worship, 3) good order in the churches and monasteries, 4) the building and repair of churches and monasteries, 5) the assessment of the qualities of candidates for the priesthood, 6) good order in the performance of duty by the clergy, 7) spiritual judicature, 8) matrimonial suits, and 9) oversight of how the property of churches and monasteries is administered.[10]


[1] Orthodox Confession, I, 85.

[2] The Epistle of the Eastern Patriarchs, art. 10.

[3] Ap. 39 and Archim. Ioann’s commentary on this canon. The aforementioned book, I, 186.

[4] See, e.g., art. 1 of the statute of the Russian ecclesiastical consistories of 1883, or §§. 2. and 3. of the Bukovinian consistory statute of 1869.

[5] For example, art. 12 of the law of 1852 in Greece, art. 280 of the statutes of the Russian ecclesiastical consistories, art. 21 of the law on the Orthodox Church in Romania. — The only exception to the general canonical norm is formed by the consistories (episcopal ecclesiastical courts) in the kingdom of Serbia. Only in these consistories are resolutions and judgments, which are not subject to the review of other competent authorities, executive of themselves, without the need for eparchial bishops to approve those resolutions and judgments (arts. 108 and 113 of the law of 1890). That this is an exception justified by nothing is clear from what we said in the text. A few years ago, the members of a consistory in Greece had asserted the significance of their voting in the consistory and wished that their votes, when they were in the majority, must be decisive in deciding consistorial matters, even if the bishop did not agree with that. On this occasion, the synod of bishops in Athens issued on July 5, 1860 (no. 10,946) a special encyclical to all the bishops, in which, on the basis of canon 4 of Antioch and canons 12 and 20 of the Council of Carthage, it demonstrates that the bishop alone is the supreme judge in his own eparchy, and adds: “The provision of art. 9 of the law on the organization of the synod, which article says that the bishop shall judge together with four members of the consistory, this provision does not at all intend to equalize the votes of those members (τούτους ἰσοψήφους) with the vote of the bishop, for this would evidently be contrary to the canons (διότι αὕτη ἤθελεν ἀντιμάχεσθαι προδήλως πρὸς τοὺς κανόνας), but by it the law only wishes to give them a consultative vote, and by no means that this vote must be also binding for the bishop (ὅτι οὗτοι ἔχουσι ψῆφον συμβουλευτικὴν καὶ οὐχὶ ὑποχρεωτικὴν διὰ τὸν ἐπίσκοπον)… From this it clearly follows that the resolutions of the episcopal consistory must be drawn up in such a way that the provision expressing the resolution states the opinion of the bishop on the matter in question, without any regard to whether the other members were or were not of the same opinion (ἀδιαφόρως ἂν τὰ ἄλλα μέλη ἐγένοντο ἢ οὐ σύμψηφοι αὐτῷ).” See Christopoulos’s Collection, p. 29, note 2. With regard to this very question, the last clause of art. 330 of the consistorial statute of 1883 in Russia prescribes: “Архіерей, въ случаѣ несогласія съ мнѣніемъ консисторіи, полагаетъ собственное рѣшеніе, которое и приводится въ исполненіе.” So it is, and so canonically it must be in every properly organized consistory. Accordingly, it is quite wrong to cast the blame on the consistory for some perhaps unfounded resolution that comes out with the official consistorial number. The opinions of the members of the consistory, if by chance they do not agree with the opinion of the bishop, have, as we have seen, no significance with regard to the resolution of the matter in question; but the members of the consistory have by law the right that their opinion be included in the relevant documents for this reason, that in cases of appeal (ἐν περιπτώσει ἐφέσεως) of the parties to the higher church authority, to the synod, this higher church authority may be able to become more fully acquainted with the matter and pronounce a proper judgment. And the eparchial bishop, for the administration and jurisdiction in his eparchy, is as much accountable before God and his own conscience as he is equally accountable before the synod, which has the right to judge even over him.

[6] Apart from the consistories, or eparchial spiritual courts in Serbia, in which the president is a protopresbyter (see note 5 of this §).

[7] In the consistories of the Constantinopolitan patriarchate there are three regular members (art. 13 of the kanonismos of 1860); of the Greek kingdom, eight (synodical orders of Jan. 29, 1853, May 18, 1856, and Sept. 26, 1869); in the Russian ones, from three to five (arts. 278, 279 of the consistorial statute of 1883); of the kingdom of Romania, at least three (art. 21 of the law of 1872); of the Bulgarian exarchate, at least four (§ 50 of the statute of 1883); of the Serbian kingdom, from five to ten (art. 98 of the law of 1900); of the Karlovci metropolitanate, four, apart from the fiscal (§ 2 of sect. IV of the rescript of 1868); of the Sibiu metropolitanate, apart from the marriage defender, at least four (§ 115 of the organic statute of 1869); in the Bukovina consistory, six (§§ 3 and 24 of the consistorial statute of 1869); in the Zadar consistory, three (§ 3 of the consistorial statute of 1894); in the Sarajevo consistory, four (§ 3 of the consistorial statute of 1884).

[8] In the Metropolitanate of Karlovci, in the second section of the consistories the majority of the members are laymen, and so too in the second and third sections of the consistory in the Metropolitanate of Sibiu (see what is said about this in §§ 53 and 91 of this book).

[9] Zhishman, Die Synoden. S. 219—227.

[10] Marriage suits today do not fall within the scope of the consistories in those states in which the state has appropriated that business to itself. See on this § 147 of this book.

§ 115. Other Diocesan Administrative Organs

Under the supreme headship of the diocesan bishops there exist, in individual autocephalous churches, besides the diocesan consistories, still other auxiliary diocesan organs.

1. In the dioceses of the Patriarchate of Constantinople (and similarly in those of the other Eastern patriarchates), besides the diocesan consistory (πνευματικὸν δικαστήριον), there exists an ἐκκλησιαστικὴ ἐπιτροπή of three priests, whose duty is: a) to see to the proper performance of divine worship, to good order in the churches and in sacred objects, and especially to whether the holy antimensia are in every church in full order; b) to keep watch over the conduct of the clergy and over foreign priests; and c) to assess books of spiritual content that are to be printed (spiritual censorship). This committee is, in miniature, what the central patriarchal committee in Constantinople is for the whole patriarchate.[1]

In dependence on the patriarchal mixed council (μικτὸν συμβούλιον), there exists in every diocese, under the presidency of the diocesan bishop, a diocesan council (ἐπαρχιακὸν συμβούλιον),[2] which deals with all non-spiritual matters of the diocese, and in particular: with the national schools, and further with the adjudication of civil disputes between Christians of the Orthodox faith. Similar diocesan councils exist, in a more or less modified form, in the other patriarchates as well.[3]

2. In the Russian Church, besides the diocesan consistories, and in dependence on the consistories, there exist several духовныя правленія [spiritual boards], namely in those dioceses which are very widely extended, and for reasons of the local conditions of those dioceses. The scope of business of these spiritual boards is the same as that of the consistories, only on a narrower scale, and they are nothing other than auxiliary institutions of the consistories.[4] With independent competence there exists, attached to every diocesan bishop and in immediate dependence on him, an епархіальное попечительство [diocesan board of guardianship], which cares for the widows and orphans of the clergy. It is composed, in every diocese, of six priests; and for the more precise conduct of business it has its commissioners in all the principal places of the diocese. The members of the board of guardianship, and likewise the commissioners, are appointed by the diocesan bishop from among persons whom the consistory proposes to him.[5]

3. In the Metropolitanate of Karlovci, besides the diocesan consistory of which we have spoken, there exists, under the presidency of the bishop concerned, in every diocese a diocesan administrative committee of as many members as the diocesan assembly, according to the extent and business of the diocese, finds needful. Among the members of this committee two-thirds must be laymen and one-third clergy. The competence of that committee is: a) to settle all mutual disputes between teachers, local church committees and assemblies; b) to conduct the administration and oversight of the national schools and to appoint teachers; c) to determine the boundaries of existing and the establishment of new parishes; and d) to oversee the church-communal and monastic endowment property, and accordingly to audit the monastic accounts, while it supervises the audit of the church-communal accounts.[6] There further exists a diocesan school committee in every diocese for the care and oversight of all the Serbian national schools of a school district. This committee consists of 15 members, among whom two priests, besides the bishop, who is president of the committee.[7]

4. In the Metropolitanate of Sibiu, the consistories in the dioceses are divided into three sections (separaţi), and besides the consistorial section for strictly ecclesiastical matters (separatul strict bisericesc) there exists a school senate (senatul şcolar). Its president is the bishop concerned, and it is composed of as many members as are needed according to the extent and business of the diocese. Among the members one-third are priests and two-thirds laymen. This senate deals with confessional schools.[8] Besides this senate there exists further an epitropal senate (senatul epitropesc), which is composed, under the presidency of the diocesan bishop, of a fixed number of members, of whom two-thirds are laymen and one-third clergy. Within the competence of this senate falls the administration of all church property in the diocese and of all diocesan funds.[9]


[1] See art. 13 of kanonismos III on the synod of the year 1860.

[2] Art. 9 of the kanonismos on the bishops.

[3] See note 4, § 87.

[4] On Ecclesiastical Administrations. Barsov. Nos. 600—638.

[5] On the Eparchial Trusteeships. Barsov. Nos. 695—761.

[6] Arts. 27—30 of the ordinance on the eparchies of the year 1871, and IV A, § 10, of the rescript of 1868.

[7] Ordinance for the Serbian national schools of the year 1872, §§ 117, 121, 129—135.

[8] Organic statute of the year 1869, §§ 122—131.

[9] Organic statute of 1869, §§ 132—141.—For these ordinances in the Karlovci and Sibiu metropolitanates, what is said in §§ 53 and 91, II b, of this book applies.

§ 116. Diocesan Assemblies

In that same period when presbyteral councils arose at the episcopal sees (§. 113), we find that the bishops of various churches, on extraordinary occasions, convoked to common counsel all the clergy, or at least the principal priests of their dioceses, for the discussion of some question of greater importance, on which the bishop concerned wished to hear the voice and opinion of all his clergy. In the 3rd century we see this in the Church of Alexandria on the occasion of the Chiliastic disputes, and in the Church of Carthage in the time of Cyprian. In the 4th century, on the occasion of the Arian disputes, priestly gatherings at their bishops’ sees are frequently mentioned; likewise in the 5th century, in the time of John Chrysostom. From that time it enters into general church practice, and becomes the institution that is today called the diocesan assembly, in Greek: χωρικὴ σύνοδος, as distinct from the ἐπαρχιακὴ σύνοδος (the provincial, metropolitan council), and which is defined as “the council which the bishop forms with his subordinate priests.”[1] At these assemblies, under the presidency of the competent bishop, or of his deputy, representatives of the clergy of the whole diocese take part, and there are discussed all the needs of the diocese, both as concerns the church, the pastoral office, and clerical discipline, and equally the popular education and the Christian upbringing of the people. These assemblies, as an institution which developed out of the presbyteral council, are nothing other than diocesan councils in which the unanimous opinions of the whole diocesan clergy on the matters concerned are formulated by agreement, and these opinions are submitted to the judgment of the consistory, which then issues the relevant ordinances on the basis of them, ordinances which then bind everyone in the diocese.

Such diocesan assemblies exist today in every well-organized diocese. In Russia they are called епархіальные съѣзды [diocesan congresses]. Their task is: popular education, care for parish schools, for the building of churches, for the construction of houses for the clergy, for the enlightenment of non-Russians [inorodtsy] in Christian doctrine, for the spread of the Orthodox faith among the Old Believers [raskolniki], and likewise the discussion of various questions of pastoral practice.

The topics of discussion at the assembly are determined by the diocesan bishop himself; but the priests too bring forward various occurrences from their pastoral life, and these occurrences are discussed and proposals adopted as to how one is to proceed in future. So that the clergy should not be burdened with the business of electing delegates to these assemblies, it has been established since 1884 that only the благочинные (district protopresbyters) come to the diocesan assemblies.[2]

Similar to these are the священническіе собранія that take place in Bulgaria. These assemblies meet every year on 1 June, in the place where the episcopal see is, and under the presidency of the diocesan bishop or his deputy, and there questions concerning the moral and material condition of the diocesan clergy, the moral-religious condition of the people, and the means that ought to be employed to improve that condition, are discussed. The proposals of the assembly are submitted to the higher spiritual authority, which issues appropriate ordinances according to those proposals. In the assembly there take part those priests from the parishes who are elected each year for that purpose and who represent the clergy.[3]

In the Metropolitanate of Sibiu these diocesan priestly assemblies have developed into a particular kind of assembly, in the spirit that pervades the whole of today’s ecclesiastical constitution and administration in that metropolitanate. The diocesan assembly, which by general Orthodox church law ought to be composed solely and exclusively of clergy under the presidency of their bishop or his deputy, has in the Metropolitanate of Sibiu become a national-ecclesiastical assembly, and is called by the improper name of diocesan synod (sinodul eparhial). This “synod” is composed of 60 members, among whom 40 laymen and 20 clergy, and for all these members the mandate lasts three years, after which new members are again elected. This “synod” meets every year on Thomas Sunday. The competence of the “synod” is enormous. Besides all matters concerning church property and popular education, this “synod” elects the bishop, and the episcopal synod subjects the bishop thus elected only to a canonical examination; it exercises care of clerical discipline and issues its ordinances thereon, examines and issues instructions concerning theological institutions, assesses and awards prizes for scholarly books of theological content, and, what is especially characteristic, sees to it “that the difficulties which appear in the execution of the canons or in the fulfillment of church ordinances be removed.”[4]

This is likewise the case today in the Metropolitanate of Karlovci. There too a diocesan assembly exists, only with a more limited competence than the “diocesan synods” of the Metropolitanate of Sibiu. The number of members of these assemblies varies according to the extent of the diocese concerned, from 30 to 135. Besides the diocesan bishop and the members ex officio, among the elected delegates to the diocesan assembly two-thirds are laymen and one-third clergy.[5]

III. ADMINISTRATIVE ORGANS IN THE DISTRICTS OF THE DIOCESES.


[1] Χωρικὴ σύνοδός ἐστιν ἐκείνη, τὴν ὁποίαν συνιστᾷ ὁ ἐπίσκοπος μετὰ τῶν ἰδίων τοῦ κληρικῶν μόνων. The Pedalion (ed. cit.), p. 367. In the West this assembly is called synodus dioecesana or concilium episcopale. See Thomassini Vetus et nova ecclesiae disciplina. P. II. lib. III. cap. 74—76. (Ed. cit. VI, 517 sq.). I. Fesler, Ueber die Provincial-Concilien und Diöcesan-Synoden (Innsbruck, 1849). S. 165. fg.

[2] See on this in Berdnikov’s Short Course of Church Law (Kazan, 1888), pp. 344—346, where all the ordinances concerning these eparchial assemblies are also adduced.

[3] See art. 5 of Part II of the supplement to the exarchal statute.

[4] See §§. 75—96. of the organic statute of 1869. And for an assessment of this, see §§. 53. and 91. of this book.

[5] See Arts. 1—18. and 34—39. of the regulation of the eparchies of the year 1871. And for this assembly, too, what was said in §§. 53. and 91. of this book holds as the assessment.

§ 117. District Church Superintendencies

In the beginning several parishes together, in the dioceses concerned, were entrusted to the oversight of a chorepiscopus.[1] When, by the 6th canon of the Council of Sardica, it was established that bishops must not be appointed in small places, the oversight of several parishes was then entrusted to special presbyters, the periodeutae, who exercised that oversight either by residing permanently in designated places of the diocese, or by making the rounds of the parishes concerned at times ordered by the diocesan bishop.[2] From this there afterward developed the permanent district church superintendencies in the dioceses concerned, and the persons who were to conduct that oversight are called, in the canonical sources, by names differing from those of the other presbyters, the most usual being: protopapades (πρωτοπαπάδες).[3]

This institution of district church superintendencies developed less in the Greek Church, and much more strongly in those churches where Greek is not spoken. The reason for this is that in the Greek Church the number of bishops and bishoprics is much greater, and consequently the number of parishes composing the dioceses concerned is smaller, so that it is also easier for the diocesan bishops to oversee the subordinate parishes themselves and directly, without the need to appoint other special overseers; so that in the Patriarchate of Constantinople, for example, there is today no trace at all, in the dioceses concerned, of our usual division into district superintendencies, or, as we call them, “protopresbyterates,” but each diocese is divided into a certain number (from 50 to 150) of parishes with their own chief parish priest and two or more assistants to him, who stand in direct dependence and correspondence with the central diocesan authority, without any other official mediation. For the rest, these chief parish priests in the Greek dioceses may, in a certain—of course much more limited—respect, and according to their rights relative to the rest of the clergy of the parish concerned, be considered almost equal to the district superintendents in the other, non-Greek dioceses.


[1] See p. 316.

[2] Dignities. Pp. 49—58. In the scholion on canon 57 of Laodicea in the Book of Rules we read: “Должность періодевта была подобно тѣмъ, которыя нынѣ означаются именованіями благочиннаго или миссіонера.”

[3] Κεχωλυμένον ὑπὸ τῶν κανόνων ἐστίν, ἐπισκόπους γίνεσθαι εἰς βραχείας πόλεις καὶ κώμας, καὶ διὰ τοῦτο ἐχειροτόνουν εἰς ταύτας πρεσβυτέρους, ἤγουν πρωτοπαπάδας καὶ χωρεπισκόπους. Balsamon’s commentary on canon 10 of Antioch (Ath. Synt. III, 142).

§ 118. District Protopresbyters

The district protopresbyter is the superior over the parish clergy of the district concerned. He is so called, and holds the dignity of protopresbyter, only in the territorial Serbian and Romanian churches. In the other territorial churches the superior over the given number of parishes and parish clergy is called differently. In Russia, for instance, our protopresbyterate district is called blagochinie, and the superior blagochinny; in Bulgaria he is called archiereyski namestnik [episcopal vicar/deputy]. Accordingly, the office of this superior need not be bound up with protopresbyteral church dignity; rather, the superior of a district may be a priest who holds no church dignity whatsoever. Nor is this superior’s office everywhere permanently fixed in one person; rather, it may cease and pass from one person to another, and in general last only for some determined time.[1]

The number of parishes composing one protopresbyterate, or, in general, a district placed under the oversight of one special priest, varies according to the geographical position of one diocese or another, but usually ten parishes are regarded as the smallest normal number.[2]

The right of appointing district protopresbyters belongs to the diocesan bishop, on the proposal of the spiritual consistory, or of the priestly council attached to the bishop.[3]

The competence of district protopresbyters is determined by their significance as vicars of the bishop in the districts concerned. Their supervisory rights in the districts entrusted to them extend to everything to which the bishop’s own rights extend in his diocese, naturally with such limitations as the pontifical and archpastoral rights of the diocesan bishops place upon these rights of theirs. In exercising the said rights, district protopresbyters have established duties, which are set out at greater or lesser length, both in older and in newer instructions issued by the competent church authorities and by which they are to be guided.

The duties of district protopresbyters, according to the various existing instructions, may be divided according to the duties which the bishop has in his diocese in exercising the power of teaching, of divine service, and of governance, and district protopresbyters likewise are obliged to direct their oversight in the districts concerned to these same branches of church authority. We shall mention these supervisory duties here only in the main.

With regard to teaching, district protopresbyters must attend to: 1) whether the Orthodox faith is everywhere kept in purity in the district entrusted to them, 2) whether the parish priests preach every Sunday and every feast, and whether they preach in the spirit of the Orthodox Church, 3) whether they regularly catechize the children, 4) whether Christian doctrine is taught according to books prescribed and approved by the higher church authority, 5) whether the priests cultivate theological learning, what books they read in general, and what periodicals they take, and 6) finally, that at every visitation of the district they instruct, both publicly in church and at other gatherings, both the people and the subordinate clergy.

With regard to divine service, the protopresbyters are obliged to attend to: 1) whether, in accordance with the church prescriptions and the ecclesiastical statute, everything necessary for divine worship is present at every parish church, and how this is kept and in what order the priests hold it, 2) whether the necessary liturgical books are present at every church and in what order they are kept, 3) whether the church buildings are clean and orderly, 4) whether churches are built according to a plan approved by the competent authority, 5) whether the priests keep the holy gifts for the sick and the holy chrism in good order, 6) whether the priests serve in church when they should and whether they do not by chance omit any service, especially during the fasts, 7) whether the holy mysteries are performed according to the prescriptions of the Church, and whether, especially with regard to marriage, the ordinances of the civil authority are observed, and 8) whether all the faithful confess and commune at the prescribed times, and likewise, whether at least once every year the priests themselves also confess before the district confessors concerned.

With regard to governance, that is, of church-administrative life, the district protopresbyters are obliged to oversee and attend to: 1) whether the subordinate parish priests execute exactly the ordinances of the competent authorities, 2) whether the priests conscientiously and according to the relevant prescriptions keep the parish administrative records, 3) whether they by chance do not engage in occupations which might lower their priestly standing, 4) whether the priests live honorably and piously in their own house and in their own family, 5) whether they bring up their children well, 6) whether widowed priests do not by chance keep in their house any woman about whom something suspicious might be presumed, 7) whether the priests always wear the prescribed clerical dress, 8) whether they do not by chance exact unlawful fees for their services; 9) the district church overseers are further obliged to take care of priests who are in need, and likewise of the orphans and widows of the clergy, 10) to oversee whether church property is conscientiously administered, 11) to convoke the clergy of their district once, or even twice, every year to a general gathering for deliberation on the needs of the Church and for the maintenance of theological learning, 12) to see to it that any post which by chance and unexpectedly becomes vacant is filled at once, 13) to report without delay to the diocesan bishop as soon as anything extraordinary occurs in his district, 14) to keep an exact register of all the priests of the district concerned and to note in detail everything concerning each of them, 15) regularly, once, and even twice, a year to visit all the parishes of their district, in the course of which, besides personal verification of everything in the parish concerned, to pay particular attention to how the parish registers and the other official books are kept and conducted, and likewise, in what order the church-communal library is kept and whether the necessary care is taken for its increase, and finally 16) after every visitation of their district, to submit a detailed report to the diocesan bishop on the state of the district, together with their opinion on the changes that might by chance need to be introduced into the existing institutions.[4]


[1] For example, in the Bulgarian eparchies the “архиерейскитѣ намѣстници” are elected in every district every two years. Art. 55. of the exarchal statute.

[2] In Russia, according to Art. 65. of the consistorial statute, from 10 to 30 parishes are entrusted to the supervision of one dean.

[3] This is how matters stand today in all autocephalous churches, except the Karlovac and the Sibiu churches. In the former, under § 68. of the rescript of 1868, and in the latter, under § 50. of the organic statute of 1869, the protopresbyters are elected by representatives of the clergy and the people. In the Bulgarian Exarchate, all the priests of the district in question elect the hierarch’s deputy, and the bishop then confirms this election (Art. 55. of the exarchal statute). In Serbia, too, the district clergy elected the protopresbyter under the first formulation, Art. 30. of the law of 1890, but this was later abolished.

[4] Cf. on the rights and duties of the district church supervisors in earlier times: Dignities, pp. 71—72. On the sphere of competence of the Roman Catholic district supervisors (decani rurales, vicarii foranei) under the Austrian church-law provisions, see I. Helfert, Von den Rechten und Pflichten der Bischöfe und deren Gehülfen und Stellvertreter. S. 422—478.

§ 119. Auxiliary Administrative Organs in the Protopresbyterates

In larger protopresbyteral districts the protopresbyters are assisted in administration either by designated assistants, or by permanent protopresbyteral institutions. Assistants to the protopresbyters are appointed from among the more respected and more capable parish priests of the district concerned, and they exercise the relevant supervisory duties in the name of the protopresbyter himself, but without independent jurisdiction of their own.[1] But besides these assistants there exist in many of today’s autocephalous churches permanent auxiliary protopresbyteral organs.

In the Russian Church there exists in every district a благочинническій совѣтъ [deanery council]. This council is composed of at least three priests under the presidency of the blagochinny, and they are elected by the clergy of the district concerned at their assemblies (at the благочинническій съѣздъ). This council is convoked by the blagochinny himself according to need. This council deals with questions concerning the conduct of the clergy, their material condition, which priests in the course of the year are to preach in which churches, and similar further questions, and it also adjudicates disputes that arise between individual priests, and this council sees to it that these disputes are composed, just as it sees to the correction of individual priests against whom a complaint has been brought that they do not properly perform their pastoral duties.[2]

Similar to this is the case in the Bulgarian Exarchate. The archiereyskite namestnitsi in every district, together with four further members, compose the district council concerned, which is competent in everything touching clerical discipline in the district concerned, and no complaint is received for deliberation in the diocesan spiritual council (consistory) unless the district spiritual council has previously been informed of it and has given its opinion.[3]

In the Metropolitanate of Sibiu this protopresbyteral council has been developed on a large scale. There exists, for strictly church matters, the protopresbyteral council (senatul protopresbiteral), which is composed, under the presidency of the protopresbyter, of six priests. For matters that are church-economic, scholastic, and foundational, there exists the protopresbyteral synod (sinodul protopresbiteral), composed of two-thirds laymen and one-third priests as members. As the organ that executes the decisions of that protopresbyteral synod there exists in turn the protopresbyteral committee (comitetul protopresbiteral), in which there are two-thirds laymen and one-third priests. Finally there is also the protopresbyteral epitropy (epitropia protopresbiterala), composed of four epitropoi, which sees to the expenses for the church and school needs of the whole protopresbyterate.[4]


[1] In Russia, in every deanery that has more than 15 parishes, the dean has one assistant. Art. 65. of the consistorial statute of 1883.

[2] Berdnikov, Church Law. Pp. 347—348.

[3] Arts. 55—60. of the exarchal statute and Arts. 24—27. of the supplement to the statute

[4] §§. 29—65 of the organic statute of 1869

§ 120. District Priestly Conferences

On the model of the diocesan priestly assemblies (§. 116), priestly assemblies have been introduced in the protopresbyterates, which among us are called priestly conferences (pastoral conferences). This was introduced especially at the time when it was forbidden to appoint bishops in smaller places, and when in consequence the dioceses became extensive in size, so that it was no longer possible for all the clergy to come to the diocesan assemblies at the place of residence of the diocesan bishop. For this reason the bishops ordered that the clergy of one part or another of the diocese assemble at fixed times in places convenient to them by distance, for mutual spiritual improvement. These places were at first usually monasteries, and afterward the seats of the district protopresbyters concerned.[1]

The purpose of these priestly conferences is the same as that of the diocesan assemblies, namely, the improvement of the clergy in religious-moral life and deliberation on clerical needs, on the pastoral office, on good clerical discipline, on education, and on the Christian upbringing of the people, and the like. In keeping with this purpose, at these conferences of theirs the priests communicate to one another various circumstances of their pastoral service, strengthen one another in brotherly accord, discuss the needs of the Church and the proposals that ought to be submitted to the diocesan authority in order to satisfy those needs, and revive in themselves a scholarly spirit, striving for their own advancement in the science of the Church. For this last purpose, at these same conferences individual theological questions are raised, which are discussed orally and, through the joint participation of all present at the conference, resolved, and so become the common property of all the members of the conference; or else the bishop concerned, before the conference, sends one theological question or another, which individual members work out in writing and then read at the conference, while the other members then express their remarks and the question read is discussed and judged jointly.

The president of the conference is the competent district protopresbyter. The place of the conference is the seat of the district protopresbyter, or another place in the district which the protopresbyter designates. Conferences are held regularly once every year, in spring or in autumn, whichever is more convenient. After the conclusion of the conference the protopresbyter submits to the consistory, at the latest within four weeks, a detailed report on the conference together with the minutes of the conference and the relevant synoptic table. The consistory then issues its decisions on the matters that were discussed at the conference.[2]

IV. THE PARISH CLERGY


[1] Cf. Thomassini Vetus et nova eccl. disciplina. P. II. l. 3., cap. 74. et. 76.

[2] For the Bukovina eparchy the rules for priests’ assemblies were issued on 8 February 1857, no. 3924, and for the Dalmatian eparchy on 28 November 1890, no. 226. On the congresses of the clergy by deaneries in Russia, see Berdnikov, Church Law. P. 346

§ 121. General Survey

The chief support of the fixed diocesan constitution, and indeed of the proper development of church life in general, is composed by the parish clergy. It is the chief assistant and representative of the bishop in the exercise of his teaching and pontifical, and in some measure also his archpastoral, office.[1]

The parish clergy came into being little by little in the Church, in proportion as the number of the faithful multiplied. In the first three centuries of the Christian Church there were no parishes in today’s sense, for all divine worship was performed only in the city episcopal church. But as soon as the faithful multiplied greatly, both in the cities and in the villages, the one episcopal church was less and less able to satisfy all the religious needs of the faithful, so that in the middle of the 3rd century we find in the more important cities of the Roman state, besides the chief episcopal church, other churches as well, around which gathered the faithful who lived near those churches, and at every such church its own particular presbyter, who performed the pastoral office in the bishop’s name. A little time afterward, namely in the 4th century, we find this same thing also with regard to the churches that existed in the villages;[2] and in the 5th century, at the time of the Council of Chalcedon, we already find a fully developed institution of separate lesser churches with their own particular presbyters, who, independently, but according to the authorization received from the bishops concerned, conducted the pastoral office for the respective members of those churches.[3] The multiplication of these churches was contributed to especially by this circumstance, that the converted people in the towns and villages could not all come to the city church, so that in the place itself they needed their own particular pastors, and that almost all the pagan places of worship were converted into Christian churches. In the organization of such lesser churches, and of church communities in general, what served above all as the basis was the local position of the churches: many of these churches were located on the lands of private landowners, so that these landowners, together with the people who lived on those lands, composed a particular church community;[4] further, what served as a basis for this was the right of church property, which was composed of a defined extent of land and other immovable goods which someone had dedicated to the church and to the priest concerned, and which goods the church, by the established laws, could increase;[5] further, permission to private persons to build churches at their own expense and to see to the maintenance of a particular priest for that church;[6] finally, the custom of building churches in places that were held in special honor by Christians, for example because of martyrdom that some had suffered for the faith in those places, and these churches too had their own particular priests and were maintained by particular popular contributions.[7] It was free to build private places of worship in houses as well; but at these places of worship it was in general forbidden to appoint particular priests, and if this was sometimes permitted, it happened only owing to extraordinary circumstances.[8] In all these various churches (except the private ones) general divine worship was performed, and the holy mysteries were administered for the faithful of one established area, which we today call a parish, and the priest who performs the pastoral office within the bounds of that area we call a parish priest.[9]

The office of the parish priest extends to one defined church community, and the parish priest performs that office in dependence on the diocesan bishop in a permanent manner. We call the office of the parish priest permanent, because it exists by itself and is not merely something to which the bishop temporarily authorizes someone, but is regular in the church constitution and self-standing, notwithstanding the fact that it proceeds from episcopal authority and is subordinate to that authority. The bishop, of course, always is and remains the first and supreme pastor of his whole diocese, with the right to perform the pastoral office everywhere; but the canons do not at all permit bishops to disturb parish priests at their own pleasure, when they exercise their regular and established rights, nor to suspend them from their office without important and lawful causes, nor to transfer them or deprive them of office without justified reason and formal trial. In the office of the parish priest, as a self-standing office within the bounds of a defined area, consists the fullness of spiritual authority, that is, the parish priest, according to the rights that the diocesan bishop gives him, possesses full spiritual authority within the bounds of his parish, so that without his knowledge no outside priest may perform any church service in the parish concerned, nor may any parishioner receive spiritual grace outside his own parish, for example, be married. The duties of the parish priest toward his parishioners are exactly designated, both by church and by civil legislation, and these duties he alone is called to perform, so that accordingly only with his permission may another priest perform one of these duties in his parish, and, on the other hand, he himself has the right to permit some regular pastoral duty for one of his parishioners to be performed in another parish. According to this fullness and exclusiveness of his authority, a parish priest will permit an outside priest to officiate in his parish only when that priest presents to him the relevant letter from the bishop concerned, and in the contrary case he has the right to forbid this entirely; and, according to the same principle, every person who resides in the parish concerned is subject to the spiritual authority of the parish priest, that is, every permanent member of the church community, as well as those who reside in the parish only temporarily, for example, students, servants, and so on.

The establishment of parishes belongs to the church authority, which, in view of the political significance of the parish institution itself, always acts in this jointly with the political authority. The determination of the boundaries and extent of parishes is likewise a matter for the church and the state authority jointly.[10] A dispute over the boundaries of a parish can arise only in the case where there are no relevant written documents, and where thirty years have not elapsed.[11] A parish cannot be established unless there is enough people who could contribute what is necessary for the maintenance of the church and the parish priest.[12] A parish once established can be abolished only by the authority which was competent to establish it.[13] No parish can be without its own particular church, which as such is called the parish church, and at which the principal divine worship is performed; if there are other churches in one parish, they are only subordinate to the principal one.[14]


[1] L. Thomassin, Vetus et nova ecclesiae disciplina. P. I. lib. II. c. 21—23. Ed. cit. II. 151. sq. — D. Bouix, Tractatus de parocho. Ed. II. Paris, 1867. — The Book on the Duties of Parish Presbyters. Ed. XXIV. Moscow, 1850 — P. Nechaev, Practical Manual, etc. — P. P. Zabelin, Rights and Duties of Presbyters, etc.—With regard to the church-civil regulations in Austria, see I. Helfert, Von den Rechten und Pflichten der Pfarrer und deren Gehülfen und Stellvertreter. Prag, 1832.

[2] For details on this see Thomassin, l. c. Athanasius the Great mentions a district of ten places, each of which had its own presbyter, dependent on the bishop of Alexandria: “Mareotes regio est Alexandrina, in qua nunquam episcopus fuit, aut chorepiscopus, sed universae illius regionis ecclesiae Alexandrino parent episcopo. Presbyteri autem suos vicos (κώμας) habent maximos, qui decem circiter sunt, imo plures numero” (Apolog. contra Arianos, n. 85. Ed. Migne). Cf. canons 57 of Laodicea and 6 of Sardica, that bishops are not to be ordained in small places but presbyters.

[3] See canon 17 of the IV Ecumenical Council and the commentary of Zonaras on the same canon (Ath. Synt. II, 259).

[4] Cf. p. 315 of this book.

[5] See Justin. nov. 120: de alienatione, emphyteusi etc. in universis locis rerum sacrarum.

[6] See Justin. nov. 67. cap. 2: ut qui ecclesias aedificant, prius definiant quae ad curam et constitutionem ejus et conservationem pertinent.

[7] Cf. canons 6 and 8 of the IV Ecumenical Council, canon 83 of the Council of Carthage, etc.

[8] See canons 31 and 59 of the Council in Trullo, canon 10 of the VII Ecumenical Council, and the commentaries on these canons. Cf. Nomocanon III, 14 (Ath. Synt. I, 117).

[9] That the word παροικία was originally used to designate a bishop’s district, or today’s eparchy, we have said (pp. 315—316). In the 6th century, in the West they began to use this word in its present sense, and those Orthodox Christians also took it from the West, who by geographical position are closer to the West. The word itself is Greek, and it was formed from παροικεῖν (habito, incolo, commoro) I dwell in a certain fixed place, and so it was written: ἐκκλησία παροικοῦσα Κόρινθον or Ῥώμην, and it meant: the church of Corinth, the church of Rome (Cf. Suicer, Thesaur. eccl. II, 598). The Greeks call our parish ἐνορία, and from this nurija, nurijaš in some Serbian regions. Among the Russians our parish is called prikhod, a parishioner — prikhozhanin, and the parish priest — prikhodskii sviashchennik.

[10] See §. 85. II. Cf. canon 38 of the Council in Trullo.

[11] Cf. canon 17 of the IV Ecumenical Council and the commentary of Archim. Ioann on this canon (The aforementioned book, II, 296—297).

[12] Scholion of Balsamon on Nomocanon I, 30 (Ath. Synt. I, 70).

[13] Cf. canon 24 of Antioch, canon 33 of Carthage, canon 11 of the VII Ecumenical Council, canons 2 and 3 of Cyril of Alexandria, etc., and the commentaries on these canons.

[14] Balsamon’s commentary on canon 17 of the IV Ecumenical Council (Ath. Synt. II, 259), Zonaras’s commentary on canon 71 of Carthage (Ath. Synt. III, 485)

§ 122. The Appointment of Parish Priests in General

The very position of the parish priest in the diocesan constitution, and likewise the relation of the parish office to the central diocesan authority, itself shows us that the chief and decisive voice in the appointment of parish priests must belong to the supreme holder of diocesan authority, namely, the bishop. This right of the bishop, as much as it proceeds from the very nature of the matter, has been just as much confirmed by the legislation of the Church of every century.[1] For the sake of better assurance that a trustworthy person would be chosen for the office concerned, one who would be capable of performing his office well, the bishop usually heard beforehand the opinion of his clergy concerning the candidates in question, and then pronounced his own judgment as to the person who was to be appointed parish priest.[2] Just as the voice of the clergy, so too the bishop heard the voice of the people concerned before appointing anyone as their pastor. In the earliest times of the Church this voice of the people counted for much more with the bishop than the voice of the clergy, and in general no one was appointed to any public office of the Church without the people; there exists a multitude of testimonies to this, of which we have already mentioned several;[3] and to this participation of the people in the appointment of church pastors in general, and of parish priests in particular, the Church attached especially great significance, first because public opinion could serve the church authority as the best guarantee that the most worthy would be chosen and appointed, since the people know him and have publicly expressed their own judgment about him, and second, because this served as a manifest sign of the close moral bond between pastor and flock, and a unanimously chosen pastor represented in himself the expression of the love of his flock and the common object of that love.

This participation of clergy and people in the appointment, by the bishop, of the parish priests concerned, underwent changes in the course of time. The participation of the clergy was more or less retained, while the participation of the people, owing to the bond into which the Church entered with the state, passed for the most part to the state authority, whose help the Church itself often sought for the sake of the better stability of its ordinances in society, and for the sake of ensuring its general good order.[4] Today the state authority has replaced the popular element especially in those states where the Orthodox faith is at the same time the state faith. In general, according to the canonical ordinances of the Orthodox Church, the supreme right in the appointment of parish priests belonged to the diocesan bishop; the people were to express their opinion regarding the person concerned who was to be their pastor, and to attest the confidence they had in that person—while the clergy, or the presbyteral council, was to inform the bishop about that same person, about his qualities and abilities, and to assist the bishop with counsel as to whether or not this or that parish ought to be entrusted to someone. The participation of the state in the appointment of parish priests is conditioned by the relation that exists in the various states between the church and the state authority.

In order that someone may in general take up a public church office, it is necessary strictly to observe all those conditions which we have set out when speaking of entry into the hierarchy.[5] Besides those conditions, for a parish priest it is required: a) that he be a member of the clergy of the diocese in which he is to serve, and if by chance a cleric from another diocese seeks a parish post, he must have a letter of release from the bishop concerned and must be formally received into the clergy of the new diocese;[6] b) that he be a secular priest;[7] c) that he has passed well the examination of qualification for a parish priest before the established examining board;[8] and d) that he acknowledge by solemn oath that he knows all his duties and that he will conscientiously perform them, and further, that he will in everything be obedient to his superior authority.[9] Only after all this does he receive the letter of institution [synđelija] prescribed by law[10] and is formally installed in his post of office;[11] and from that time he begins to enjoy the corresponding remuneration for that office.[12]


[1] The present-day legal provisions concerning the appointment of parish priests, and of the other things spoken of in this §., we mention in §. 123. Here we adduce data from the older ecclesiastical and ecclesiastical-civil legislation; and for the right of the bishop, mentioned in the text, to appoint the officials of the church, see canon 26 of the IV Ecumenical Council and canon 11 of the VII Ecumenical Council. Cf. Nomocanon IX, 1. X, 1 (Ath. Synt. I, 168. 236); the 3rd answer of John of Kitros (Ib. V, 410); Balsamon’s commentary on canon 86 of Carthage (Ib. III, 516).

[2] See canon 10 of Theophilus of Alexandria. Balsamon, commenting on this canon, gives only and exclusively the significance of counsel and opinion to the voice of the clergy in this matter, acknowledging full authority to the bishop to act, even after hearing the voice of the clergy, according to his own discernment, εἰ καὶ ἐπίσκοπος συγκατατίθεται τῇ κρίσει τοῦ κλήρου (Ath. Synt. IV, 350). Cf. the 4th answer of John of Kitros (Ib. V, 406).

[3] See §§ 53 and 103. Cf. A. Pavlov, On the Participation of the Laity in the Affairs of the Church from the Standpoint of Orthodox Canon Law. P. 5 ff.

[4] Cf. on this the novel of Emperor Alexius Comnenus of 1107, διατυποῦσα τὰ περὶ τῶν ψήφων, καὶ ὁποίους δεῖ εἶναι τοὺς πανταχοῦ ἀρχιερεῖς, πρὸς δὲ καὶ τοὺς ἱερεῖς ἐν ταῖς ἐπαρχίαις, καὶ ταῖς μητροπόλεσι, καὶ ταῖς ἐπισκοπαῖς. Ath. Synt. V, 291—304 (Zachariae Jus gr.-rom. III, 413—424). This novel entered the canonical collections of the Orthodox Church; and just as it once served as the basis of the relations between ecclesiastical and state authority in the appointment of individuals who were to perform public service in the Church, so this same novel served as the basis upon which in subsequent times the relations between the Church and the state in this matter were likewise regulated, and lawful participation in the appointment of such individuals in general was recognized as belonging to the state authority. Similar to this one is a second novel of the same emperor, which likewise entered the canonical collections of the Orthodox Church (Zachar. Ib. III, 424—426). Cf. the commentaries of Balsamon on canon 18 of the First Ecumenical Council and on canon 19 of the Council in Trullo (Ath. Synt. II, 156. 348). See what is said about this in §§. 15, 25 and 40 of this book.

[5] See §§. 64—72.

[6] Ap. can. 33., IV Ecum. 13., can. 17 of the Council in Trullo, and the commentaries of Zonaras and Balsamon on this last canon (Ath. Synt. II, 343).

[7] can. 4 of the Fourth Ecumenical Council, can. 46 of the Council in Trullo, and the commentaries on these canons by Archim. Ioann (The aforementioned book, II, 265—270. 425—426). The order of the patriarchal synod of Constantinople at the time of Patriarch Michael III (see Balsamon’s scholion on ch. 3 of title I of the Nomocanon. Ath. Synt. I, 41.). Art. 15 of the royal decree in Greece of July 28, 1858, promulgated by synodal circular no. 9576 of May 6, 1859 (Χριστοπούλου Συλλογή. Σελ. 350, cf. also 377)

[8] See p. 278 of this book

[9] Cf. the various forms of oath in Acta Patr. Constantinop. II, 20. 21. 30. 36. 321. and others.

[10] Cf. Ath. Synt. V, 572

[11] Cf. the above-mentioned (note 4 of this §.) novel of Emperor Alexius Comnenus.

[12] Cf. Novels 57 and 123 of Justinian.

§ 123. The Present-Day Parish Organization

The parish organization and the manner of appointing parish superiors is today regulated by particular legal ordinances in the individual autocephalous churches.

1. In all the Eastern autocephalous churches the parishes are very extensive. In every parish (ἐνορία) there is one principal church, at which, with few exceptions, there are at least three priests and one deacon, and of these priests one is the parish priest (προεστώς). He conducts the official correspondence of the parish, and likewise the parish registers; he alone is responsible before the authority for the parish. He is appointed by the diocesan bishop, after the bishop has first heard the opinion of the people regarding the person concerned. The parish priest recognizes no other superior save his own bishop, on whom he stands in immediate dependence. The other two priests, or more if there are more, and likewise the deacon, are chosen by the parish priest together with representatives of the people of the parish concerned, and are confirmed by the diocesan bishop. These priests (ἐφημέριοι) perform the pastoral office in the parish in turn, and the eldest among them by years, who is called πνευματικός, performs the office of confessor for the whole parish, and he ordinarily alone has the right to hear confession. Besides the stole fees (τὰ τυχηρά), all the sacred and other persons who are in the service of the parish church receive their maintenance from the church community.[1]

2. In the Kingdom of Greece the parishes are organized by the law of 8 June 1856. They are divided into three classes: rural, market-town, and city. The smallest are of 25 families, the largest of 400 families. According to the number of families there is at every parish from one to three priests, and in the larger parishes there is always also a deacon of its own. The bishop of the diocese appoints the parish priests, and likewise the deacons.[2]

3. In the Kingdom of Serbia the parishes regularly have from 300 to 400 households.[3] The diocesan bishop appoints the parish priest in person, after the person concerned has been chosen for the parish in question by competition.[4] The maintenance of the parish priest comes from the tax [bir] which the competent civil authority collects and delivers into the priest’s house,[5] and from the stole fees.[6]

4. In Russia the right to establish new parishes belongs to the diocesan bishop, with the approval of the synod. At every parish that has fewer than 700 male souls there is a priest and a psalomshchik [reader/chanter]; where there are more than 700, there is also a deacon.[7] The appointment of the parish priest, and likewise of the other staff at the parish churches, belongs to the diocesan bishop, on the proposal of the consistory.[8]

5. In the Bulgarian Exarchate the parishes consist of 150 to 300 households.[9] The parish priest is elected by the general assembly of all the parishioners together with the clergy of the parish concerned, under the presidency of the district church overseer (district protopresbyter), and is confirmed by the diocesan bishop, after he has first heard the opinion of the consistory (diocesan council).[10] Besides the stole fees,[11] every parish priest in the villages receives a supplementary stipend of 480 leva, and in the towns from 600 to 720 leva; and this stipend they regularly receive in three installments a year through the district church overseers.[12]

6. In the Metropolitanate of Karlovci the parish organization is regulated by the Rescript of 1868. Usually one parish consists on average of 2,000 souls with its own particular parish priest, and where there are 2–4,000 souls, the parish priest is given one appointed assistant, where there are more than 4–6,000, two, more than 6,000, three, and, as the service requires, even four.[13] Every church community may also have a deacon, if it shows that it is able to maintain him.[14] The appointment of the parish priest, and likewise of the appointed assistants and deacons, takes place upon a competition announced by the consistory. The consistory examines the applications of the competitors, and those who possess the prescribed qualities it refers to the community, that is, to the local church assembly, which then carries out the election in the presence of a representative of the consistory. Confirmation of the election belongs to the consistory.[15] Candidates for the parish office undergo an examination, from which only professors of theology, if they have taught excellently for three years, and catechists of secondary schools, if they have served excellently for five years, are exempt. These examinations are held regularly once a year at the see of the diocesan bishop, for all who aspire to obtain a parish office. The examining board is appointed by the diocesan bishop from among the priestly members of the consistory, a professor of theology (in the archdiocese), and from among actual parish priests.[16] The annual clerical remuneration consists of an allotment of land, or compensation for it, and of an annual salary in money in place of the tax [bir] and of the stole fees. This pay is fixed in permanent sums divided into grades, and accordingly the parishes and parish-assistantships are divided into six classes with pay from 400 to 1,000 forints, while deacons receive at least 400 forints a year. Parish priests also have their own particular residence, and likewise receive fuel. For the various pastoral duties performed at the request of parishioners, the priest is paid according to the established fee schedule.[17]

7. In the Metropolitanate of Sibiu the parish organization is similar to that in the Metropolitanate of Karlovci, and is regulated by the Organic Statute of 1869. Parish priests, chaplains, and deacons are elected by the parish assembly under the presidency of the district protopresbyter. A candidate for parish priest is anyone who has passed the prescribed examination with good success before the special examining board at the see of the diocesan bishop. The record of the election by the assembly is submitted by the protopresbyter to the consistory, which, when it finds everything in order, proposes him to the diocesan bishop for final decision. The bishop then appoints the person concerned as parish priest and issues him the corresponding letter of institution.[18]

8. The parish organization in the Bukovina-Dalmatian Metropolitanate is regulated separately for Bukovina and separately for the Dalmatian dioceses.

a) In Bukovina the organization of parishes followed in the year 1843, on the basis of which, with subsequent additions, today’s organization exists. At every parish church there is an independent parish priest, whom the diocesan bishop appoints, after hearing the opinion of the consistory,[19] and after the prescribed examination has been passed.[20] There likewise exists, as in the Russian Church, a permanent psalomshchik, who, besides assisting at divine worship, also assists the parish priest in the conduct of the official parish business.[21] At larger parishes there is also a parish assistant, who is, moreover, in every respect dependent on the parish priest.[22] At smaller churches, in place of a parish priest, administrators are appointed. The parish clergy receive their maintenance from the Orthodox Bukovinian Religious Fund.[23]

b) In the dioceses of Dalmatia and Boka Kotorska the parishes were organized in 1853. The diocesan bishop appoints the parish priest, after hearing the opinion of the consistory, and after the priest concerned has passed the prescribed examination.[24] A provisional institution for the remuneration of the parish clergy was issued in December 1887. According to this institution, parishes are divided into three classes, and the parish priests receive the corresponding supplement to their congrua from the state treasury, as likewise do the administrators of parishes and the chaplains.[25]

9. In the Kingdom of Romania the parishes are organized by the law of 1893. In every principal parish there is, besides the parish priest, also a deacon. The parish priests are appointed by the diocesan bishop in agreement with the Minister of Church Affairs. Preference among the candidates for parish posts is given to doctors and licentiates of theology. Besides the stole fees, every parish priest receives 200 francs a month if he is a doctor or licentiate of theology, 100 francs a month if he has completed the ordinary seminary course. Deacons who serve at the principal churches receive the same remuneration. After every ten years of service every parish priest receives a 20 percent increase of his original salary.[26]

10. In Montenegro the parishes have been organized in more recent times, and each has from 150 to 300 households. The diocesan bishop appoints the parish priests in agreement with the princely government. The remuneration of the parish clergy was regulated in 1900.[27]


[1] Cf. Silbernagl, Verfassung. S. 49.

[2] See the synodal circulars: of March 7, 1834, May 12, 1834, May 4 and August 25, 1856, August 28, 1857, and others.

[3] Art. 1 of the law on the organization of the clergy of December 31, 1882.

[4] Law of 1890, art. 27, pt. 10

[5] Ministerial orders of July 21, 1839, May 6, 1847, August 28 and September 26, 1848, and November 22, 1860.

[6] Decrees of March 29, 1853 and April 8, 1861.

[7] Synodal decision of February 16, 1885.

[8] Art. 63 of the consistorial statute of 1883.

[9] Art. 69 of the exarchal statute of 1895

[10] Arts. 71–78 of the same statute

[11] Art. 146 of the same statute.

[12] Arts. 144–145 of the same statute.

[13] § 5 of Part I of the rescript

[14] § 63 of Part II of the rescript

[15] §§ 53–67 of Part II of the rescript

[16] §§ 1–12 of Part VI of the rescript

[17] §§ 10–21 of Part I of the rescript.

[18] § 7, point 2, § 13 and § 121, point 8 of the organic statute.

[19] § 17, § 24 IV, 5 and § 45, 4 of the consistorial statute of 1869

[20] Parish priests and parochial assistants must receive their certificate of appointment within 6 weeks after appointment, and take up the place after 22 days. The enjoyment of the revenues begins from the day on which the certificate of appointment was issued. Whoever does not take up the service after appointment loses for ten years the right to compete for any place. Consistorial circular of 1 February 1867 no. 5864

[21] Consist. circular of 19 October 1849 no. 585, of 27 March 1869 no. 291, and of 4 August 1874 no. 2701

[22] Imperial decision of 23 January 1875, consist. order of 1 July 1874 no. 2901

[23] Imperial decision of 5 September 1862

[24] § 17, § 25 and § 45 of the consistorial statute of the year 1870.

[25] A supplement to this law was issued on 19 September 1898.

[26] Art. 1—12 of chapter I, art. 15 of ch. II and art. 28—30 of chapter IV of the law of the year 1893.

[27] Order of the Montenegrin metropolitanate of 24 February 1900.

§ 124. The General Rights and Duties of the Parish Priest

What the significance of the parish priest and of the parish office is, we have seen (§. 121). In view of the fullness of spiritual authority in every branch, which the bishop possesses by divine right in his diocese over all the clergy and people in every place, the bishop is the general parish priest of his whole diocese. With regard to this, the authority of a parish priest in the parish concerned is not an authority that exists independently, but he exercises that authority as deputy and representative of his bishop in a designated place and at a designated church. But even despite this character of his, this authority differs from every other authority which the bishop delegates, within the bounds of his diocese, to other priests, for example, to district church overseers (protopresbyters), monastery superiors, confessors, preachers, and so on. These priests possess only a delegated authority from the bishop, which may last even for the whole life of the person concerned, but which the bishop may, at his own discretion, also revoke; whereas the authority of parish priests is regular and permanent, and he is installed in the parish concerned as the permanent deputy of the bishop in the pastoral office and for his whole life, nor can it be taken from him except in consequence of some fault of his, and that only after formal judicial proceedings.

The authority of the parish priest concerned, in the sense we have just given, extends over the whole territory of the parish in question within the bounds established by law. Canon 17 of the Fourth Ecumenical Council prescribes that the boundaries of a church district must be exactly determined and that no one may violate them, especially if they are justified by legal prescription, which the canon extends to thirty years, and that in the event any dispute arises about boundaries, the competent authorities must decide upon it.[1] Within the bounds of the parish concerned no priest, save the parish priest, is empowered to perform any divine service, nor to exercise any jurisdiction whatsoever.[2]

All persons who reside permanently or temporarily in the parish are subject to the authority of the parish priest. Strangers who happen to be present in the parish for some time are likewise subject to it, insofar as those strangers should require some church or pastoral service, since only the parish priest has the right to perform such a service for those strangers as well. Likewise subject to the parish priest’s authority are soldiers who do not belong to the regular army but who reside permanently in the parish.[3]

For all these persons, within the bounds of the parish, the lawfully appointed parish priest is the permanent and regular performer of every divine service according to his hierarchical rank; he is the permanent and regular teacher and preacher of the word of God, and, finally, he is the permanent and regular administrator of everything concerning church-liturgical, as likewise church-administrative, life in the parish. As such he has the right to the remuneration established by law (§. 166), and he has the right to the place of honor, both at private and at church-communal gatherings (§. 123).


[1] See also canon 25 of the Council in Trullo

[2] Ap. can. 12. 23, IV Ecum. 11. 13

[3] For Austria see the order of the war ministry of 22 April 1892 no. 1977.

§ 125. The Particular Duties of the Parish Priest

The circle of the particular duties of the parish priest is very extensive, since in his community he must not only perform the office of teacher of faith and morals and the office of priest, and take care to be a mirror of everything good and noble, but he must also conduct all the official business concerning the life of the church community which is entrusted to him by both the church and the state authority. The general rights and duties of the members of the hierarchy, which we have surveyed (§. 62), apply in every respect to the parish priest as well. As the deputy of the bishop in the parish concerned, we shall here mention, on the basis of the existing laws, the duties of the parish priest under those same rubrics under which we have set out the rights of the diocesan bishop (§. 108), having first spoken of his life; and so we shall survey: 1. The duties of the parish priest concerning his private, family, and social life, 2. his duties as teacher of faith and morals, 3. his duties as celebrant of the sacred mysteries, and 4. the duties concerning his official position in the parish.

1. Of the duties of the parish priest concerning his private, family, and social life, pastoral theology and the first part of the book “On the Duties of Parish Priests” speak in detail. In particular we here add:

1. The parish priest is obliged strictly to watch over his conduct, both in public and in his own house, and accordingly: a) he must always wear the dress appropriate to his rank;[1] b) he must not engage in secular affairs,[2] nor in general in anything that would be contrary to his calling and position;[3] c) he must not frequent public places of amusement unbecoming his position,[4] nor remain at entertainments in the houses of his parishioners beyond what his priestly office requires;[5] d) he must not keep in his house any strange woman, except the closest kin,[6] and his house, as well as its inmates, must in every respect be an example of good order and piety.[7]

2. He is obliged always to read Holy Scripture and the writings of the holy fathers, often to review the theological sciences which he studied in seminary, to read church periodicals, to occupy himself with the composition of sermons, and, so far as possible, also with the composition of writings on theological subjects and pastoral practice.[8]

3. He is obliged to cultivate in himself, and likewise, in word and deed, always to strive to cultivate in his own parishioners, sentiments of loyal subjection toward the ruler, and obedience toward the lawful authorities and the laws of the state;[9] and when he and his parishioners are called to exercise constitutional rights, he must always do so as a priest of peace and a teacher of morals, and never espouse one or another political party, but must instead teach his people in such circumstances peace and considered conduct, and turn them away from every passionate impulse and from every ill-considered, and perhaps also unlawful, action.[10]

II. Among the duties of the parish priest as teacher of faith and morals, the chief are:

1. To preach always in church, and especially on Sundays and feast days, choosing for this, according to the spiritual needs of his parishioners, passages from Holy Scripture, being guided in this solely and exclusively by the teaching of the Church.[11]

2. To catechize in church, every Sunday and feast day, at a suitable time, the youth, acquainting them with the foundations of the faith and teaching them the fear of God, and likewise to instruct in church the adult parishioners each time they are preparing for confession,[12] and in particular, betrothed couples at their marriage,[13] godparents at baptism,[14] and prisoners.[15] The performance of the teaching office in the parish is strictly enjoined upon the parish priest, so that if he should neglect this he is subject to excommunication, and if he remains obstinate in this neglect he is subject to deposition from the priestly order.[16]

3. To catechize children in the elementary schools.[17]

4. To see to it that at church services, and likewise when performing extraordinary services for his parishioners, the teaching of the Orthodox faith is kept in all its strictness, and that nothing new is introduced in the reading and chanting.[18]

5. To prevent the spread in the parish of books of a content contrary to the faith, and in general of any book of immoral content, and to report this at once to the diocesan authority.[19]

6. To combat every attempt at heterodox proselytism that might appear in his parish, to the detriment of his parishioners, and to report this at once to the diocesan authority.[20]

7. To care for the church-communal library, in the sense that the necessary religious and morally instructive books be procured for it from church funds, and that his parishioners derive as much benefit as possible from these books.[21]

III. As the lawful mediator between God and the people entrusted to him, and as the organ through which the people become partakers of God’s grace, the parish priest is obliged, as the regular celebrant of the sacred mysteries in his parish:

1. To serve matins and vespers every day in the parish church; on Sundays and feast days, in addition, the liturgy, and during the Great Fast also on Wednesday and Friday; and in general to perform the established public sacred rites at the times prescribed by the church statute.[22]

2. To perform, at the request of his parishioners, every sacred rite at once and without the least delay.[23]

3. To announce to the people from the ambo in church the feast days which the people are to observe, and to see that these feast days are duly kept by everyone.[24]

4. To administer the holy mysteries to his parishioners, namely: the baptism of the children of his parishioners,[25] confession,[26] marriage,[27] the proclamation [banns] of marriage,[28] the burial of his parishioners,[29] the keeping of the register of the premarital examination of couples,[30] and the register of those who have confessed in the year concerned.[31]

5. To watch over the cleanliness and good order both of the church and of all the objects pertaining to divine worship,[32] and likewise, that no one puts to domestic use any object intended for divine worship, and to preserve old such objects from misuse.[33]

6. To supervise whether the deacon and the church servitors (readers, chanters, paramonars) exactly perform their duty, and, should this not be so, to take the necessary measures for them to be removed from office and others appointed.[34]

IV. Most extensive of all is the circle of duties which every parish priest has in his parish according to his official position as superior and administrator of the parish. We shall bring forward the chief of these:

1. Just as the bishop is obliged permanently and without interruption to reside in the place where the cathedral diocesan church is (§. 110), so likewise is the parish priest obliged uninterruptedly to dwell in the place after which his parish is named. He may not, of his own will, absent himself from that place under any pretext whatsoever, least of all when there prevails by chance in that place some epidemic disease, or when his parish is in general exposed to some danger.[35] If he has an urgent need to be absent for some time from the parish, he may do so only by written permission of the competent authority; should he absent himself without this, he is subject to punishment.[36]

2. As a permanent official with defined jurisdiction in his parish, the parish priest must have his own particular office in a suitable place in his own house, and that office must be organized according to the legal prescriptions which apply to every other public office. In this office of his the parish priest must keep and hold in order all the records and books pertaining to the parish itself and to the persons composing it, namely: the register of official documents received and issued, the register of episcopal diocesan encyclicals, of consistorial ordinances, of protopresbyteral instructions, the general parish census, the parish registers, the inventories of church property, the books of church income and expenditure, and so on.[37] Among all these official records and books, the principal ones are the parish registers.

3. The parish registers are the foundational records of the whole of society. And just as the Church accords them the highest importance, so too does the state.[38] The parish registers have their origin in the first centuries of Christianity, and just as the clergy have kept them through all the centuries, so this same thing takes place today in the whole Orthodox Church in the world.[39] Since the registers, as public books, are subject, both for the church and for the state authority, to the strict control of both authorities, the parish priest concerned is obliged, in keeping the registers, to follow in every particular the instructions issued for this by law.[40] Three registers exist in every parish (and likewise in every independent chaplaincy): the register of births, the register of marriages, and the register of deaths, and in the first are entered all who are born in the parish concerned, in the second all who are married, and in the third all who die. These entries are made and may be made solely and exclusively in the manner prescribed by the relevant instructions of the church and the state authority. Every neglect by the parish priest of the legal prescriptions in making entries in the registers is also punished by the state authority.[41] Once a given case has been entered in the register, the parish priest may no longer correct it on his own authority; rather, if an error is noticed, he must wait for written permission from the higher authority, and only then may he subsequently enter the correction into the register.[42]

4. Extracts from the registers must be issued by the parish priest himself, with observance of all the legal prescriptions existing in this regard. These extracts are either in the form of certificates for private persons, or formal extracts, which the parish priest is obliged to send to the competent authorities. These latter (extracts) the parish priest is obliged to prepare: a) every three months, for state-statistical purposes, b) every year, for military purposes, concerning young men who are liable for military service, c) every year, for purposes of the vaccination register, concerning children who were born in the past year, and d) in all those cases mentioned in the relevant instructions, the parish priest is obliged to issue official extracts from the registers.[43]

5. According to his duty to take care of public morals in his parish and to prevent whatever is to the detriment of morals, the parish priest must periodically report to the competent higher authority on all those vices that are frequently maintained among the people, and to seek a remedy, so as to root them out the more successfully. Here belong especially the parish priest’s reports on those who live in concubinage and do not wish to enter into lawful marriage.[44]

6. So that the more important events in the parish should not fall into oblivion, and so that the memory of these events may be preserved for posterity, the parish priest is obliged to keep, in a special book, a chronicle of his parish.[45]

7. Of the duty of the parish priest to take care how church property, and the endowments and legacies intended for the church, the school, and charitable institutions, are administered, and that the parish priest is obliged to conduct the supreme management of all this, we speak in §. 128.

In the performance of all the duties now set out, and of the rest, the parish priest must, whenever any doubt arises for him, turn for clarification to the competent protopresbyter, or, through him, to the diocesan consistory.[46]


[1] Trull. 27, VII Ecum. 16, Gangr. 12. 21.—For Serbia see the orders of the council of bishops: of October 1854 no. 10, of September 1863 no. 29., of October 1884 no. 15. and 59., of June 1890 no. 77. and of November 1898 no. 157. For Dalmatia cons. circ. 11 Sept. 1889 no. 1191, 24 Nov. 1890 no. 1632., 25 June 1892 no. 1412., 12 Sept. 1892 no. 2083. For Russia § 38 of the instructions to the deans

[2] Ap. can. 6. 81, VII Ecum. 10., Carth. 16, Protodeut. 11. Epistle of the Constantinopolitan synod of May 1797. Circular of the Athenian synod of 22 July 1851 no. 993. Decision of the Belgrade council of bishops of October 1883 no. 59.

[3] Trull. can. 9 Nomocanon IX, 27 (Ath. Synt. I, 201—209).

[4] Ap. can. 54, Trull. 24 51. 62, VII Ecum. 22, Laod. 24. 55., Carth. 40. 60. For Serbia the order of the council of bishops of October 1884 no. 14., of October 1892 no. 110. For Dalmatia the consistorial circular of 24 November 1890 no. 1632.

[5] Trull. 24, Laod. 54.

[6] See note 24 § 62. For Serbia see the order of the council of bishops of September 1891 no. 115. For Dalmatia the consistorial circular of 11 Sept. 1889 no. 1191.

[7] See the second section of part I of the book on the duties of parish priests. Cf. V. Pevnitsky, The Priest (Kiev, 1886). P. 101 ff.

[8] 1 Tim. 4, 13 15 16, Col. 3, 16. For Dalmatia see the consistorial circular of 11 Sept. 1889 no. 1191 and of 24 November 1890 no. 1632. Cf. Pevnitsky, cited work, p. 194 ff.

[9] Ap. can. 84. and the commentary of Archim. Ioann on the same canon (I, 234—235).

[10] See the decree of the Belgrade council of bishops of October 1883, no. 59, and likewise the circular of the Athenian synod of April 16, 1870, no. 796.

[11] Ap. canon 58, Trullo 19, First-Second 9. For Serbia, the decree of the council of bishops of September 1864, no. 42, and of October 1884, no. 13. For Greece, synodal decrees: Oct. 26, 1850, no. 179; Nov. 27, 1856, no. 6511; June 19, 1858, no. 8717; Oct. 27, 1861, no. 7346; Jan. 8, 1871, no. 2482; June 3, 1874, no. 362, etc. For Russia, articles 8, 9, 10, 12, 13 of the consistorial statute of 1883. For Bulgaria, article 142, point 2 of the exarchal statute of 1895. For Dalmatia, the consistorial circular of Sept. 11, 1889, no. 1191, and of Nov. 24, 1890, no. 1632.

[12] VII Ecum. canon 10. Balsamon, on catechizing (Ath. Synt. IV, 523). For Russia, article 11 of the consistorial statute of 1883. For Serbia, the decree of the council of bishops of May 1857, no. 3.

[13] The Book on the Duties of Parish Priests, § 122. See the “Instruction to the Newlyweds” in the Great Trebnik, ch. 18.

[14] The Book on the Duties. § 80 and 87. See the “Exhortation to the Sponsor” in the Great Trebnik, ch. 9.

[15] The Book on the Duties, § 39, 40. For Serbia, the decree of the council of bishops of May 1858, no. 8. For Austria, § 272 of the penal code of 1852 and the court decrees of April 23 and May 11, 1810, concerning how the priest must act in this matter.

[16] Ap. canon 58, Trullo 19, § 10 of the Book on the Duties of Parish Priests.
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[24] Trullo canon 66, Carthage 61. For Greece, see the synodal circular of May 25, 1860, no. 4628. For Serbia, the decree of the council of bishops of September 1897, no. 56. For Russia, the synodal decree of July 16, 1722.

[25] Ap. canon 50. The Book of Duties § 84.

[26] Ap. can. 52. The Book of Duties. §. 99.

[27] The Kormchaia, ch. 50.

[28] The Kormchaia, ch. 50. If the bridegroom is of one parish and the bride of another, then the banns must be published in both parishes (Ibidem).

[29] Carthage can. 50. The Book of Duties. §. 116.

[30] See §. 183 of this book.

[31] The Episcopal Instruction. Cf. art. 16 of the Russian consistories.

[32] The Episcopal Instruction. For Russia, art. 39–41 of the consistorial statute of 1883. For Serbia, art. 38, pt. 4, of the law of 1890. For Dalmatia, the consistorial circular of September 11, 1889, no. 1191. For Bulgaria, art. 142 of the exarchal statute of 1895.

[33] Ap. can. 73., First-Second Council can. 10., Gregory of Nyssa 8., and the commentaries on these canons.

[34] Basil the Great, canon 89, and the commentary.

[35] Ap. can. 62; I Ecum. 11; Peter of Alexandria 3, 10; The Book of Duties, §§ 5 and 6; the order of March 5, 1837 of the Constantinopolitan patriarchal synod. For Serbia, the orders of the council of bishops of September and October 1897, nos. 38 and 14.

[36] I Ecum. 15 and 16, and the commentaries. For Russia, § 31 of the instructions for the deans. For Serbia, art. 31, pt. 10 of the law of 1890. For Bulgaria, arts. 3 and 4 of the II Exarchal statute of 1893. For Dalmatia, the consistorial circular of June 13, 1901, no. 1443.

[37] For Dalmatia, the consistorial circulars of August 8, 1891, no. 1305; July 30, 1892, no. 1721; October 29, 1892, no. 2448; November 17, 1899, no. 2729. For Serbia, art. 38, pts. 5 and 8, of the law of 1890.

[38] For Austria, the imperial patent of May 1, 1781 (§. 112.). For Serbia, the ministerial order of April 28, 1884, no. 1654. For Russia, art. 1035, vol. IX of the Code of Laws, ed. 1876. For Greece, the law of March 16, 1854. Only in the lands of the Hungarian Crown does the state authority not recognize parish registers as having the significance of public documents, and that owing to law article XXXIII of the year 1894, by which “state registers” were introduced in Hungary, kept by state officials. In the Metropolitanate of Karlovci the priests in question keep the registers to this day, but those registers are valid only for the internal church life (see the synodal encyclical of September 17, 1895).

[39] We find the keeping of these registers already in the earliest times of the Church. The book in which the priests entered the names of those baptized and of their godparents is mentioned in Dionysius the Areopagite, De ecclesiastica hierarchia, cap. II. p. 2. §. 5. (Ed. Migne) The names of deceased Christians were recorded in the time of Cyprian of Carthage in special diptychs, from which those names were read at the common divine service (Cypriani ep. 16. 62). For the attestation, however, of a marriage that had been concluded, those who had not concluded special marriage contracts had, in accordance with one (74.) novel of the Emperor Justinian, that is to say in the first half of the 6th century, to present themselves to the priest concerned, who, together with two or three other priests, would prepare a written document in which were recorded the time, the place of the marriage and the names of the betrothed, and this document was kept among the other written documents of the church. It was so at first; and later, when the state began to draw from these church registers the data it needed, these same registers were then also arranged in the manner they have today.

[40] For Austria the imperial patent of February 20, 1784 (Jos. G.-S. IV Theil, № 113), pursuant to which the pertinent instruction for Dalmatia was issued by the gubernial proclamation of Aug. 20, 1816, no. 13529. For Serbia the order of the council of bishops of May 1884, no. 7. For Russia arts. 1037 and 1038 of vol. IX, Laws on the Estates, ed. of 1876, and art. 99 of the consistory statute of 1883. For Greece the law of April 13, 1852. For Romania the law of May 14, 1882.—The registers themselves and the accuracy of their keeping by the competent priests are subject to the control of the eparchial authority, which is answerable to the state authority for the registers and which issues the necessary books for these registers to the parish priests concerned. In Dalmatia, according to the gubernial circular of July 14, 1825, no. 12062, the imperial-royal district prefects have the right to visé the parish registers with their signature and official seal. This is rather a special exception to the general norm in force in Austria, for according to the decision of the Administrative Court of Justice of November 24, 1887, no. 2753, the political authority has only the right of general supervision over whether the registers are kept in accordance with the provisions of the law, while of the aforementioned visation of the registers by the district prefects no mention is made there.

[41] See for Austria the ministerial order of September 30, 1857 (R. G. Bl. № 198.) For Serbia § 142 of the criminal code.

[42] For Austria, the ministerial order of 27 November 1859, no. 10901, applied in Dalmatia by the proclamation of the Governor’s Office of 12 December 1859, no. 23321.

[43] Instructions for this exist in particular in every state. For Dalmatia, the consistorial circular of 29 February 1892, no. 474. For Russia, arts. 1047, 1048, 1052 of vol. IX of the Digest of Laws, ed. 1876, and arts. 271—274 of the Consistorial Statute of 1883. For Serbia, vol. VI of the collection of laws and ordinances, p. 130. For Greece, the royal decree of 16 May 1859. For Romania, the royal decree of 5 April 1860. On the various certificates and extracts from the registers in Austria, see A. Griessl, Vorschriften und österreichische Gesetze und Verordnungen in den Matriken-Angelegenheiten. Graz, 1891, p. 206 ff.—In Hungary, since the state does not recognize parochial registers but only state ones, extracts from those state registers are issued by the respective officials, the keepers of the registers, and only those extracts have evidentiary force before the state authorities (§§ 28 and 29 of Law Article XXXIII of the year 1894).

[44] For Austria, the court decrees of 9 July and 10 December 1807, of 2 December 1808, of 19 July 1815 and of 2 November 1828. For Serbia, the order of the council of bishops of May 1857, no. 3, and art. 38, pt. 2, of the law of 1890. For Russia, the synodal ukase of 25 January 1821.

[45] For Russia, the synodal ukase of 12 October 1866. For Dalmatia, the consistorial circular of 8 August 1891, no. 1313.

[46] Ap. canon 39 and the commentaries.

§ 126. The Assistants and Substitutes of the Parish Priest

The sphere of parish duty is so extensive, and the pastoral obligations so numerous, that it is difficult for a single parish priest to discharge them all, if his parish is too large and scattered, or if he himself is old or physically weakened. In such cases church authority has, from the oldest times, given to such parish priests the assistance of one or more helpers, so that all the pastoral business of the parish in question might be satisfied and so that official parish work could proceed without hindrance. Besides this, according to the geographic position of a place, there often arises a need to appoint there a permanent priest, who nevertheless cannot be placed on an equal footing with the rights of a regular parish priest, because the population of that place is small and because, on account of this and other local circumstances, it is impossible to satisfy all the conditions of a regular parish. On the other hand, an occasion arises when, after the death of a parish priest, a regular parish priest cannot at once be appointed in the parish in question, and then the pastoral service of such a parish is entrusted temporarily to a particular priest, as substitute of the parish priest. Out of these various personal, local, and church-administrative circumstances there arose within the parish organism: a) personal assistants, or chaplains, b) exponed [exponierte] chaplains, and c) substitutes of the parish priest, or parish administrators. The first and the third, that is, personal chaplains and parish administrators, are conditioned by the necessity of the proper development of the parish organism and by the need to remove every obstacle to official parish activity, and hence we find them in the eparchies of all the autocephalous churches; the second, that is, the exponed chaplains, exist only in those churches nearer to the West, from which, in all likelihood, this very institution of exponed chaplains was itself borrowed.

Personal Chaplains, or assistants of the parish priest, are appointed either when a parish is very extensive and populous,[1] or else when a regular parish priest, owing to old age or mental or physical infirmity, is unable to fulfil the parish duties.[2] In either case these chaplains have no independent authority of their own, but perform the respective duties in the parish only in the name of the parish priest whose assistants they are, and on whom they are entirely dependent. They are appointed in the same way as the deacons attached to parishes, except that generally the parishioners in question are recognized as having the right to nominate persons to fill the positions of personal chaplains.[3] The support of these personal chaplains is provided either by the church community, or by contributions of the faithful people, or by the parish priest himself.[4]

Exponed Chaplains were originally priests whom the parish priest of a principal church sent to more distant small places belonging to the parish, which had their own separate church, in order to perform pastoral duties there in place of, and in the name of, the parish priest. Little by little these priests began to take up permanent residence in those small places, began to enjoy regular income from the faithful people of those places, and finally obtained the rights of regular parish priests in the performance of pastoral duties, together with their own particular independence. Apart from their income and their smaller sphere of activity, these chaplains have entirely equal rights with parish priests, and stand, like the latter, in immediate dependence on the district protopresbyters, or on the eparchial central authority.[5]

Administrators of parishes are nothing but temporary performers of pastoral service in a parish that has been left without its regular parish priest. The first concern for such a parish, left widowed, belongs to the district protopresbyter; and the appointment of the administrator belongs to the eparchial bishop. The enjoyment of parish income by the administrator of the parish is regulated by special laws.[6] The service of the administrator ends when a regular parish priest is appointed for the parish in question; but if there exist certain extraordinary external circumstances, some priest may serve as administrator for a longer time.


[1] See, for example, for the Constantinopolitan patriarchate what is said on p. 437 of this book. In the Karlovac metropolitanate, chaplains who are appointed for such reasons are called “systematized chaplains” (§ 5 of Part I of the rescript); while personal chaplains in our sense, who exist in the same metropolitanate at the district protopresbyters, for them and for the whole protopresbyterate, are called “protopresbyterate chaplains” (§ 23 of Part I of the rescript)

[2] For the Karlovac metropolitanate, see § 6 of Part I of the rescript of 1868, where only chaplains of this kind are called “personal”; for the Bukovina eparchy, see the order of the consistory of 1 July 1874, no. 2901; for Greece, art. 6 of the law of 8 June 1856, promulgated by the circular of the Athenian synod of 23 August of the same year, no. 5859; for the Sibiu metropolitanate, § 7 of the organic statute of 1869; for Serbia, the order of the council of 1846, no. 8, and art. 39 of the law of 1890

[3] For example, in the Constantinopolitan patriarchate (see p. 437).

[4] Cf. § 20 of Part I of the rescript of 1868 for the Karlovac metropolitanate; the order of the council of 1863, no. 47, for Serbia; § 12 of the aforementioned consistorial order for Bukovina. In Bulgaria chaplains do not exist (art. 68 of the exarchal statute); there are none in Montenegro either, judging by the fact that the official schematism for the year 1889 mentions exactly as many priests as there are parishes (Grlica for 1889, pp. 36 and 75), and there are none in Russia either (§ 3 of the synodal order of 16 February 1885, in Barsov, N. 1255).

[5] On these outstation chaplains in Bukovina, see the imperial decisions of 24 October 1843, 5 Sept. 1862, and 23 Jan. 1875, and in Dalmatia the decisions of 28 July and 20 September 1853, comparing them with the order of the Ministry of Public Worship of the year 1868, no. 11,383.

[6] For Bukovina, § 13 of the above-mentioned consistorial order; for Dalmatia, the imperial decision of 14 Aug. 1856 (that is, the rescript of the Ministry of Public Worship of 1 Sept. 1856 to the Dalmatian governorship) and § 5 of the law of 10 Dec. 1887.

§ 127. Deacons and Church-Servers in the Parishes

In older times, at every church, besides the presbyter there was also a deacon, and no church service, and especially not the liturgy, could be celebrated without a deacon. In the course of time this old norm began to be lost, chiefly because the poorer church communities were unable to cover the necessary expense of maintaining a deacon, and church services came to be performed by the priests alone, without a deacon. Today deacons exist as a rule only in those parishes of the several territorial churches where this is fixed by the organic statute, or where the church communities are in a position to provide what is needed for the deacon’s support.

Besides the deacon, there existed in older times at every church several further appointed church-servers: the lector, the psalt, the exorcist, and the doorkeeper, and in some places also the deaconess. The lector (ἀναγνώστης, lector) read in church the appointed psalms, and also occupied himself with the instruction of the young, teaching them in general to read and training them in particular in the reading of the prayers in the horologion and the psalter.[1] The psalt (ψάλτης, ἱεροψάλτης, psalta, psalmista) directed the church singing at divine service, and it was he who, from the ambo, began the sacred songs (τὰ θεῖα ψαλτωδήματα), while the people sang the same songs after him.[2] The exorcist (ἐξορκιστής, ἐφορκιστής) served at the baptism of catechumens—that is, he prepared the catechumens for a fixed time before baptism, and at the baptism itself assisted those being baptized at the moment of renunciation.[3] The doorkeeper (θυρωρός, ostiarius, janitor) guarded the church doors and saw to it that unbelievers did not enter the church, and that the catechumens went out of the church when the “liturgy of the faithful” began.[4] The deaconess (ἡ διάκονος) had, at the baptism of female catechumens, the same duty that the exorcist had at the baptism of the male catechumens.[5] All the persons named, except the deaconess, together with the parish priest, made up the clergy of the church in the community.

In the course of time, especially once infant baptism was introduced into the church, the clergy of the church community became simplified, coming to consist of: the parish priest, the deacon, and the psalt; and the office of the paramonar (παραμονάριος, mansionarius)[6] was newly introduced. By his office, as the typikon states, the paramonar is obliged “to bring the prosphora [bread], the wine, the water, the incense, and the fire into the altar area, to light and to extinguish the candles, to prepare the censer and the warm water and hand them to the priest, to announce to the faithful the beginning of the prayers; to clean the altar area thoroughly and often, and likewise to sweep the floor and cleanse the walls and the ceiling of dust and cobwebs.” This paramonar (who is also called the parecclesiarch and the candle-lighter) is today’s sexton [crkvenjak], who indeed performs the aforesaid duties in the church.

As a rule, even today, in well-ordered parishes there exists the “parish clergy” [причтъ церковный], which, besides the parish priest, is made up of: the deacon and the psalt; in poorer parishes: the parish priest and the psalt.[7] This last is appointed in parishes by choice of the church epitropy from among persons qualified for the office, and is confirmed in office by the eparchial bishop.[8] The paramonar or sexton is chosen by the same epitropy in agreement with the parish priest.[9]


[1] Laod. canon 15, and my commentary, Rules II, 80—81.

[2] Trullo canon 33, Laod. canon 15.

[3] Laod. canon 26.

[4] Laod. canon 24.

[5] IV Ecum. canon 15, and my commentary, Rules I, 364—367.

[6] IV Ecum. can. 2.

[7] On “приходскомъ причтѣ” in Russia see Berdnikov. Church Law. P. 352.

[8] For Greece see the synodal circular of October 17, 1866. On church readers and singers in Serbia see the decisions of the council of bishops of October 1886 no. 20 and of September 1897 no. 48. For Dalmatia § 32 of the tutelage statute of 1895.

[9] For Dalmatia § 32 of the tutelage statute of 1895. For Serbia, on church functionaries, the decisions of the council of bishops of September 1877 no. 3 and of October 1897 no. 86.

§ 128. Parish Committees (Epitropies)

Every church possesses some property, however small that property may be. The administration of that property belongs to him who is the administrator of church property in the whole eparchy, that is, the bishop. But just as the bishop does not himself directly administer the eparchial church property, but does so by means of organs established for that purpose, so too the bishop does not directly administer the property of a given parish church, but does so by means of his deputy in the parish, that is, the lawful parish priest. The lawful administrator of the property of the parish church is therefore the parish priest. And just as the handling of eparchial property is entrusted to designated organs, so the handling of the property of the parish church is entrusted, under the supervision of the competent parish priest, to a particular organ, that is, the parish committee (epitropy).

The parish committee for the handling of church property developed out of those elders (γέροντες) to whom this was entrusted in the respective church communities from the earliest times of the church’s existence (§ 59). These parish committees have, through the centuries, undergone various changes according to the circumstances of time and place, and today they are organized, in the existing autocephalous churches, by particular statutes, according to which those committees handle the property of the respective parish churches.

1. In all the Eastern autocephalous churches, parish committees are organized on the model of the Kanonismos of 1868, which today applies to the parishes of the patriarchate of Constantinople. By that Kanonismos, the conduct of all administrative business of every parish is entrusted to a committee (ἐπιτροπή) of three to five persons, elected at the general assembly from among the most respected parishioners for one year, and the same committee is confirmed by the eparchial bishop. The committee has its own particular seal, which consists of as many parts as there are members of the committee, and this seal is affixed to the principal documents concerning parish business, especially property contracts. For the conduct of the current administrative business of the parish, the assembly elects one respected person, enjoying the confidence of all the parishioners, who is called the μουχτάρης. He too has his own particular seal (τὴν μουχταρικὴν σφραγίδα), but he may not affix it to any document without the knowledge of the committee.[1]

2. In the Kingdom of Greece, the church property in the parish in question is handled by designated epitropi, from three to five, who are elected each year from among the most respected members of the parish. These epitropi are confirmed by the eparchial bishop, to whom they are obliged to submit annual accounts for review and approval, just as they are obliged to draw up, for each year, an estimate of the expenses necessary for the church, the clergy, the parish school, and so on. The chairman of the parish committee is the parish priest in question, who in this capacity is regarded as the bishop’s deputy.[2]

3. In the Kingdom of Serbia, the tutors [tutori] in question handle the movable and immovable property of the parish church.[3] The church accounts are to be kept by the priests with the assistance of the tutors, whom the priests are obliged to assist in every respect and to give, as needed, the necessary explanations.[4]

4. In Russia, the handling of the parish church property is carried out by the “church elder” [tserkovnyi starosta], who is elected from among themselves by the parishioners together with the clergy of the church in question, for three years, and is confirmed by the eparchial bishop.[5] The concern for the increase of church property in the parish, for the proper remuneration of the clergy, and likewise for the elementary instruction of children and for the maintenance of charitable institutions in the parish, belongs to the “parish board of guardians” [prikhodskoe popechitel’stvo].[6] This board of guardians is elected by the general assembly of all the parishioners, for a fixed term, from among the most respected parishioners. The parish priest is a regular member of the board of guardians, as are likewise the church elder and the head of the civil commune. The chairman is one elected, more respected layman, and at meetings, when the chairman is prevented from attending, he is replaced by the parish priest. The activity of the board of guardians is subject to the control of the eparchial church authority.[7]

5. In the Bulgarian exarchate, the church property of the parish is handled by the “tsrkovno nastoyatelstvo”, made up of 3 to 5 committee-members under the chairmanship of the parish priest in question. The committee is elected every year. For its activity the committee is responsible to the central eparchial authority, to which it submits a detailed report on its yearly work.[8]

6. In the Karlovci Metropolitanate, the handling of church-and-school affairs, as well as of property affairs, is regulated by the rescript of 1868. In every locality—even if it contains more than one parish—there legally exists one local church community, made up of the body of the clergy, families and individual persons of the Orthodox faith, joined together for the purpose of caring for the good and the needs of their church and school. For the conduct of the community’s church-and-school business there exist, in the community, two organs: the local church assembly and the local church committee. The local church assembly is the community’s representative body and the control [oversight body] of the local church committee, while the latter is the community’s governing body, which represents the community in its external relations and directly administers the community’s affairs, except for those which pertain to the parish priest as such. The number of assembly-members of the local church community runs from 50 to 120, according to the number of souls in the community. The priests are, by virtue of their very office, permanent members of the assembly. The chairman of the assembly is elected by the assembly itself from among its own members, unless the parish priest in question has been elected chairman upon the assembly’s invitation; likewise the assembly elects a vice-chairman and a secretary. The assembly meets regularly twice a year. The chief business falling within the assembly’s competence is the property affairs of the church community. The minutes of the assembly’s sessions are submitted to the eparchial consistory for information, or for approval, as the case may be. The local church committee consists of a chairman, a vice-chairman, and no fewer than 8 and no more than 24 members, not counting the parish priest or priests, who are already, by virtue of office, members of the committee. The committee-members, apart from the parish priest, are elected by the local church assembly from among its own members. The chairman, vice-chairman and secretary of the church assembly are the same persons in the church committee as well. The committee’s competence includes: carrying out the resolutions of the church assembly; watching over good order at divine service; assisting the parish priest in the maintenance of church discipline and morals in the community; caring for the church, parish, and school buildings; appointing church and school servants; caring for orphans, widows, and the poor; keeping and caring for church and school property; further, it sees to it that harmful customs, ruinous and morally and materially injurious to the people, are rooted out in the community; it elects the epitropi who keep the current accounts in the community; it elects the guardians of orphans and the poor, who look after orphans and the poor in the community and who collect voluntary contributions for them and provide them with the necessary support; and lastly the same committee elects the head-master and the other organs necessary for the community schools. The committee’s sessions are held on the first week of every month, and the minutes of the sessions are submitted, upon request, to the district protopresbyter at the time of his canonical visitation.[9]

7. In the Hermannstadt (Sibiu) Metropolitanate, under the organic statute of 1869, there exist, for the conduct of church, school, and endowment [zaklada] affairs in every parish, three organs: the parish assembly, the parish committee, and the parish epitropy. The parish assembly, made up of all members of the parish who are of age, independent [self-supporting], and of unimpeachable conduct, has within its competence the election of the parish clergy and teachers; care for the maintenance in good order of the church, of church and school buildings; care for the founding and advancement of church, school, and charitable endowments; care for the support of the clergy, teachers and other personnel; and the election of delegates to the eparchial assembly and to the national church congress. The assembly submits its resolutions, through the protopresbyter, for the consistory’s approval. The chairman of the assembly is the local parish priest, except in the case where a parish priest is to be elected, in which case the district protopresbyter presides over the assembly. The assembly meets regularly in January of every year. The parish committee is elected from among the members of the parish assembly, for the purpose of representing the church community in external affairs and of conducting and overseeing the economic affairs concerning the church, the school, and the endowments. The committee consists of 10 to 30 members, elected for three years. The parish priest is a permanent member of the committee. The committee elects its chairman and secretary from among its own members. The committee holds its sessions regularly twice a year, in May and in December. To the parish epitropi is entrusted the property of the parish church and school and of their endowments. The epitropi are elected by the parish assembly from among the most respected parishioners; there are two to four of them in every parish, according to the number of souls in the parish, and they are elected for three years. The task of these epitropi is to keep safe all the movable and immovable property of the church and school and to administer it according to the resolutions of the parish assembly, or of the parish committee, as the case may be. Where several church communities jointly maintain one or more schools, there exists a school committee and a school epitropy, made up of a corresponding number of members of the respective parish committees.[10]

8. In the Kingdom of Romania, the conduct of business concerning church property in the parish is entrusted, by the law of 1893, to a board of guardians consisting of three persons: the priest, one member appointed by the civil authority, and one member elected by the parishioners for five years. This board of guardians is subject to the control of the respective civil communes in the towns, and to that of the respective village headship in the villages.[11]

9. In Bukovina, for the purpose of assisting the parish priest in keeping the church and the buildings belonging to the church community in good condition, in providing for orphans and widows with what is necessary for their living, and likewise for the administration of church property, there exists at every parish a committee of six to twelve respected parishioners, elected by the people, under the chairmanship of the parish priest in question. This committee elects from its own members two epitropi, whose duty it is to conduct the current business of the parish administration. The committee convenes, at fixed times, the church assembly, to which it reports on its activity, and which has the right to elect the committee itself.[12]

10. In the eparchy of Dalmatia, for the administration of church property and of the endowments and charitable foundations attached to it, there has existed, since August 1895, a separate statute. According to that statute, in every church community there is a church-communal council of 6 to 14 councillors. The priest, as the lawful representative of the supreme eparchial authority in church property matters, is always a member by right of the church-communal council. The councillors are elected by the parishioners concerned, and approval of the election and confirmation of those elected depends on the eparchial consistory. The members of the council elect a chairman from among themselves. Their term lasts three years. The council elects from among its members three persons who constitute the church guardianship, which conducts all the affairs of the church property. The priest is by right the fourth member of the guardianship, and the chairman of the guardianship is the same person as the chairman of the council. At the end of each year the guardianship submits the church accounts to the council for review, and the council submits them to the consistory for approval.[13]


[1] Γενικὸς κανονισμὸς τῶν ἱερῶν ἐκκλησιῶν of the year 1868.

[2] Art. 5 of the synodal circular of March 7, 1834. See also note 2 on § 123.

[3] Art. 43 of the law of 1890. Under the same law in every church community there existed a church committee, composed of the priest, as president, and ten more committee members, whom the political municipality concerned elected. But this whole section of the law concerning this committee (arts. 44–63) was abolished by the law of April 26, 1895.

[4] Art. 38, pt. 6, of the law of 1890, and the ordinance of the council of bishops of October, the year 1883, no. 51.

[5] On church wardens in Barsov, N. 1261–1284, and “Instruction to church wardens” in the same, appendices pp. CXXV–CXXIX.

[6] The purpose for which these parish trusteeships were established consists in “въ воспособленіи правительству и св. церкви, въ поддержаніи благолѣпія церковнаго и обезпеченія служителей ея и въ распространеніи духовнаго образованія”. Ordinance of October 12, 1868.

[7] On parish trusteeships in Barsov. N. 1285–1304.

[8] Arts. 148–155 of the exarchate statute of 1895.

[9] See §§ 1–52 of Part II of the rescript.

[10] See §§ 6–28 of the organic statute.

[11] Arts. 1–12 of ch. I, 12–15 of ch. II and arts. 28–38 of ch. IV of the law of 1893.

[12] § 58 ff. of the church constitution of 1786, and the consistorial ordinance of February 1, 1859, no. 2397.

[13] Consistorial order of August 7, 1895, no. 2131.—See, for the Serbian church community in Trieste, arts. 37–64 of the statute of 1793; for the Greek church community in Vienna, arts. 112–159 of the statute of 1861; for the Serbian church community in Vienna, the statute of March 31, 1898.

§ 129. Military Clergy

Military clergy, as a separate institution, arose in more recent times. Previously the parish clergy performed the pastoral service for soldiers as well. Today, military clergy are organized in every state by particular legislative ordinances.

For the Austro-Hungarian monarchy there are in force today the regulations issued on the basis of the imperial decision of 14 April 1892: “Organische Bestimmungen für die Militär-Seelsorge” (Organic Regulations for Military Pastoral Care). By that ordinance there exist, for the whole monarchy in time of peace, 9 Orthodox military chaplains, distributed among the respective military territorial districts. Among these priests one is the military protopresbyter. All these Orthodox priests for the army form a separate corps (konkretalno stanje), and are divided into two classes as regards the pay they receive. They are proposed for service with the army by the respective eparchial bishops, from whom the same priests receive the spiritual jurisdiction for the performance of pastoral service. Under that jurisdiction, each of these priests independently keeps the registers of births, marriages, and deaths, and independently issues the respective written documents needed by the military persons in question, regardless of whether in the same place there also exists another military chaplain of another confession. The keeping of the said registers, as well as of all other official business, is regulated on the basis of the imperial decision of 20 June 1887.

In those places where there is a military garrison and there are Orthodox soldiers, but there is no military chaplain there, pastoral service for those soldiers is entrusted, under Art. 2 of the above-mentioned ordinance, to the local parish priest or parish administrator.

In Serbia, under Art. 94 of the law on the organization of the army of 14 July 1898, there exist for the whole army a military protopresbyter and [military] priests. The military protopresbyter is a civil official, and is appointed by royal decree upon the proposal of the Minister of War. For the performance of pastoral service to soldiers in places where there is no military chaplain, local priests are designated.

In Russia there likewise exists a military clergy with independent jurisdiction. The latest organization of this clergy was issued in 1858. The “Chief Priest” (Glavnyi svyashchennik) directs the clergy, and designates the respective priests for service to soldiers with the consent of the competent eparchial bishop. The Chief Priest is answerable to the Holy Synod; while the immediate oversight of the military priests is exercised by the respective “blagochinnye”, the district overseers.
§ 130. General Survey

Having set forth, so far as seemed to us necessary, the constitution of the Church, we now pass on to survey those rights which concern the proper administration of the Church itself, namely, how and on what grounds the Church exercises the power which it received from its divine Founder, in order to maintain its organism in strength.

The power of the Church is threefold: of teaching, of the performance of sacred acts, and of pastorship or governance (§ 58); it corresponds to the three offices of the Founder of the Church, who is Teacher,[1] High Priest,[2] and King,[3] and accordingly the Church too, of which He is the Head (§ 49) and which is His body, must first of all be a school, in which His pure teaching is taught and preserved; it must further be His temple, in which all are sanctified by means of the gifts of grace; it must lastly be His kingdom, in which His laws are interpreted and issued, in which righteous judgment is pronounced, and in which, on account of the Church’s existence upon earth, the material means necessary for attaining the Church’s general purpose are also disposed of. Accordingly this part of church law, too, must be divided into three sections, of which the first treats of the power of teaching (ἐξουσία διδακτική, potestas magisterii), the second of the power of the performance of sacred acts (ἐξουσία ἱερατική, potestas ordinis, ministerii), and the third of the power of governance (ἐξουσία διοικητική, potestas jurisdictionis).

CHAPTER ONE. The power of teaching.


[1] Matt. 5, 2. 11, 27. 24, 35. John 6, 69. Col. 2, 3. Cf. the Orthodox Confession, part I, the end of answer 34.

[2] Heb. 3, 1. 4, 14. 5, 10. 6, 20. 9, 11. 28. Orthodox Confession part I, answers 34, 44, and 47.

[3] Matt. 2, 2. Luke 1, 32. 33. John 18, 37. Col. 2, 10. I Tim. 6, 15. Apoc. 1, 5. Orthodox Confession part I, answer 34.

§ 131. The Preservation of Christian Teaching

The unity of the Church rests on the unity of the faith. If there is no unity of the faith, if the revealed Christian teaching is not preserved by all and each in its full inviolability, then there is no Church either. The organ through which the unity of the Church is preserved is the episcopate (§ 51). This same episcopate, to which the Founder of the Church committed His teaching, that it should proclaim it, and with which He promised to be until the end of the ages, has the first task of preserving the revealed teaching and of bearing infallible witness to its truth. The performance of this task is entrusted to every bishop, for “every bishop, and all together, hold a full portion”;[1] “they all possess an equal power and dignity”;[2] and “they are all equally successors of the apostles” —[3] and accordingly they perform this task, each in the church entrusted to him, either themselves or through their delegates, the priests. But an occasion arises when the common voice of all the bishops must be heard, namely, when disputes about the faith arise which touch the whole universal Church and threaten the purity and inviolability of the revealed truth. This common voice of the whole episcopate is then expressed either at an ecumenical council, or, if it is impossible on account of the circumstances of the time to convene a council, it is expressed in dogmatic epistles, in which the true belief of the Church is set forth, to which the members of the whole episcopate have assented through written communications.

In deciding questions of faith and in determining what is to be believed, the Church in such cases does not issue new dogmas, but only bears witness to the revealed truth and to the unchangeable tradition of the principal local churches, and expresses, in a form suited to the needs of the time, the particular truth concerning which a dispute has arisen in the Church and which some had begun wrongly to understand and, accordingly, wrongly to preach. As the norm for the Church in such activity there has served, and serves, on the one hand Holy Scripture, and on the other—whether a given truth has been believed everywhere, always, and by all.[4] This as regards the issuing of dogmatic definitions occasioned by disputes that arise concerning some article of faith that has not [yet] been disclosed and explained; while as regards the preservation of those truths which have been defined by the Fathers of the Church and at the ecumenical councils, the norm serving the Church is canon 7 of the Third Ecumenical Council, which delivers to anathema everyone who dares in any way to violate the established dogmas.[5]

Dogmatic definitions established by lawful authority are unconditionally binding upon all and each who belong to the Church. Their binding force derives from the very content of these definitions, since they contain nothing new in themselves, but only clarify the handed-down belief, and accordingly they cannot be made dependent in any way upon formalities that might supposedly have had to be observed in the promulgation of these same definitions.[6]


[1] Cyprian., de unitate ecclesiae, n. 5. For the text see note 2, § 51.

[2] Cyprian., ib. n. 4. The text is in note 6, § 49.

[3] Hieron., ep. 146. The text is in note 7 of the same §.

[4] Cf. what we have adduced from the Commonitorium of Vincentii Lirinensis in note 8, § 21. With regard to the disclosure and explanation of dogma, see the same author’s Comonitor., cap. 23; and on this cf. also the treatise of A. Kazansky in “Christian Reading” 1871, I, 791 ff.

[5] See my commentary on this canon. The Rules, I, 298–300.

[6] Cf. the Dogmatic Theology of Macarius, § 3.

§ 132. The Spread of Christian Teaching

The Christian faith is intended for the people of all times, and the Church must therefore take care that this faith be spread everywhere and that everyone be enlightened by Christian teaching. The first means serving the Church for this is preaching. Since preaching constitutes one of the most important duties of the Church’s power of teaching, church legislation, besides the basic prescriptions of Holy Scripture on the subject,[1] has always given it its greatest attention. Among the oldest canons of the Orthodox Church we read: “A bishop or presbyter who neglects the clergy and the people and does not instruct them in piety, let him be excommunicated; and if he persists in this negligence and carelessness, let him be deposed.”[2] These same canons have been confirmed by the Church at its councils, which enjoin the heads of the churches “to instruct all the clergy and the people in the words of piety every day, and especially on Sundays, choosing from Holy Scripture thoughts and judgments concerning the truth”; and, so that no error might creep into their preaching, it is recommended to them “in no way to interpret Holy Scripture otherwise than as it has been set forth in their writings by the lights and teachers of the Church, and to content themselves rather with those writings than with the composing of their own discourses, lest, through some accidental inexpertness in this, they should turn aside from the true teaching.”[3] To the bishops alone belongs, in the Church, the full authority to preach, and the canons therefore forbid the appointment as bishops of men who are not well tested in the faith and concerning whom there is no full assurance that they are firm and well-trained in it.[4] By authorization from the bishop, priests too have the right to preach in the Church;[5] but the bishop may withdraw this right from those priests of whose necessary capacity he is not fully convinced, or whose purity of belief he doubts.[6] Without the bishop’s authorization no one may preach.[7]

A second means for confirming and spreading the pure Christian teaching is Catechesis. In the early times of the Church, instruction in the foundations of the faith preceded baptism, and this instruction lasted a good while, until the persons concerned had, by their knowledge of Christian truths, fully attested that they were worthy to become members of the Church.[8] When later infant baptism began to be practiced, the Church entrusted this catechesis first to the godparents and parents of the children, and afterward carried it out herself through those who performed pastoral service in the places concerned. This catechesis is carried out today either by priests gathering the children in their parishes at fixed times and instructing them in the foundations of the faith,[9] or by the same priests teaching the Law of God (religious instruction) in the local elementary schools,[10] or, lastly, by the competent church authority—in particular the eparchial bishop—appointing special priests to perform the office of catechist in the respective schools.[11]

For the spread of Christian teaching in the strict sense, the Church employs mission-work, namely, by sending forth her preachers among peoples not yet enlightened by Christianity, in order to convert them to Christianity. Mission-work is a divine institution, and the Church, in employing it, fulfils one of the prescriptions of divine law.[12] Given the importance of mission-work, church legislation has always given it, as it still does today, its greatest attention, so that it might correspond to its holy task and at the same time be fruitful. Condemning most decisively every proselytism among peoples who believe in Christ, the Orthodox Church does not permit hasty and ill-considered conversions, nor does it tolerate forced conversion; it endeavors to keep away from mission-work everything that might have the appearance of any temporal and earthly advantage whatsoever, and it urges the missionaries to work upon the mind and heart of the people who are to be enlightened by the Gospel. Accordingly, the rules which church authority prescribes for missionaries require: 1) a clear and exact exposition of the truths of the Christian faith, for which purpose the founding of schools among those of another faith is to serve as the principal means; 2) working upon the heart by gentle persuasion and love, together with forbearance toward the religious and moral deficiencies of those of another faith; and lastly 3) the strengthening of the bond between the converted and the Church, not by any other kind of bond, but purely by bonds of faith and morals—namely, by the founding of churches among them, by the appointment of local clergy, by spiritual influence upon their conscience and customs, and especially by the exemplary conduct of life of those pastors who are appointed to guide them. These are the general rules which the Church prescribes for the conversion to Christianity of the peoples in question who do not yet believe in Christ, and on the basis of these rules, particular rules for the conduct of missionaries in their work have subsequently been issued by church authority.[13] Missionaries are wholly dependent on their eparchial bishop, and are obliged to submit to him, at fixed times, detailed reports on their activity.[14]


[1] Rom. 10, 14, Acts of the Apostles 6, 4. 20, 20. 31., II Tim. 4, etc.

[2] Ap. can. 58.

[3] Trull. can. 19, and my commentary. The Rules, I, 490–492.

[4] VII Ecum. can. 2, and my commentary. The Rules, I, 597–599.

[5] Εἰ δὲ (ὁ ἱερεὺς) καὶ δοκιμῇ καὶ ἀρετῇ διαφέροι, λαβὼν ἐξουσίαν παρὰ τοῦ ἐπισκόπου διορθοῖ τοὺς πρὸς αὐτὸν ἐρχομένους εὐσεβεῖς, καὶ εἰς τὴν πρὸς κτῆσιν τῆς οὐρανίου βασιλείας ὁδὸν ποδηγετεῖ, καὶ κῆρυξ τοῦ ἱεροῦ προχειρίζεται εὐαγγελίου. Ὅρος ι’ of the Council of Jerusalem of 1672 (Harduini XI, 243). Cf. the Epistle of the Eastern Patriarchs on the Orthodox faith, art. 10 (ed. 1848, fol. 24).

[6] In the church of Alexandria, owing to the Arian heresy, all priests were forbidden to preach in the churches. Socrat. hist. eccl. V, 22. Cf. Sozomen. hist. eccl. VII, 19.

[7] See my commentary on canon 64 of the Council in Trullo. The Rules, I, 549—550.

[8] Details on this in the article “Katechetischer Unterricht” in Kraus, Real-Encyklopädie. II, 138—147.

[9] See p. 445 of this book

[10] See note 17, § 125

[11] See note 9, § 108.

[12] Matt. 28, 18. 19., Mark 16, 15, Acts 1, 8, I Cor. 15, 25, Heb. 13, 8

[13] See “Instructions to Missionaries” in Barsov, p. 233 ff.

[14] Point 1 of the same instructions

§ 133. The Preservation of the Faithful From False Teachings

In order that the revealed teaching might be kept pure and inviolate, and that the faithful might be preserved from infection by any false teaching, the Church, from the very beginning of her existence, took care to compose symbols, or short formulas of the true faith, for general use among the faithful, and these symbols they had to read at every liturgical gathering of theirs. Several such symbols have come down to us from the older times of the Church,[1] the most well-known being: the Niceno-Constantinopolitan symbol, then the symbol of Gregory of Neocaesarea, and the symbol known under the name of Athanasius the Great.[2] The Niceno-Constantinopolitan symbol was confirmed at all the ecumenical councils held beginning from the fifth century; and the Third Ecumenical Council forbade for all time the introduction of any new symbol in place of this symbol, or the adding to or subtracting anything from it.[3]

In connection with this symbol, whenever some new teaching arises, the Church, so that the faithful might be kept from infection by that new teaching, issues more detailed expositions of the faith, as a guide for her children. Among such expositions of the faith, which are unconditionally binding on all members of the Orthodox Church, two are chief: Ὀρθόδοξος ὁμολογία τῆς πίστεως τῆς καθολικῆς καὶ ἀποστολικῆς ἐκκλησίας ἀνατολικῆς (Orthodox Confession of the Faith of the Catholic and Apostolic Eastern Church) of the mid-seventeenth century, and Ὁμολογία τῆς ὀρθοδόξου πίστεως τῆς ἀνατολικῆς ἐκκλησίας (Confession of the Orthodox Faith of the Eastern Church), set forth at the Synod of Jerusalem in 1672 and known under the name of the “Epistle of the Patriarchs of the Orthodox-Catholic Church concerning the Orthodox Faith.”[4] Here also belongs the “Detailed Christian Catechism of the Orthodox Catholic Eastern Church,” as well as all the catechisms issued by church authority for the instruction of the young in the schools.[5]

The chief guardian of the true Orthodox teaching in the Church is the bishop. As a guarantee that the bishop will be a reliable guardian of that teaching and that he will not allow any of the faithful to be infected by some new teaching, the Church requires of him, before his ordination, that he solemnly confess his belief before the Church, and that he swear that he will keep it holy and will strive with all his powers that it also be kept by those entrusted to his care. This is the well-known episcopal oath.[6] In the bishop’s name, the priests in the districts entrusted to them perform this same duty, and so that the Church might have assurance that they will fully perform this duty, she likewise requires of them, before their ordination, a similar oath.[7]

Despite the exactness of the teaching set forth in the symbols and other symbolic books, and despite all the bishops’ care to preserve the purity of that teaching, various doubts have nevertheless arisen in the Church—just as they can still arise today—concerning certain questions of faith, which the bishops themselves are not able to resolve. For this reason, and with the intention that nothing false should creep into the revealed teaching, it was established from the very beginning of the Church that there should be, every year, in every district, councils of bishops, at which such questions would be examined and the correct teaching of the faith would be conciliarly declared.[8] To this conciliar authority, and, in its name, to the bishops, belongs, for this same purpose, the right to supervise editions and translations of Holy Scripture, to give their approval, before printing, to books touching on spiritual matters, and finally to forbid books which are contrary to the faith and to morals.

The number of the books of Holy Scripture which every Orthodox Christian must acknowledge and honor is canonically fixed.[9] But besides preserving the fixed number of these books, the Church takes care that the text of these same books also be kept inviolate, that their publication be carried out under the immediate supervision of church authority, and likewise that their translation be permitted only with the approval of that same authority. The norm serving the Church in this regard is canon 2 of the Council in Trullo, which prescribes that every edition must be condemned “into which the non-Orthodox, to the harm of the Church, have inserted some spurious and impious thing, so as to obscure the sublime beauty of the divine commandments.” On the occasion of the Protestant movement concerning the editions and reading of Holy Scripture, the Synod of Jerusalem in 1672 solemnly condemned this movement and unconditionally subjected every edition, and likewise the interpretation, of Holy Scripture, to church authority.[10] This decision of the synod subsequently entered into the symbolic books of the Orthodox Church.[11] The Church has likewise given attention to the translations of Holy Scripture, which had begun to spread ever more widely, and by an ordinance of the Synod of Constantinople in the time of Patriarch Gabriel III (1702–1709), the standpoint of the Orthodox Church on this matter was clarified.[12] This was later renewed by an ordinance of the Patriarch of Constantinople Gregory VI, of 1 March 1839.[13]

Just as no edition of Holy Scripture may be published without the approval of church authority, so too the Church requires that all books touching on faith and morals be submitted for review to that authority before they are printed, so as thereby to prevent the publication of harmful books. The expression of this concern of the Church was spiritual censorship. We find the canonical basis of censorship in the canons of the Council of Carthage.[14] Afterward, the censorship of books was organized at every principal church, and the work of censorship was usually entrusted to a committee of learned and pious men, who would report on the books in question to the episcopal council, on which the final judgment in the matter chiefly depended. Today spiritual censorship covers all editions of Holy Scripture, whether of the whole or in parts, then all liturgical books, and all books of theological content, as well as those intended for the people in which something is said concerning the faith or Christian morals; icons and other images representing something from sacred or church history are likewise subject to censorship.[15] A book of such content, or likewise an image, which has not passed censorship and has not been expressly approved by the competent church authority, may not, under pain of punishment, be used.[16]

Lastly, so that the faithful might be preserved from false teachings preached in various books, the Church has at its disposal one further means, namely, the public condemnation of anti-religious and harmful books. In establishing at the ecumenical councils what constitutes the true belief, the Church at the same time condemned the heresiarchs in question and their teaching, and forbade, under threat of anathema, the reading of the books of those heresiarchs. The first example of this is given us by the First Ecumenical Council, which, having set forth the symbol of faith in question, condemned and forbade the reading of one of the principal writings of Arius, in which he had sought to justify his false teaching.[17] In connection with this decision of the council, the Emperor Constantine issued a general edict, by which all the books written by Arius and his followers were to be burned.[18] The Emperor Arcadius did likewise in the last years of the fourth century with the books of the Eunomians and Montanists,[19] and all the heretical books of the fifth century were treated in the same way.[20] In that same century, the bishop of Rome, Gelasius, issued a special list of forbidden books, which list was promulgated in the year 496 at a council in Rome under the title: Decretum Gelasii P. de libris recipiendis et non recipiendis.[21] The burning of evil books is prescribed in the Orthodox Church by a particular canon;[22] and for the secret keeping of such books after their public condemnation by church authority, the Seventh Ecumenical Council pronounces excommunication if this is done by a layman, and deposition if it is done by a person in holy orders.[23] This old practice of the Church concerning the condemnation of anti-religious and harmful books remains today in full force; and just as the civil authority formerly gave the Church assistance in this, so it does the same today in Christian states.[24]

CHAPTER TWO. The power of the performance of sacred acts.


[1] A more recent collection of these symbols is in Hahn, Bibliothek der Symbole und Glaubensregeln der alten Kirche. 1877.

[2] The Symbol of Gregory of Neocaesarea is usually printed in Slavonic translation in the Russian editions of the “Orthodox Confession” (for example, the Kiev edition of 1823, pp. 368 ff.); and that of Athanasius the Great in the Slavonic editions of the Psalter.

[3] See canon 7 of the Third Ecumenical Council and my commentary on the same canon. Rules I, 298—300.

[4] See notes 9 and 10 on § 21, and cf. E. I Kimmel, Monumenta fidei ecclesiae orientalis. 2 vol. Jenae, 1850.

[5] See note 17 on § 108.

[6] See § 105, and cf. note 14 on § 69.

[7] See note 11 on § 69.

[8] Ap. can. 37, I Ecum. 5, IV Ecum. 19, Trull. 8, VII Ecum. 6, Antioch 20.

[9] See § 21 of this book.

[10] See note 6 on § 11.

[11] Namely, in the Epistle of the Eastern Patriarchs on the Orthodox Faith. Art. 2.

[12] Γεδεὼν Διατάξεις. I, 106—109.

[13] Ibid. II, 287—292. For Russia, cf. the orders of July 27 and August 17, 1787, and, as regards editions of Holy Scripture not approved by church authority, see the ukase of January 3, 1868.

[14] Can. 103, and cf. also canon 2 of Athanasius the Great. Rules II, 332.

[15] For Serbia, see pt. 7, art. 19 of the law of 1890, and the regulations of the council of bishops of September 1863, no. 49, and of October 1883, no. 34. See the rules for the ecclesiastical censor in the order of the council of bishops of 1863, no. 49 (“Serbian Church”, pp. 156—157); for Russia, see “the Statute on Civil and Ecclesiastical Censorship” in the appendix to vol. XIV of the Code of Laws, and cf. Barsov, pp. 80—99, on the ecclesiastical censorship committees.

[16] “Τοὺς ἀναθεματίζομεν”, say the fathers of the Council in Trullo in their canon 63 concerning those who transgress against this ordinance (Ath. Synt. II, 452).

[17] Socrat. hist. eccl. I, 9. Sozomen. hist. eccl. I, 21.

[18] Ib. ib.

[19] Cod. Thedos. XVI. 5. l. 34. de haeret.

[20] Cf. the proceedings of Theophilus of Alexandria against the books of Origen (Sulpicii Severi dialog. I. n. 6—7), against the writings of Nestorius (Concil. Ephes., Act. I et Cod. Theodos. I 66. de haeret., Cod. Justinian I, 5. l. 6. de libris Nestorii. Cf. Basilicor. lib. I. tit. I 26), against the asceticon of the Messalians (Concil. Ephes., Act. VII), and against the writings of the Eutychians (Cod. Justinian I 5. l. 8. de apollinaristis seu eutychianistis. Cf. Basilicor., ib. l. 27).

[21] This decretum served as the basis for the later Index librorum prohibitorum in the Roman Catholic Church; on this see Dr. Jos. Fessler Censur und Index (Sammlung vermischter Schriften über Kirchengeschichte und Kirchenrecht. Freiburg i. B. 1869. S. 127. fg).

[22] Ταῦτα πυρὶ παραδίδοσθαι. Trullo can. 63.

[23] Can. 9.

[24] Nomocanon XII, 3 (Ath. Synt. I, 265—268). For Austria cf. §§. 122. 123. and 303. of the penal code of 27 May 1852.

§ 134. The Sacred Acts of the Orthodox Church

The Church of Christ is a temple, in which He Himself is the eternal High Priest, who offered up to God the great sacrifice for the salvation of mankind. This same sacrifice is offered today too in the Church, and will be offered until the end of the ages. The sanctification of man, which Christ accomplished through that sacrifice, constitutes a great mystery, out of which have developed all those sacred acts which exist today in the Orthodox Church. Of these sacred acts, some were appointed by the very Founder of the Church to serve as the means of communicating God’s grace to men, while others have, in the course of time, been established by the Church, by virtue of the authority received by her, so that all in her might be holy and the blessing of God might rest upon everything. The first are called the sacraments; the others are various “prayers,” which bishops or priests read, according to established rites, over certain persons or things that are being consecrated to God and to the Church, or over designated persons, that God might bless their activity in society, and over various things, that a blessing might be obtained for their use.

The sacraments are seven in number: baptism (τὸ βάπτισμα), chrismation (τὸ μύρον τοῦ χρίσματος), the eucharist (ἡ εὐχαριστία), penance (ἡ μετάνοια), priesthood (ἡ ἱερωσύνη), marriage (ὁ γάμος), and unction (τὸ εὐχέλαιον).[1] For a sacrament to be properly performed there is required, first, suitable matter (ὕλη ἁρμόδιος); second, a lawfully ordained priest or bishop; and third, the invocation of the Holy Spirit with the appointed words, through which the priest consecrates the sacrament by the power of the Holy Spirit and with the pure intention of consecrating it.[2] All the sacraments derive from divine law, and church legislation has, as regards their essence, only formulated that law and prescribed its exact observance; while, having regard to the various exceptions in the administration of the sacraments that the circumstances of the time may occasion, that same legislation, while always preserving their essence, lays down how one is to proceed in such circumstances, and issues in general prescriptions meant to prevent any overstepping of the purpose for which the sacraments themselves were instituted.

Of the various prayers which are performed according to appointed church rites and which exist in the Church today, some are joined to the actual performance of the sacraments, while others are performed on their own. So that everything in the Church might be holy, and so that the blessing of God might be invoked, through special prayer, upon everything that Christians make use of in their life, the Church has instituted a multitude of prayers for the most varied occasions, both of church life and of human life in general. Among these prayers, some concern matters connected with the church services themselves, others concern matters independent of those services. To the former belong: the blessing of the water at Theophany, the blessing of oil, incense, candles, olive branches, bells, and so forth, as well as the consecration of churches, antimensia, cemeteries, and so forth; to the latter belong: the blessing of fields, of a newly built house, of a ship, of banners, of weapons, of the table, of fruit, and so on; here also belong: the burial of the dead, prayers in memory of them, the blessing of kollyva, the rite of appointing the lower clerical ranks, monastic tonsure, the anointing of rulers, and prayers for the averting of some misfortune, the invoking of divine help for the sick, and so forth. All these prayers are set out, with their respective rites, in the Trebnik (Book of Needs) or Euchologion. The right to perform these prayers belongs to lawfully ordained priests or bishops;[3] while the establishing of these prayers, together with the prescribing of the respective rite, belongs to the competence of the supreme central church authority, which must, in doing so, have regard both to the spirit of the Christian Church and to the preservation of the unity of rite within the Church.


[1] Orthodox Confession. I, 98. Letter of the Eastern Patriarchs on the Orthodox Faith, art. 15.

[2] Orthodox Confession, part I, answer 100.

[3] Trullo can. 33., VII Ecum. 14., Gangra 6., and others.

§ 135. The Performers of the Power of the Sacred Acts

The performer of a sacred act is, as we have said, every lawfully ordained priest or bishop (§ 134). But the priest or bishop is in this only an instrument, since it is God Himself who acts here, and grace is not given to men by the priests, but is given, through the priests, by God Himself. Accordingly, every sacred act which has been correctly performed according to the prescribed rite is valid in itself, independently of what personal qualities the performer of that sacred act may have, and independently of whether he is otherwise, by those qualities of his, worthy or unworthy to perform a sacred act.[1]

The full authority to perform every sacred act in the Church belongs to the bishop,[2] and it is from him alone that priests receive the right to perform sacred acts.[3] Among the various sacred acts, some the bishop alone has the right to perform, in virtue of his high-priestly authority in the Church, while others may also be performed by priests (§ 60, 2). As for the rest, even with regard to those sacred acts for which priests are authorized, they remain subject to the continual oversight, authority, and judgment of their own lawful bishop.[4] Deacons have no right to perform sacred acts on their own.[5]


[1] Cf. on this dogmatic question Macarius Orthodox Dogmatic Theology. §. 245 (the aforementioned ed., II, 392—394).

[2] See notes 9 and 13 on § 60, and the ὅρος ιʹ of the Jerusalem Council of 1672 (Harduini. XI, 243)

[3] Gangra can. 6 and the ὅρος of the Jerusalem Council mentioned above.

[4] Ap. can. 39. and the commentary of Archim. Ioann on this canon (the aforementioned work, I, 185—186)

[5] See n. 17, § 60

§ 136. General Regulations Concerning the Sacred Acts

So that divine worship in general, and every sacred act in particular, might be performed worthily, it is necessary that there exist a definite order (ustav), established by lawful authority, to which all must keep, and from which no one may on his own authority depart. From the very beginning of the Church attention was given to this, and particular orders were prescribed, both for the exact performance of the chief sacred act of the Christian Church, namely the liturgy, and for the performance of all the other sacred acts, as each of these came to be established in the Church.[1] According to these orders, which were contained in the church books, the respective sacred acts alone might be performed, and any departure from the prescribed order, or the introduction of anything new, was most strictly forbidden—just as it is forbidden today.[2] The canons of the ecumenical councils tell us how the Church has always been watchful that the old liturgical orders be strictly followed, condemning every, even the smallest, departure from them,[3] while reserving only to the supreme central church authority the power to prescribe and ordain that some new service or prayer be introduced.[4] Just as she requires the exact keeping of the order, so the Church likewise ordains that every sacred act must be performed devoutly, attentively, with clear reading and singing, and without haste;[5] she likewise ordains that all sacred acts must be performed publicly in church, and not in private houses, except where there exist justifying reasons for this, or where the prayer itself, by its very subject, requires it.[6]

All the faithful are obliged to be present at this divine worship in church, especially on Sundays and feast days, and the Church holds liable to censure those who show negligence in this; while those who do so persistently are deprived of communion, since by this they cut themselves off from the unity of the Church and incline toward another, extra-ecclesial focus.[7] For this same reason she forbids all religious assemblies which gather under the pretext of piety apart from her, and in which, perhaps, prayers are read that she has not approved;[8] and she likewise forbids the faithful to take part in the prayers and rites of those of another faith and of those excommunicated from the Church, or to receive such persons into their own gathering for prayer.[9]

The performers of a sacred act are bound, by the canons, to take good care for whom they perform some sacred act and over whom they carry out some sacrament. For this reason the Church prescribes that, before every sacrament, priests must instruct the persons concerned as to what the power of this or that sacrament is, and that, if these do not know this, and in general if they do not know the basic truths of the faith, the priests may not perform any sacrament over such persons; just as they may likewise not do this in the case of those of another faith, until these have been fully converted and have entered the Church.[10]

CHAPTER THREE. The power of governance.

I. CHURCH LEGISLATION


[1] For details on this see the books mentioned in note 7 to § 7, and likewise E. de Pressensé, La vie ecclésiastique, religieuse et morale des chretiéns aux deuxième et troisième siècles. Paris, 1877.

[2] Trullo 81, Carthage 103. Cf. notes 15 and 16, § 133.

[3] For example, I Ecum. 20, Trullo 28, 32, etc.

[4] Carthage 103. Cf. also the commentary of Zonaras on canon 6 of the Seventh Ecumenical Council (Ath. Synt. II, 578) concerning the oversight of conciliar authority, that at every sacred liturgical action the provisions of the statute must be strictly observed.

[5] Trullo 75, Laodicea 17, and the commentary of Archim. Ioann on canon 75 of Trullo (the aforementioned work, II, 470—472). Cf. also the “Didactic Notice” appended to the Service Book (ed. Vienna, 1854, pp. 227 ff.)

[6] Trullo 59, VII Ecum. 10.

[7] Ap. 9, Trullo 80, Antioch 2, Sardica 11, and the commentary of Archim. Ioann on canon 80 of Trullo (II 479—481).

[8] Ap. 32, Trullo 80, Gangra 6, Antioch 5, Laodicea 35.

[9] Ap. 10, 11, 45, 64, 70, 71, Antioch 2, Laodicea 32, 33.

[10] See §§ 72, 73, 74 and 75 of the book on the duties of the parish priest.

§ 137. General Survey

The Founder of the Church entrusted legislative power to His apostles, and from the apostles it passed to their successors, the bishops, who through common action have exercised it through all the ages just as they exercise it today (§. 13.).[1]

Founded upon divine authorization, and in accordance with the task of the Church herself (§. 1), the legislative power of the Church develops along its determined and precisely marked course. The exercisers of the Church’s legislative power, in issuing the corresponding laws, do not act therein in their own name, as though exercising their own personal power, but in the name of the divine Spirit who lives in the Church, of which they are only instruments through which His will is accomplished on earth. In keeping with the promise of the Founder of the Church to be always with His apostles and their successors, the apostles—and likewise their successors—have not issued, nor do they today issue, laws for the Church of themselves and in their own name, but in the name of the Holy Ghost, who acts through them. “It seemed good to the Holy Ghost and to us,” say the apostles, prescribing that the Old-Testament ritual law is no longer to be kept by Christians.[2] The Fathers of the Church express themselves in the same way every time they issued laws meant to hold force in the Church.[3] But in order that the will and power of the Holy Spirit be truly expressed in the Church’s legislative power, two fundamental conditions must be preserved: first, that the legislative power act with the voice of the whole Church, as of a body which the Holy Spirit quickens; and second, that the exercisers of that power bear upon themselves the mystery of the priesthood, with which a special grace of God is joined. The preservation of these conditions is indispensable to the very significance of the Church’s laws; and the Church’s lawgivers give expression to these conditions in their ordinances in exactly the same way as they do when they invoke the Holy Ghost, in whose name the legislative power in the Church is exercised.[4]

Given such significance of the Church’s laws, legislative power for the whole Church cannot belong to a single person, even were he the most senior bishop in the Church; for just as there is no one visible, personal head of the whole Church (§. 49), so too, by the fundamental teaching of the Orthodox Church, no person can by himself be so exalted above the Church as to prescribe laws to the Church of himself—he cannot, therefore, be so infallible as to issue to the Church such laws as they must be, given the sanctity of the Church herself and the loftiness of the matters with which they deal.[5] Accordingly, the right of legislation in the Church belongs to conciliar authority alone, to which alone the Founder of the Church promised His help and presence, whenever it should act in His name (§. 57). And for this reason, from the very beginning of the Church it was established and confirmed by legal enactment that councils of bishops must gather every year, at which all matters touching the life of the Church would be jointly discussed and administered, and at which those councils would issue laws so that everything in the Church should be as the Founder of the Church willed. The ordinance concerning the convening of councils was always regarded in the Church as an ordinance of divine right, and this same ordinance was often repeated by both the ecumenical and the local councils.[6]

On the basis of, and in the spirit of, the legislation of the conciliar authority, the bishops themselves may also issue particular laws in the churches entrusted to them; but these laws must proceed from the conciliar legislation and stand with it in indissoluble connection, and must in nothing depart from it, still less stand in any contradiction to it. The legislative power of the bishop may move only within the bounds of the laws established by the conciliar authority, and can be only a particular application, to certain cases, of what has been established by the conciliar legislative authority (§. 141).


[1] Cf. on this the article of Archim. Ioann, “On Church Legislation” (Christian Reading, 1865, I, 368 ff.)

[2] Acts of the Apostles 15:28.

[3] See, for example, canon 1 of the Seventh Ecumenical Council, Trullo 1, Gregory of Neocaesarea 7.

[4] See § 57 of this book.

[5] “Or is there anyone who could believe that our God can inspire justice in the judgment of one man, whoever he may be, and that he would withhold it from the numerous priests gathered in council?” writes the council of Carthage in its letter in the year 424. Rules II, 267.

[6] Ap. 37, I Ecum. 5, IV Ecum. 19, Trullo 8, VII Ecum. 6, Antioch 20, Carthage 18, 73.

§ 138. 1. General Church Legislation

By general church legislation are understood those laws which are issued by the highest legislative authority of the Church, and which, as such, are unconditionally binding upon every member of the Church. In speaking of this general legislation one must, according to the teaching of the Orthodox Church, distinguish the old general legislation from the more recent—that is, that which developed in the age of the ecumenical councils, from the legislation which developed, and continues to develop, thereafter.

The fundamental laws touching doctrine, the holy mysteries, and the internal, spiritual administration of the Church—these laws were laid down, determined and confirmed on the foundation laid by Christ Himself, first through the apostles, and then at the ecumenical councils. No one may alter or abolish these laws; rather, all must regard them as unconditionally binding for all time.[1] Accordingly, in developing her own legislative power, the Church is bound to preserve the inviolability, purity and unity of the fundamental laws of the ecumenical Church, laws set forth in the writings approved at the ecumenical councils, and, according to the needs of time and place, to derive from those laws and issue particular laws, which must stand in indissoluble connection with, and immediate dependence upon, the fundamental laws.[2] As regards the remaining laws, which concern the outward life of the Church and do not touch the foundation of the Church as regards dogmatic teaching, her fundamental constitution and her spiritual administration—in respect of these laws church legislation is freer in its action, and is limited only by the general spirit of church law and by the general principles that pervade it (§. 17).

General church legislation operates either at ecumenical councils, or else through written communications among the representatives of the existing autocephalous churches. How this comes about we have said in §§. 79–83.


[1] III Ecum. 7, IV Ecum. 1, Trullo 1, 2, VII Ecum. 1.

[2] Ap. 37, I Ecum. 20, Basil the Great 47, etc.

§ 139. Particular Church Legislation

Besides the general church legislation, whose enactments are binding upon all, the canons permit each local church to be governed, within its own bounds, according to its own local circumstances, and to issue such laws as those circumstances require. The Council in Trullo, by its 39th canon, notes that the privileges which the local churches in question canonically enjoy are to be respected; and the Second Ecumenical Council, prescribing by its 2nd canon the bounds of jurisdiction of certain chief bishops, ordains that the affairs of each particular church province are to be administered by the local council. By this, the corresponding legislative power was in essence recognized as belonging to these provincial councils within the bounds of the local churches. The canons likewise recognize legislative power to bishops as well, within the bounds of the church province entrusted to them. The Council of Antioch, by its 9th canon, and likewise the Seventh Ecumenical Council by its 6th canon, prescribe the scope of provincial councils, but at the same time recognize the right of bishops, acting within the sense of the general ordinances of the provincial council on which they depend, to administer independently the affairs of the church entrusted to them and to issue such ordinances as are necessary for the good governance of that church. Finally, there exist in individual churches various brotherhoods (confraternities) with defined pious aims. These brotherhoods, once canonically recognized and possessing their own law-confirmed autonomy, likewise have the right, within the bounds of that same autonomy and according to the needs of the brotherhood, to issue corresponding regulations, which as such acquire legal force.

The legislative activity of these last—namely, the autonomous church brotherhoods—stands in immediate dependence upon the diocesan bishop concerned. As regards the legislative power of the provincial councils, and likewise of the bishops, the general canonical rule holds that, in developing their particular legislation, they must be guided in the first place by the canons that are universally binding for the whole Church, and only in dependence upon the general canonical prescriptions may they introduce, within the scope of their competence, certain particular regulations. These latter they may change independently according to circumstances as they newly arise, but the fundamental canonical ordinances they must always strictly preserve. The wilful departure of a bishop, or even of a local church, from those fundamental canonical ordinances which have been received by the ecumenical Church places the local church in question in the position of a schismatic society, and the bishop who does so is subject to deposition.
§ 140. Provincial Councils

We have already spoken of provincial councils in examining the administrative arrangements under the metropolitans (§. 89) and under the patriarchs (§. 90) of the older period, and we have also spoken of the scope of these councils in the present-day autocephalous local churches (§. 91). The legislative power of provincial councils extends to all matters on which there is no express provision in the general church legislation, and in respect of which the need for a special law is evident.[1] But in order that this legislative power may act properly and have canonical significance, its enactments must be founded upon the laws of the ecumenical Church and must themselves express her principles and spirit, whereby that power itself must have a canonical basis—that is, it must be exercised by such persons as are called to it by their highest sacerdotal rank.[2]

As regards the legislative activity of provincial councils, the canons prescribe that strict care must be taken that the laws of these councils not only do not violate the ecumenical foundation of the Church’s constitution and are not contrary to the true spirit of Christ’s Church—namely, the spirit of Orthodoxy, of sanctity, of moral purity and of hierarchical rights—but also that they may touch only particular aspects of the canons, not their general content; only their outward application, not their inner force; only the form of church administration, not its substance. Accordingly, the legislation of the local churches at their respective provincial councils can in no way touch matters of the inner life of the Church—dogmatic, liturgical and spiritual-moral matters. In respect of these matters, the ecumenical Church has always strictly watched that they be preserved in the local churches in every particular exactly as they were established at the ecumenical councils, and has exposed and corrected every, even the smallest, deviation therein that it observed in one or another local church.[3]

The local churches themselves, in their legislative activity at their provincial councils, are bound to take particular care that the laws they issue proceed directly from the general canonical prescriptions, and that these laws are not prompted by passion, ignorance, or any external, non-ecclesiastical influence. For this reason, should a provincial council chance to issue some law lacking a strictly canonical basis, it must, as soon as this is perceived, take steps on its own initiative to revoke the law issued and to proclaim another in its place on a canonical basis. Such examples have occurred in the history of church legislation,[4] and these examples must serve as a lesson for all time.


[1] Cf.: Zhishman, Die Synoden. S. 8.

[2] Ap. 37, the conclusion of canon 47 of Basil the Great, etc. Cf. Tertull., de jejun. c. 13., Ambros., de fide. III, 15., Augustin., ep. 54. ad Januar.

[3] See I Ecum. 18, 20, III Ecum. 8, Trullo 6, 12, 13, 16, 29, 32, 33, 55, 56, etc.

[4] Dr. Zhishman collected several examples of this kind from the 14th century in the church of Constantinople (Ib. S. 46. not. 1. 2).

§ 141. The Legislative Power of the Bishop

From the position which the bishop occupies in the Church (§. 60) and from the rights which he possesses generally within the Church’s constitution (§. 107), his legislative power arises of itself. From the very first centuries of the Church, bishops, within the bounds of the province entrusted to them, issued, according to the needs of the time, corresponding ordinances concerning the administration and life of the Church for their clergy and people. The epistles of the apostles and of the Fathers of the Church of the first centuries bear witness to this. In the fourth century the legislative activity of bishops was regulated by the corresponding canons. The prescription of the 34th Apostolic canon, concerning the right of the bishop to dispose independently of the affairs of the church entrusted to him and accordingly to issue corresponding ordinances, was repeated by the Council of Antioch, which by its 9th canon determines the bounds of the authority of church administration, and in particular the authority of the diocesan bishop.

The legal basis for the exercise of the legislative power of the bishop consists in his independent position within the church entrusted to him. By virtue of that position, the bishop himself has the right to regulate the internal life of the Church within his diocese, and everyone without exception is bound to submit to him in this. And this position of his derives from his hierarchical rank, by which he is a successor of the apostles, and, as a member of the episcopate—which is one and spiritually indivisible—the bishop has the duty to preserve the bond with the other bishops and the bond of his own church with the other churches, and to fulfil the apostolic calling within his own church. And in view of the fact that the canonical ordinances of councils have only a general significance and do not foresee all the possible circumstances that may arise according to time and place, and that from these general ordinances particular ones must yet be derived according to the circumstances and needs that arise, the bishop will not be able, within the bounds of the church entrusted to him, to fulfil his apostolic calling unless he has the power to prescribe laws which, as such, would have binding force for all within that church. This power of the bishop extends to all matters that concern the Church, and of course within the bounds of his own church.[1] As regards the spirit of episcopal legislative ordinances, they must stand in unconditional dependence upon the general canonical prescriptions, and must be only an application of those general canonical prescriptions to the particular circumstances of the diocese concerned. An episcopal ordinance that conflicted with the canons, or contained something on which the canons are silent, or did not express what has been established and proclaimed as law at the relevant provincial councils, or, finally, that stood in conflict with existing state laws—where those laws are not contrary to the spirit of the Church—such an ordinance of a bishop is null and has no binding force for anyone.[2]

The bishop has the right to exercise his legislative power personally, in the form of pastoral epistles, which must contain not simply a bare ordinance on some matter, but also the purpose and the reasons for which it is issued, and must in general be set forth in a more instructive than a commanding tone. This is conditioned by the very spirit of the Christian Church, which, in order to secure compliance with its prescriptions, cannot employ—as it has never employed—force and physical coercive means, but only instruction, acting upon men’s conscience through persuasion and winning them to obedience. The Fathers of the Church, in their epistles, always issued their ordinances as their own modest opinions, which they then sought to justify by expediency and to confirm by the canons.[3] These pastoral epistles of the bishop are addressed either to all the faithful of the diocese concerned—in which case the parish clergy are bound to read them publicly to the people at the solemn liturgy—or else they are addressed to the clergy, in which case they are usually called circular letters (encyclicals), which the clergy, under pain of excommunication or even deposition, are bound to heed and unconditionally obey.[4]

Just as in ancient times bishops heard the opinion of the presbyteral council before issuing any ordinance to the clergy and the faithful, so too today bishops usually hear beforehand the opinion of their consistory on matters concerning which something needs to be ordained, and the circular letters to the clergy which are issued, following the consistory’s decision, jointly with the bishop, are called consistorial ordinances, which as such have legal and consequently universally binding force within the diocese concerned.[5]

In issuing legislative ordinances, within the bounds canonically prescribed, bishops are entirely independent,[6] nor is there any canon obliging a bishop to give prior notice to the provincial council of ordinances which he finds necessary to issue within his diocese. Given the bond that exists between Church and State, and also because in certain circumstances a bishop may need the assistance of the state authority with regard to some ordinances, it is today generally provided by law that, at the same time as an ordinance is issued and promulgated, a copy of that same ordinance must be sent, for its information, to the relevant political authority.[7]


[1] Ap. 35, I Ecum. 15, II Ecum. 2, III Ecum. 8, IV Ecum. 5, Ancyra 13, Antioch 13, 22, Sardica 3, Carthage 48, etc.

[2] See §§ 107, 108 and 110 of this book.

[3] See, for instance, canon 4 of Dionysius of Alexandria and canon 6 of Gregory of Nyssa.

[4] See § 125 of this book.

[5] Cf. § 114 of this book.

[6] Cf. canon 30 of Basil the Great, by which he issues a directive concerning a matter on which the canons say nothing, but which nevertheless becomes law for Basil the Great’s own jurisdiction, and afterward also becomes the common law for the whole church (canon 2 of the Council in Trullo).

[7] For Austria in this regard cf. the court decrees: Oct. 25, 1776; Feb. 20, 1782; Mar. 3 and Apr. 17, 1784; Mar. 17, 1791; and Dec. 12, 1816.

§ 142. Statutes of Brotherhoods

There have existed, and there exist today in the Church, numerous brotherhoods, which, through the joint action of their members, strive toward certain pious aims, or which have the task of cultivating certain means which the Church in general requires for the attainment of her aim.[1] All these brotherhoods, or communities of the faithful, as soon as they are lawfully recognized, enjoy their autonomy for their internal affairs, and on the basis of that autonomy have the right to issue corresponding laws, which regulate the relations of the brotherhoods themselves and the obligations of their members. The autonomous right which one or another church brotherhood enjoys is founded upon the corresponding law, issued by the competent higher authority with regard to the aim and composition of the brotherhood itself. On the basis of this law, the brotherhood itself draws up its own statute, which as such becomes the source of particular regulations for the members of the brotherhood. This statute in itself requires approval from the competent authority, insofar as that authority is called upon to attest that the statute is founded upon the corresponding law which that same authority issued.

For a brotherhood’s statute to have legal significance, it must be founded upon the canonical law of the Church, and in general upon the corresponding legal prescriptions of the competent church authority. The autonomous right that derives therefrom can move only within strictly defined bounds, and accordingly the legal regulations which the brotherhood issues must contain nothing that would conflict with the fundamental constitution of the brotherhood itself. If a brotherhood oversteps the bounds set for it, it loses its autonomy; and if, by its nature, a brotherhood is bound up with the constitution of the Church herself, it becomes subject to the general laws until such time as it again shows itself worthy to enjoy autonomy; if it is not of such a nature, and does not stand in a causal connection with the constitution of the Church, then the brotherhood itself thereby ceases to exist as a legal entity.[2]


[1] See the decision of the synod of the patriarch of Constantinople of March 17, 1366 in Acta Patr. Const. I, 609. By these latter associations are meant associations for the cultivation of theological science, for the upbringing of youth in the Christian spirit, and the like.

[2] On the authority of the church as against the autonomous right of the respective church associations, cf. Ap. 39, IV Ecum. 4, Antioch 9, etc.

§ 143. General Survey

In law, whether in the objective or in the subjective sense, is contained the notion of its inviolability, and from this there directly arises the need to preserve that inviolability and to secure, by lawful means, the free and full exercise of the right. What may be violated is either private or public right. In the first case, the violation touches some individual person in the exercise of what rightfully belongs to him; in the second, it touches only the right in its objective sense. In a violation of private right, the person concerned does not oppose the right as an objective norm, but only fails to recognize that a particular person may exercise it, and he submits to the force of the objective right while opposing only that person; accordingly, a violation of private right can be regarded only as a relative violation. In a violation of public right, the person concerned has offended against the public legal order and has touched the very substance of the right itself; such a violation is therefore regarded as an offence, and consequently as punishable. To preserve a right from every violation constitutes one of the essential conditions of the very existence of that right, without which, in the strict sense, no right can even be conceived. Such an essential condition of the right itself—namely, its preservation from violation—cannot be left to the personal discretion of individual persons without precisely prescribed legal rules, for then the very existence of the right would be exposed to chance. For this reason, and since the violation of a right is, by its very appearance, contemporary with the origin of the right itself, the idea also arose, at the establishment of a right, of the need for judicial aid against every violation of the right, and it was required of the court that it restore the disturbed order to the state in which it had been before the violation of the right. It is therefore the task of the judiciary to preserve the right inviolate and to guarantee to everyone its free exercise.[1]

From the independent position of the Church herself, as a social organism (§. 2), there also arises the Church’s power to exercise, on the basis of her own particular laws, her own judgment concerning every violation of her right, and to employ all coercive means at her disposal, by her very nature, against those members of the Church who violate the order established within her and place obstacles in the way of her free striving toward the fulfilment of her task (§. 1). The foundation of church judicature was laid by the Founder of the Church Himself, when He said to His disciples: ‘If thy brother trespass against thee, go and tell him his fault between thee and him alone; if he shall hear thee, thou hast gained thy brother; but if he will not hear thee, take with thee one or two more, that every word may be established by the mouth of two or three witnesses; and if he shall neglect to hear them, tell it unto the church; but if he neglect to hear the church also, let him be unto thee as a heathen man and a publican.’[2] From that word ‘trespass’ one must not understand that this speaks here of the judgment of conscience and of the inward sins of a man in thought, which constitute the province of the confessor at confession; rather, what is spoken of here are the outward, social relations within the domain of the Church, among the members of the Church, and it is ordained what means must first be employed when some dispute arises between two of them—namely, that witnesses must be called for this purpose, so that the dispute be settled by agreement, and if that does not succeed, that the matter be handed over to the public court of the Church, which court, if the person concerned does not submit, shall punish him with the established penalties. Church judicature for disputes that arise among members of the Church in matters of outward church relations is therefore not something which the Church exercises on the basis of some delegation received from the state or another similar source, but is entirely independent and self-existent, and the Church exercises it by that authority which she received directly from her Founder. On the basis, therefore, of divine right, there exists in the Church her own particular judicature, and from that right the canonical doctrine of church judicature developed; and church legislation prescribed, in the course of time, the corresponding particulars which it found necessary to prescribe for the proper exercise of that same judicature. And in disputed matters concerning civil relations among members of the Church, the church court likewise adjudicated; but in doing so that court did not act by any independent jurisdiction of the Church in civil affairs, for by her very nature the Church cannot possess such jurisdiction; rather, this was, and can be, either when the state authority hands it over to the Church, or else when the faithful, in their disputes of a civil nature, themselves have recourse to the mediating court (arbitration) of the Church and voluntarily submit to the decision of that court.

The right to exercise judicature in the Church belongs to the bishops. In giving His apostles the power to judge ‘the brethren,’ the Founder of the Church thereby showed that the power of judging must belong in the Church to those persons who are the successors of the apostles, that is, the bishops. For this reason the canons speak only of bishops as judges in every disputed matter among the members of the Church;[3] and the canons acknowledge this power to them so fully and exclusively that they threaten with severe penalties anyone who, bypassing the bishop, has recourse to another court,[4] and they declare illegal and void every court which, independently of the bishop, is constituted by priests or others in the Church.[5] If the canons forbid priests to constitute a court by themselves, without the bishop, they forbid this all the more to persons who do not belong to the Orthodox Church, who have broken unity with her.[6] In the earlier times of the Church, and to some extent even today, we find that within defined limits certain sacred persons without episcopal rank also exercised church judicature; but this occurs only by the express authorization of the bishop, and the judgment of such persons is not independent, nor are the decisions of such a court binding of themselves, but they depend, as canonically they must depend, upon the corresponding episcopal confirmation, and only then can they have binding force.

Everything that concerns the life of the Church, both as regards the clergy and as regards the faithful people, is subject to church judicature. In accordance with the independence of the Church’s legislative power, the Church has the right to pronounce her judgment in all matters to which that legislative power extends, and consequently to judge everyone who offends against her laws. The church clergy are subject, by their very position, to the judgment of the Church; but the faithful laity are likewise subject to her judgment in spiritual matters, for, as members of the Church who are such by their own free will, if they wish to enjoy the benefits which the Church gives them, they have the moral duty to obey her laws and to answer before her court for every breach of those laws. Everything that concerns the faith and the moral life of all the members of the Church is subject to the Church’s oversight. Accordingly, her judgment likewise extends both to offences concerning the faith and the religious life within the Church, and to the affairs of every member of the Church in matters of moral life, whether those affairs are of a personal nature or arise from mutual relations among the members of the Church.


[1] Cf. Puchta, Cursus der Institutionen (ed. cit.) I, 78 fg. Unger, System des ö. a. Privatrechts. II Bd. §§. 109. 110. 112.

[2] Matt. 18:15—17. Cf. Archim. Ioann’s Foundations of Ecclesiastical Court (Orthodox Interlocutor 1858. II, 325 ff.)

[3] I Ecum. canon 5, and the commentary of Archim. Ioann on this canon (I, 294—296).

[4] II Ecum. canon 6, Carth. 15, 104.

[5] Canon 13 of the Protodeutera, Carth. 10, 11.

[6] III Ecum. canons 1, 3.

§ 144. Church-Judicial Competence in Its Various Changes

1. In the first centuries, when the Church occupied an isolated position amid the heathen peoples of the Roman state, and had to avoid every connection with the heathen state authority, all disputed matters that arose among Christians—whether those matters concerned church relations or the relations of their mutual social life—were argued and settled before the church court. This was required by the very position of the Church in the time of persecution, and it was likewise ordained both by the prescriptions of the New Testament Scripture and by the prescriptions of the church legislation of that age. The Apostle Paul writes to the Corinthians: “Dare any of you, having a matter against another, go to law before the unjust, and not before the saints? Do ye not know that the saints shall judge the world? And if the world shall be judged by you, are ye unworthy to judge the smallest matters?… But ye, when ye have matters of this life, take them and set them to judge who are least esteemed in the church. I speak to your shame. Is it so, that there is not a wise man among you? no, not one that shall be able to judge between his brethren?”[1] In keeping with this admonition of the Apostle, we find among the earliest legislative ordinances of the Church that they must submit to the church court in all matters, not only ecclesiastical but civil as well, both as members of the clergy,[2] and as faithful laymen.[3] In the third century, when it seems some Christians began to disregard the church court and to have recourse to secular ones, we accordingly read a fresh admonition to Christians that they must by no means allow heathen judges to adjudicate the disputes that arise among them.[4] For this reason, besides the ordinary church courts for offences of members of the clergy and their occasional mutual disputes, there existed a special court attached to every bishop, and before that court appeared all the faithful who had some disputed matter, submitting to the judgment which, after the corresponding hearing, the bishop pronounced.[5] This church court, and likewise its judgments, naturally had no significance whatsoever before the state authority of that time, and were valid only within the domain of the Church. But when, in the fourth century, freedom was granted to the Christian Church in the Greco-Roman state, the church court too was then recognized by the state authority, and its decisions were accorded the same weight as the decisions of the other courts in the state.

We have seen that the competence of the church court in matters touching the Church proceeds from divine right, and that accordingly, in the exercise of judgment in those matters, the Church has her own independent jurisdiction, nor does she require anyone’s recognition of it; and we have also seen that jurisdiction in civil relations belongs, or can belong, to her only relatively. The former was recognized as belonging to the Church already from the first Christian emperors, and the civil courts were resolutely forbidden to intrude into matters touching the life of the Church.[6] As regards the latter, it was necessary to establish a definite relation corresponding to the new position which the Church had assumed in the Greco-Roman state: it was necessary to determine for what persons the church court was competent in matters touching outward civil relations, and for what matters the civil court was competent.

As regards persons in holy orders, the canons strictly forbid these persons to have recourse to secular courts for the various disputes that arise among them, and command them to turn, for this purpose, only to the church court.[7] The emperors of the fourth and fifth centuries recognized this competence of the church courts with greater or lesser restrictions.[8] The Emperor Justinian, as in other matters so also in this one, established a corresponding permanent order, precisely determining the relation between the church court and the secular court. He issued several laws in this regard.[9] The substance of these laws consists in the following: 1) All disputed church matters, and likewise those concerning the administration of church property, are subject to the judgment of the local bishop; a cleric dissatisfied with the episcopal judgment may appeal to the metropolitan, and from the metropolitan’s court to the patriarch, as the final court. 2) A layman may seek judgment against a cleric before the bishop; and if the defendant does not, within ten days, transfer the matter to the secular court, the matter is then concluded at the episcopal court, and the secular court merely executes the bishop’s judgment. 3) In criminal matters both the church court and the civil court take part: if a criminal case is heard before the episcopal court and the accused is found guilty, the bishop first strips that guilty person of holy orders, and then hands him over to the civil court; but if such a case is heard before the civil court, that court, having determined the degree of guilt, sends its opinion in writing for the bishop’s judgment, and if the bishop agrees with that opinion, he strips the guilty person of holy orders and returns him to the civil court, while if the bishop does not agree with the opinion of the civil court, the matter then passes to the judgment of the emperor, in whose tribunal, moreover, the patriarch also takes part, and often other high church dignitaries as well.[10] 4) All disputed matters among bishops, whether ecclesiastical or civil, fall under the judgment of the provincial council together with the metropolitan, and from that court an appeal lies to the patriarch. 5) Finally, a bishop may not be summoned before a civil court to give personal testimony about anything, or for any other reason; a judge who should do so loses his office and pays a heavy fine to the church of the bishop whom he sought to try, while one who should assist a judge against a bishop is punished with banishment.[11] In the first half of the seventh century the Emperor Heraclius regulated this differently, and extended the power of the church court still further, recognizing the right of bishops to judge directly the criminal matters of clergy, and, having condemned them and stripped them of holy orders, to hand them over to the civil court for further punishment.[12] In the Epanagoge, the competence of the episcopal court over clergy is recognized for all offences without distinction, except for the single offence of high treason.[13] The Byzantine emperors of the second half of the Middle Ages protected the ecclesiastical courts, by several laws, against secular authorities who might presume to violate the rights of those courts.[14] The chief ordinances of Greco-Roman legislation on this matter passed into the canonical collections of the Orthodox Church.[15]

On the basis of the earlier church practice that all disputed matters and offences of the lay faithful be judged before the church court,[16] church legislation continued, even after the recognition of the Church’s freedom in the Greco-Roman state, to issue prescriptions concerning those disputed matters and the various offences of the laity.[17] These prescriptions were also recognized by the state authority, and thereby, in the main, so too was the competence of the church courts as against the laity. Moreover, given the bond into which the state entered with the Church, and in view of the fact that, from that time, the civil courts too had become permeated with the Christian spirit, the church court, in disputed matters among laymen themselves, or between laymen and clergy, was generally regarded merely as a court of mediation (arbitration).[18] Constantine the Great permitted recourse to the bishop in civil disputes, and recognized the decision of the episcopal court as fully valid, without any further appeal, if both parties agreed to be judged before that episcopal court.[19] Afterward, the same emperor ordained that it was free, in such disputes, to have recourse to the bishop’s court if only one party wished it, regardless of whether the other party agreed.[20] This was, however, revoked by the emperors who followed, and Constantine’s first ordinance was reinstated.[21] As a result of this, and also for the reason that the church courts at that time offered greater assurance that a just judgment would be pronounced than did the civil courts, the episcopal courts were burdened with countless matters of every kind of dispute of the most private nature,[22] so that in the end it became necessary to regulate by law the competence, in such matters, of the church court and the civil court. Leaving to this latter court, in general, all civil disputes, matters of faith, of the holy mysteries and of Christian morals were assigned to the competence of the church court. This was done and finally settled under the Emperor Alexios Komnenos, who by a novel of the year 1086 ordained that all matters touching the soul, and likewise all matrimonial matters, must be subject to episcopal judgment and decision.[23] This novel became, from that time, the governing rule for the relations between the church courts and the civil courts as regards their competence.[24] Besides these matters, the Church was, from the most ancient times and throughout all the following ages, recognized as having the right to hold under her protection all charitable institutions, orphans, widows, and in general all those who were without protection.[25] But even though certain disputed matters were placed outside the competence of the church courts, the oversight of the episcopate over the conduct of judges in the civil courts was not thereby taken away, and every bishop, if some secular judge seemed to him suspect for any reason, had the right to take any disputed matter before his own court.[26] This influence of the church authority upon judicature in general, and especially the Church’s protection of everyone who unjustly fell under a secular court, is seen particularly in the so-called right of sanctuary (jus asyli). By this right, it was enough for anyone pursued by the secular courts to set foot within the enclosure of the church, and thereafter no one might pursue him until the matter in question had been properly resolved.[27] This right of the Church to protect the persecuted was recognized by all the Greco-Roman emperors, with greater or lesser restrictions,[28] and whoever forcibly seized someone from church sanctuary was punished with lifelong banishment.[29] The same right held good for the Church of Hagia Sophia in Constantinople still in the mid-fourteenth century.[30]

As a result of the bond which, in the course of the centuries, became ever closer between the church and state authorities in the Byzantine empire, the boundaries of competence between the church courts and the secular courts became increasingly hard to distinguish. In all matters, whether ecclesiastical or civil, both the church authority and the civil authority took part to a greater or lesser degree: the one influenced the affairs of the other, without this giving rise to any conflict. During the period of Latin domination in Constantinople, the legal sciences among the laity fell almost entirely into neglect, and as a result the civil judiciary fell from its former eminent position, whereas among the clergy everything remained as before, and the church courts maintained their former standing. This circumstance contributed to a broad expansion of the jurisdiction of the church councils, and at those councils—that is, at the higher and lower church courts—there were adjudicated, besides church matters, not only matrimonial affairs and the property side of matrimonial questions, but also questions of inheritance, of property rights, and in general everything that today falls within the competence of civil jurisdiction. And since the old rule always remained in force that it was left to everyone’s choice, in disputed matters, to have recourse either to the civil or to the church court, the state authority accordingly had no grounds to prevent the church courts from developing that activity which they actually did develop in the last period of the existence of the Byzantine empire. When Mehmed II, after the conquest of Constantinople, recognized to the Greek hierarchy those privileges in judicial matters among Christians which it enjoys even today, he thereby only confirmed to the hierarchy what it had already possessed under the last Byzantine emperors.[31]

II. Today, apart from the four Eastern patriarchates, in all the other autocephalous local Orthodox churches, general disputed matters, both of laymen and of clergy, are judged by the civil courts. In view of the advancement of the legal sciences in general, and in particular the good ordering of the civil courts in the Christian states concerned, and consequently the assurance that strict justice is administered in those courts, the Orthodox Church has, without opposition, renounced her former privileges in this regard, and has in fact recognized, for her own domain as well, the jurisdiction of the civil courts for disputed matters.

By present-day law, the church court is competent to judge clergy for offences in the performance of the sacred rites and for bad and unbecoming conduct, then in disputes arising over the enjoyment of church or monastic property and over parish income, and finally in matters arising from insults offered. If, in the course of investigating and adjudicating clerical offences, it is observed that the offence is combined with a crime, the church courts hand the matter over to the civil courts for further judgment.[32] In everything else, clergy fall under the civil court; except that in these cases, when a cleric comes under the civil court, that court, before subjecting the accused to examination, notifies the church authority of this and of the nature of the charge to which that person is subject, and this so that the same church authority may appoint another cleric to perform the sacred rites; and when judgment is pronounced, the civil court communicates that judgment to the church authority, so that this authority may, in such a case, give the appropriate order concerning the sentenced cleric, in accordance with the relevant church laws.[33] As regards laymen, the church court is competent in matters touching marriage, namely: 1) unlawfully contracted marriages, 2) the dissolution and divorce of marriage, and 3) the validity of marriage.[34] Questions of the enjoyment of property arising from matrimonial suits fall within the competence of the civil courts.[35]


[1] 1 Cor. 6:1—5. 1 Tim. ch. 3 and ch. 5. Tit. 1:5—10. Cf. Archim. Ioann: Ancient Rules of Ecclesiastical Court (Orthodox Interlocutor 1859. II, 3 ff.) and by the same author: External or Public Ecclesiastical Court (Christian Reading 1865 I, 495 ff.); N. Sokolov: Ecclesiastical Court in the First Three Centuries (the Orthodox Review 1870 II, 302 ff.) and by the same author: Canonical Structure of Ecclesiastical Court according to the Principles of Ecumenical Legislation (Ib. II, 587 ff. 752 ff.); Dr. Schilling, De origine jurisdictionis eccl. in causis civilibus. Lips., 1825; C. F. Jungk, De originibus et progressu episcopalis judicii in causis civilibus laïcorum usque ad Justinianum. Berolin., 1832; E. Friedberg, De finium inter ecclesiam et civitatem regundorum judicio quid medii aevi doctores et leges statuerint. Lipsiae, 1861.; C. Ziegler, De episcopis eorumque juribus. Norimb. 1686 (cap. 30. p. 814—884: de jurisdictione et judicio episcopali).

[2] On the moral offenses of the clergy see Ap. canons 42—44, 54—57, etc.; on criminal matters—Ap. canons 55, 56, 74, 75; on domestic matters—Ap. canons 5, 51; on public offenses—Ap. canons 66, 84.

[3] On matrimonial matters see Ap. canon 48; on violence—Ap. canon 67; on murder—Ap. canon 66; on sacrilege—Ap. canons 72, 73; on civil matters—Ap. canon 84.

[4] Μὴ ἐρχέσθωσαν ἐπὶ κριτήριον ἐθνικόν, ἀλλὰ μὴν μηδὲ ἀνέχεσθε κοσμικοὺς ἄρχοντας κατὰ τῶν ὑμετέρων δικάζειν. Μὴ οὖν γινωσκέτωσαν τὰ ἔθνη τὰς πρὸς ἀλλήλους ὑμῶν διαφοράς, μήτε καθ᾽ ἑαυτῶν μαρτυρίαν παραδέχεσθε τοὺς ἀπίστους, μήτε κρίνεσθε ἐπ᾽ αὐτῶν Const. apost. II, 45. 46.

[5] Ibid. II, 44—51

[6] Cf. Cod. Theodos. XVI, 11. const. 1, as well as Cod. Justin. de episcopali audientia et diversis capitulis, quae ad jus curamque et reverentiam pertinent episcopalem I, 4.

[7] I Ecum. canons 2, 5, 17; II Ecum. 6; IV Ecum. 9, 21; Antioch. 11, 12; Sardica 7, 8, 20; Carth. 15, 104, etc.

[8] Cod. Theod. IX, 45. const. 15., XVI, 2. const. 1. 12. 23. 41. 47.

[9] Nov. 79. c. 1., nov. 83. c. 1., nov. 86. c. 2, and chiefly nov. 123. cap. 8. 21. 22. 23. 24.

[10] The scholia on the Nomocanon VIII, 13 (Ath. Synt. I, 159). Cf. novels 85 and 86 of the Emperor Isaac Angelus of the year 1187 (Zachariae. pag. 508. sq.)

[11] Archim. Ioann’s Ecclesiastical Court, the place cited, p. 501—502.

[12] Nov. Heraclii a. 629 (Zachariae. p. 44 sq.).

[13] Epanag. XI, 11. 14.

[14] Nov. imp. Joannis Comneni a. 1124 vel 1139, nov. Manuelis Comneni a. 1151 vel 1166., nov. Joannis Ducae Vatatzae a. 1229. et nov. Andronici senioris a. 1312 (Zachar. p. 428. 457. 572. 633).

[15] Cf. Blastares’ Syntagma Δ, 8 (Ath. Synt. VI, 221 ff.)

[16] See notes 3. and 4. of this §

[17] Cf. on the various public offenses—the canons of Basil the Great 2. 7. 8. 11. 22. 25. 26. 30. 33. 37. 38. 40. 42. 43. 49. 52. 54. 56. 57. 61. 64. 65. 66. 67. 68. 72. 75. 76. 78. 79. 82. 83., Trull. 50. 51. 60. 65. 66. 69. 71. 79. 96. 100. etc.

[18] Cf. Beveregii Synodicon Tom II, Annot. pag. 204.

[19] Imper. Constantinus A. “Judex pro sua sollicitudine observare debebit, ut, si ad episcopale judicium provocetur, silentium accomodetur. Et si quis ad legem christianam negotium transferre voluerit et illud judicium observare, audiatur, etiamsi negotium apud judicem sit inchoactum, et pro sanctis habeatur, quicquid ab his fuerit judicatum: ita tamen ne usurpetur in eo, ut unus ex litigantibus pergat ad supradictum auditorium, et arbitrium suum enuntiet. Judex enim praesentis causae integre habere debet arbitrium, et omnibus accepto latis pronunciet. Dat. IX Kal. Jul. Constantinopoli Licinio A. et. Crispo Caes. Coss.”

[20] Imp. Constantinus A. Ablavio Pf. P., dat. III Non. Mai 331.

[21] Arcadius et Honorius: “Si qui ex consensu apud sacrae legis antistitem litigare voluerint, non vetabuntur” (Cod. Justin. I, 4. const. 7). Arcadius, Honorius et Theodosius: “Episcopale judicium ratum sit omnibus, qui se audiri a sacerdotibus elegerint, eamque illorum judicationi adhibendam esse reverentiam jubemus, quam vestris deferri necesse est potestatibus, a quibus non licet provocare” (Ib. const. 8). Justinianus: “Has autem actiones, si quidem ad ecclesiastica negotia pertinent, necesse fore jubemus, ut a solis religiosissimis episcopis, aut a metropolitanis, aut a sacris synodis, aut a sanctissimis patriarchis cognoscantur. Si vero civilium rerum controversia sit, volentes quaestionem apud antistites instituere, patiemur, invitos tamen non cogemus, cum judicia civilia sint, si ea adire malint, apud quae licet etiam de criminibus cognoscere” (Ib. const. 29 §. 4)

[22] Augustine says of Ambrose of Milan: “Secludentibus me ab ejus aure atque ore catervis negotiosorum hominum, quorum infirmitatibus serviebat.” Confess. VI, 3; and again of himself he writes: “Quantum attinet ad meum commodum, multo mallem per singulos dies certis horis aliquid manibus operari, et caeteras horas habere ad legendum et orandum, quam tumultuosissimas perplexitates causarum alienarum pati de negotiis saecularibus vel judicando dirimendis, vel interveniendo praecidendis.” De oper. monach. c. 37.

[23] Τὰ μέντοι ψυχικὰ ἅπαντα, καὶ αὐτὰ δὴ τὰ συνοικέσια, παρὰ τῶν ἀρχιεπισκόπων καὶ ἐπισκόπων ὀφείλουσι κρίνεσθαί τε καὶ ἐκβιβάζεσθαι. Nov. a. 1086. (Ath. Synt. V, 281)

[24] See the scholia on Nomocanon IX, 1 (Ath. Synt. I, 165).

[25] See Cod. Justin. lib. I, tit. III: de episcopis et clericis, et orphanotrophis, et xenodochis, et brephotrophis, et phochotrophis etc. Cf. the novel of Emperor Heraclius between the years 620 and 629 (Zachariae. p. 43), by which the Church’s right over charitable institutions is recognized.

[26] Basilicor. lib. VI. tit. 22. c. 1 ff.

[27] Cod. Justin. I, 12: de his, qui ad ecclesiam confugiunt. Cf. Basilicor. V, 1, 11 sq. Cf. Kraus, Real-Encyklopädie s. v. Asylrecht (I, 101) and Herzog, Real-Encyklopädie. I, 567 fg.

[28] Cf. Novels 17 and 37 of Justinian, and Ath. Synt. V, 218.

[29] See Prochiron 39, 7 (the Kormchaia ch. 48, tr. 39., 7., the aforementioned ed. II f. 162): “иже прибѣгшаго во святую церковь, на свое господство надѣяся, исторгнеть, біенъ бывъ отнюдъ и во изгнанія посылается”. Cf. Basilicor. lib. LX tit. 45. c. 18

[30] See the ordinance of 1343 of Emperor John Cantacuzene (Acta Patr. Constant. I, 232). In a certain respect the Patriarchate of Constantinople enjoys this privilege even today. See the kanonismos on the organization of the synod, V, 2.

[31] See § 27 of this book.

[32] See, for instance, § 185—197 of the law on church authorities in Serbia, or arts. 148—152 of the statute of the Russian consistories of 1883.

[33] For Austria see § 29 of the law of 7 May 1874 and, in connection with these, the ministerial ordinances of 14 March 1878 no. 3504, of 28 December 1878 no. 17507, and of 25 January 1880 no. 1091; for Serbia § 196 of the law on church authorities; for Russia §§ 177 and 178 of the consistorial statute; for Greece the law of 26 April 1870.

[34] In the Cisleithanian part of the Austro-Hungarian monarchy this falls within the competence of the civil courts pursuant to § 14 of the law of 20 November 1852 (N. 251 R. G. B.), and from the year 1894 in Hungary as well (act no. XXXI of 1894).

[35] § 117 of the Austrian civil code; for Greece art. 16 of the synodal statute of 1852; for Serbia pt. 6 § 96 of the law on church authorities.—For the rest, on the competence of the ecclesiastical courts, see the following § 145.

§ 145. Church Courts

Church legislation sets forth, in sufficient detail, what courts are to exist in the Church, and what is the competence of these various courts. Canon 6 of the Second Ecumenical Council prescribes the course of judgment in church matters, and canon 9 of the Fourth Ecumenical Council prescribes the same for matters of a private character among clergy. Balsamon, in his commentary on this latter canon, on the basis of the practice existing in the twelfth century with regard to judgment, says: “If a cleric is to bring suit against another cleric, or against a bishop, or against a metropolitan, he must, in accordance with the laws, submit his complaint before that court to which the accused is subject, for clerics and monks must appear before the court of the local bishop, bishops before the court of the metropolitan, and metropolitans before the court of the patriarch.”[1] Here we are clearly and distinctly presented with three judicial instances: the episcopal, the metropolitan, and the patriarchal. From other sources we learn that, below the episcopal, there existed yet another judicial instance for small districts within the dioceses, which, in today’s church-administrative terminology among us, would be called the archpriestly (protopresbyteral) instance.[2] In this way, in the canonical sources we find four judicial instances: the three mentioned, and the archpriestly.

By the canonical basis of the constitution of the Orthodox Church, every power within her is exercised conciliarly (§. 57), and consequently so too is the judicial power. Subject to the personal judgment of the bishop are only such offences of clergy as touch chiefly their conscience, and which are not attended by public scandal, and which as such can be corrected by archpastoral counsel and admonition on the part of the bishop concerned. The bishop exercises this personal judgment of his without any formality, and his judgment is not subject to review by any further court.[3]

I. The lowest instance of church or spiritual judicature is constituted by the archpriestly court. This court is not independent, but is exercised by delegation of the diocesan bishop. The origin of this court dates back to the first centuries of the Church.[4] When chorepiscopoi were established as an independent institution in the church constitution, these chorepiscopoi exercised this judicature. After the independence of the chorepiscopoi was abolished by canon 57 of the Council of Laodicea, and they were replaced by periodeutai, the judicial power which the former had exercised passed to the periodeutai;[5] and when afterward the district archpriests permanently took over the office of periodeutes (§. 118), then all the official rights of the periodeutes passed to the archpriests. By the relation of dependence of the chorepiscopoi, and afterward of the periodeutai and district archpriests, upon the diocesan bishop, the relation of their judicial power to the judicial power of the diocesan bishops is likewise determined.

To the archpriestly court belongs, canonically, the examination of various disputes that arise among clergy in matters of service, and likewise complaints which church communities or individual laymen may chance to bring against clergy concerning their conduct of service. If the archpriest succeeds in settling these disputes, he then reports this, for information, in his ordinary report to the diocesan authority; if he does not succeed, he submits the matter to that same authority for further investigation and judgment.[6]

II. The episcopal court has always, in the Church, been composed, together with the bishop, of elected members from the diocesan clergy.[7] Since the archpriestly court is not, by the canons, an independent court but only a delegated one, the first instance in judicial matters within the competence of the church authority is constituted by this episcopal court, to which all are bound to submit who have some disputed matter over which the church authority is competent, under pain of severe penalty should they disregard it.[8]

In the sources of church law, the matters on which the episcopal court, in the older period, deliberated and pronounced judgment are set out in detail.[9] Today this court is constituted by the diocesan consistories, and in the first instance they judge those matters which we mentioned at the close of the preceding paragraph.[10]

III. The metropolitan court, of which mention is made in the canonical sources, is exercised at the provincial (diocesan or metropolitan) councils (§. 89). The provincial council is either a court of first instance, or else a court of second instance. As a first instance it holds good in disputes between diocesan bishops, and then in respect of complaints which clergy or laymen may chance to bring against a diocesan bishop; as a second instance, that is, as an appellate court, the provincial council holds good in those matters on which the episcopal (consistorial) court has pronounced its judgment.[11]

Today this court is exercised by the corresponding supreme central bodies in the autocephalous local churches concerned (§. 91). Among the existing synodal statutes we find the subjects of the judicial competence of the metropolitan court precisely arranged in the statute of the Bukovina-Dalmatian metropolitanate. By that statute the metropolitan court is a court of first instance: a) in disputes that occur generally among diocesan bishops, b) in disputes of competence that arise, in the sphere of church administration and church judicature, between the diocesan authority and some subordinate organic element of it—a monas[…]

of this, today in Greece, if a canonical offence of a bishop is to be judged, all the bishops of the kingdom are convened at the metropolitan see, and, having constituted a general council, undertake the investigation and then pronounce judgment upon the accused bishop.[12]

IV. The metropolitan courts were the final judicial instance in the whole Church for as long as all metropolitans, as regards internal administration, were independent in their own metropolitanates. When the patriarchates were established, only some metropolitans retained their independence, while the majority of the other metropolitanates entered into the composition of the newly founded patriarchates (§. 86). As a result of this change, just as the metropolitan councils of these subordinate metropolitanates passed into a corresponding dependence upon the patriarchal councils in administrative relations, so too did the judicature which the latter had exercised. In this way the patriarchal court arose, as a new judicial instance for the whole extent of the church provinces of the patriarchate concerned. The basis of this patriarchal court we find in those canonical sources mentioned at the beginning of this paragraph, and likewise in canon 36 of the Council in Trullo.

In the exercise of church judicature, the patriarchal court, according to the constituent organic parts of the patriarchates themselves, is a court of first, second, or third instance. As a first instance this court acts in all complaints that anyone may bring against a metropolitan within the extent of the patriarchate concerned, then in complaints among metropolitans and complaints of metropolitans against their clergy or against diocesan bishops, and finally when a patriarch is to be judged. As a second instance the same court acts in complaints against the judgments of the metropolitan courts; and as the third and final instance the patriarchal court pronounces final decision in all matters that have been argued before the lower courts and which are submitted to it for final judgment.[13] — This competence of the patriarchal court, which the sources of church law present to us, holds good even today in the four Eastern patriarchates, with the corresponding changes, according to the circumstances of the time.[14]

3. Church-Judicial Procedure.


[1] ᾿Οφείλομεν οὖν λέγειν, ὡς, εἴ τις κληρικὸς μέλλει γομνάσαι ὑπόθεσιν κατὰ κληρικοῦ, ἢ ἐπισκόπου, ἢ μητροπολίτου, τῷ φόρῳ τοῦ ἐναγομένου κατὰ νόμους ἀκολουθείτω. Οἱ μὲν γὰρ κληρικοί, καὶ μοναχοί, παρὰ τῷ ἐγχωρίῳ ἐπισκόπῳ ἐλκυσθέσονται, ὁ ἐπίσκοπος παρὰ τῷ μητροπολίτῃ, καὶ ὁ μητροπολίτης παρὰ τῷ πατριάρχῃ. Ath. Synt. II, 238.

[2] Cf. Pavel, On Offices and Institutions, p. 12—16, 69.

[3] “Судопроизводству непосредствено архіерейскому подлежатъ: а) проступки невѣдѣнія и нечаянности, требующіе исправленія и очищенія совѣсти священнослужительской іерархическимъ дѣйствіемъ архіерея и неудобоподвергаемые гласности и формамъ обыкновеннаго суда; б) вообще проступки противъ должности и благоповеденія, несоединенные съ явнымъ вредомъ и соблазномъ, замѣченные въ священнослужителѣ, котораго прежнее поведеніе было неукоризненно; в) жалобы, приносимыя именно съ тѣмъ, чтобы неправильно поступившаго исправить архипастырскимъ судомъ и назиданіемъ безъ формальнаго дѣлопроизводства. Въ такихъ случаяхъ епархіальный архіерей можетъ поручать непосредственно отъ себя благочинному или другому довѣренному духовному лицу произвесть негласное дознаніе, и если справедливость оговора или замѣчанія подтверждается, то вызывать обвиняемаго къ себѣ, испытывать совѣсть его, и, смотря по проступку и по признакамъ раскаянія, отпускать прямо на мѣсто съ пастырскимъ вразумленіемъ, или при томъ наложить приличную эпитимію, съ прохожденіемъ оной на мѣстѣ или въ архіерейскомъ домѣ, до двухъ недѣль … На таковыя распоряженія архіерея жалобы не допускаются, и сіи случаи не вносятся въ формулярные списки” (art. 155 of the statute of the Russian consistories of 1883). Cf. on this, for bishops in Austria, Helfert, Von den Rechten u. Pflichten der Bischöfe. §§. 65. fg. 81. fg.

[4] In the apostolic constitutions it is said: τὰ δ᾽ ὑπέρογκα ὁ ἐπίσκοπος κρινέτω (lib. II. 44), while the rest was left to the presbyters (Ib. lib. VIII. c. 28).

[5] Dignities, p. 52 Pavel, On the Offices, p. 69.

[6] In the Sibiu metropolitanate, the protopresbyteral court is regarded as independent (§§. 31–37. of the organic statute of 1869)

[7] See Pavel. The aforementioned work, p. 8 ff. Cf. canon 23 of the collection Statuta ecclesiae antiqua: “Ut episcopus nullus causam audiat absque praesentia clericorum suorum: alioquin irrita erit sententia episcopi, nisi clericorum praesentia confirmetur.” This collection is printed in Harduini, I, 978—986. That Cyprian of Carthage undertook nothing touching the governance of the church without his presbyters we have already seen.

[8] See IV Ecum. canon 8, Carth. 15, and the decree of the Constantinopolitan patriarchal synod of 1028 (Ath. Synt. V, 25—32).

[9] Zhishman, Die Synoden. S. 223—225.

[10] Cf.: Bukovinian consistory statute §. 24. V. and Dalmatian cons. statute § 25 IV (in which there is naturally nothing about matrimonial cases, which fall within the jurisdiction of the civil court in the Cisleithanian part of the Austro-Hungarian monarchy,—see §. 147. III of this book); §. 5. of section I of the consistory regulations of 1782 for the Karlovci metropolitanate and Art. XXVI. of the Organization of the Eparchies in the year 1871; § 96. of the law on church authorities in Serbia; § 121 of the organic statute of the Sibiu metropolitanate; Art. 23. of the supplement to the Bulgarian exarchate statute; §. 148. of the statute of the Russian consistories; Art. 21. of the law of 1872 for Romania.

[11] For the earlier period see Zhishman, Die Synoden. S. 80—84.

[12] See Art. 13 of the synodal statute. Cf. ᾿Ερώτησις κεφ. ζ΄ καὶ κγ΄ Τόμου ζητημάτων τινῶν ἀναγκαίων, issued by the eastern patriarchs in 1663. M. Γεδεών, Διατάξεις. I, 347—366, and also §. 15. of section IV of the consistory regulations of the Karlovci metropolitanate, when a bishop or a consistory is sued (in corpore).

[13] In detail on this in Zhishman, Die Synoden. S. 20—25

[14] See the kanonismos of 1862 on the organization of the patriarchal synod of Constantinople (and especially Art. 3. B).

§ 146. a) Church-Judicial Procedure in Its Various Changes

Church-judicial procedure passed through several changes before it acquired its present form. Given the position of the Church in the Roman state in the first Christian centuries, it was not possible even to conceive of any formal judicial procedure in disputes among Christians, or in respect of offences in which one of them might be found. The Apostle Paul, as we have seen, reproves the Corinthian Christians for having recourse to heathen courts when they have some dispute among themselves; the Apostolic Constitutions mention this same thing.[1] In view of this, all disputes that arose among Christians, whether clergy or laity, whether those disputes concerned church matters or private ones, were argued by the Christians themselves in whatever manner then seemed best to them, provided only that the truth be established as fully as possible, and a just judgment rendered.

In the canonical sources of the first centuries there is mention, for church matters concerning internal church relations, of the episcopal court, which, as independent and re[…]

pronounced judgment.[2] As can be seen, general legal principles are contained, in the main, in this procedure, and in this it somewhat resembles the Roman judicial procedure existing at that time; but of those formalities which were prescribed for the latter, there is in it almost none.[3]

When the Church entered into a bond with the state, circumstances also changed with regard to judicial procedure in the church courts. It was understood that the then-patriarchal manner of arguing judicial matters merely by moral rules could not satisfy all legal requirements, especially in such disputes as concerned entire churches. Such a court, however just it might be in itself, was nevertheless only a subjective court, having no other guarantee of its fairness than the honesty and skill of those persons who directly took part in it. In view of this, the need arose to establish the church court, too, upon fundamental legal principles with corresponding rational formalities, so that the court’s complete objectivity might be guaranteed. Having entered into a bond with the state, the Church accepted and recognized as authoritative for herself all those legal institutions of the state which concerned good social order and were not contrary to the spirit of Christianity. Finding among these institutions that judicial procedure in the civil courts corresponded to the principles of justice, and that it could of itself ensure the objectivity of judicature, church legislation did not consider it necessary to prescribe for her courts any judicial procedure different from that which existed in the secular courts; rather, having established the main conditions for church judicature in general, she left it to church judges to conduct themselves in court according to the norms that prevailed in the state, and thereby the Church adopted for her own practice the existing Roman judicial procedure, with only those modifications required by the nature of the matters which the church courts argued and judged.

On this subject much has also been written,[4] and therefore, since this does not directly pertain to our science, we do not consider it necessary to go into a description of this Roman judicial procedure. It is enough for us to know that this procedure was, in the main, adopted by the Church; and proof of this is furnished us by the practice of the church court, both at the ecumenical and local councils and in the later period of the Middle Ages.[5] We shall confine ourselves to the general prescriptions in this regard which the canonical sources present to us.

There existed two kinds of suits that were conducted in the secular courts: some that arose from a corresponding complaint which someone brought, and others which the court itself initiated on its own motion. In the former, the principal actor is the plaintiff himself, who is bound to state the grounds of his charge, to produce the necessary evidence, to convince the judges of the justice of the charge, and to answer for the consequences of an unjustified or unproven suit. The accused party must counteract the attack, refute the charge, and produce evidence to demonstrate his innocence. The court in such a suit occupies a more passive position: it hears the evidence and counter-evidence of one side and the other, and pronounces its judgment on the basis of the grounds put forward. In the other, inquisitorial suits, the principal actor is the court itself, which of its own motion raises the case and, availing itself of all the means at its disposal, takes care to gather as much information as possible in order to ascertain the truth of the matter in question. For this reason the chief thing here is the investigation, that is, the thorough inquiry by the court into everything touching the case. The plaintiff is here superfluous, and the court itself takes the plaintiff’s place, employing of itself such measures as will satisfy justice.

Of these two kinds of suits, it is chiefly the first that is reflected in the canons—that is, the one set in motion by the corresponding complaint of a particular person. This is seen from all those particulars which the canons mention with regard to the persons who may be accepted as plaintiffs, what their duties are, how they must support their complaint, what responsibility rests upon them if it is proven that they wished only to slander, and so forth. But just as the investigative side had great significance in the Roman secular court, it had to have that same, and even greater, significance in the church court. The church authority is bound to oversee both the official conduct of the clergy and their life and behaviour. Accordingly, she must have the right, of herself, without needing any plaintiffs, to institute a judicial investigation against any clergyman whom she learns to have transgressed the existing laws. For this reason the canons do not separate the accusatorial side from the investigative side in the church court, but take them together, and recognize in the church authority the right, and indeed the duty, to judge not only what is brought to her attention by some complaint, but also, without a complaint, of herself to subject offenders against the law to her judgment. Indeed, the church court cannot exist without an investigative side, even though it may have begun to argue and judge some matter only as a result of some complaint; nor can the church court hold itself merely passively between disputing parties, as may be the case in the secular court. In every dispute, even one of the most private character, the church court must, insofar as it must have regard to satisfying the party wronged or injured according to law, have regard still more to the Christian law, and must therefore seek, alongside the former, that the offended Christian principle also be satisfied.[6]

Besides this, with regard to the church court in general, and having regard to the prescriptions of Roman law on judicial procedure which the Church adopted, particular attention is paid in the canons to the persons who act before the church court in general, namely the plaintiff, the defendant, the advocate, and the witnesses.

1. As regards the plaintiff, the canons make a distinction between church matters and civil matters that may be the subject of judicial argument. In church matters, only one who is Orthodox and who enjoys a good name in society,[7] may bring a complaint against a clergyman, and consequently cannot be a plaintiff one who is not Orthodox,[8] who is under trial or has been convicted,[9] who does not enjoy a good name in society,[10] who has once brought a complaint against someone and had that complaint rejected,[11] and in general none of those whom the secular courts do not accept as plaintiffs.[12] A complaint must be public; a secret complaint is not accepted even from a bishop.[13] In matters of a private character it is otherwise, and in such matters a complaint is accepted from anyone.[14] Besides these canonical prescriptions regarding the person of the plaintiff, the canons further ordain that he must bring the suit he has begun to a conclusion and, at the court’s request, produce all such evidence as can support his complaint; and for this reason, should he hide himself during the suit, or wilfully refuse to answer the summonses of the court, the accused is then freed from all the consequences of the complaint, and the plaintiff is subjected to the deserved penalty.[15] In case the place where the suit was begun does not offer the plaintiff assurance that the court will be free from external influences, and because of family or other such ties of the accused with the witnesses there is no confidence that the latter will testify truthfully, he has the right to demand that the suit be transferred to some other nearby place where those external influences cannot affect the proper course of the suit.[16] Having lodged the complaint concerned, the plaintiff is bound to state precisely of what he accuses the person concerned and to name two or three witnesses who will prove the well-foundedness of his complaint.[17] Finally, if it becomes known during the suit that the plaintiff himself is under some accusation, his complaint is then rejected altogether, except in a case that concerns a private matter.[15]

2. The accused is bound to appear at the court on the day for which he received his summons; if he does not appear, he is subject to penalty, unless he produces a justified reason why he did not appear. For[…]

those who have testified in the same disputed matter before a lower court, and in general anyone to whom the civil laws deny that right.[18] The testimony of a single person alone, however esteemed he may be, is not accepted.[19]

With the preservation of the church-legislative prescriptions now set forth, in everything else the judicial procedure of Greco-Roman law held good in the church courts, and this down to the most recent times of the Greek Church.


[1] See notes 1 and 3 on § 144—Cf. on the subject matter of this §: W. Molitor, Ueber canonisches Gerichtsverfahren gegen Cleriker Mainz, 1856. Jos. Fessler, Der canonische Process nach seinen positiven Grundlagen und seiner ältesten historischen Entwickelung in der vorjustinianische Periode. Wien 1860. N. München, Das canonische Gerichtsverfahren und Strafrecht. 2. Bde. Köln und Neusz, 1865. H. Kellner, Das Busz- und Strafverfahren gegen Kleriker in den sechs ersten christlichen Jahrhunderten. Trier, 1863.

[2] The Apostolic Constitutions, book II, ch. 47—51

[3] See Gerichtsverfahren in den drey ersten Perioden in Puchta, Cursus der Institutionen II, 78 fg

[4] See the foregoing note and Gerichtsverfahren in der vierten Periode. Ib. II, 266 fg., and also Zachariae, Geschichte des griech.-röm. Rechts (II Aufl. Berlin, 1877) S. 368.

[5] See the books mentioned in note 1 of this §, and likewise Zachariae O. c. S. 365. und § 96, where there is described a court proceeding in a matrimonial case before the episcopal court on the island of Cyprus in about the year 1300 (S. 373—378). Cf. also Dissertatio de forma judicorum ecclesiasticorum in Du Pin, De antiqua ecclesiae disciplina, pag. 95 sq.

[6] Cf. I Ecum. can. 5, II Ecum. can. 6, Carth. 19. 79., etc.

[7] Ap. can. 74, II Ecum. 6, IV Ecum. 21.

[8] Ap. can. 75, II Ecum. 6.

[9] II Ecum. 6, Carth. 128.

[10] Carth. 8. 19. 129.

[11] Carthage 130.

[12] Carthage 129.

[13] Carthage 132.

[14] II Ecum. 6, Carthage 129.

[15] Carthage 19.

[16] Carthage 30.

[17] Apostolic canons 74, 75.

[18] See in the collection of canons under the word “witness” (p. 375).

[19] Apostolic canons 75, II Ecum. 6, Carthage 132.

§ 147. B) Present-Day Judicial Procedure

In the four Eastern patriarchates, as we mentioned in the preceding paragraphs, the competence of the church courts extends both to the ecclesiastical and to the civil affairs of Orthodox Christians, and for the argument of all these matters there holds good, in the main, that same judicial procedure that held good in the last period of the Byzantine empire. In all the other autocephalous local Orthodox churches, civil jurisdiction has passed to the secular courts. What today falls within the competence of the church courts we have already stated.[1] For the argument of these matters there exists an established judicial procedure.[2] It is either summary or formal.

Summary procedure, as the word itself indicates, is brief, without many formalities, and concludes quickly. In this procedure, the plaintiff submits his complaint with evidence to the church court; the court then forwards this complaint to the accused, so that he may answer it within a short term, and when the appointed term expires, the accused is bound to submit his answer to the court. When this has been done, the court clerk, on the appointed day, reads to the plaintiff the answer of the accused, and thereafter enters into the record both the plaintiff’s counter-answer and the further statement of the accused. Once the parties have been sufficiently heard and everything is prepared so that a final judgment may be rendered, the parties then leave the courtroom, and the members of the court, upon mature deliberation and agreement, pronounce the judgment, which the court clerk immediately enters into the record. The parties are then again summoned before the court and the judgment is read to them there, which is then immediately executed.[3]

Formal procedure differs from this summary procedure. This formal procedure is different when it concerns offences of clergy, and again different for matrimonial suits. We shall mention the first, then the second.

I. As regards offences of clergy, judicial procedure may begin either by a complaint lodged with the consistory in writing, or entered into the record, or else by official notice on the part of the church authority itself concerning some offence. Before the investigation of the offence is undertaken, the consistory requires a statement from the accused. After the statement has been obtained, the plaintiff, the accused, and witnesses are heard; if necessary, they are also confronted with one another, all the circumstances of the matter are examined, and all the relevant evidence is gathered. The accused has the right to be heard in detail, not only concerning everything of which he is accused, but also concerning what he may adduce in his own defence, and to him belongs the last word. If, according to the nature of the matter, the consistory finds that the investigation should also be conducted on the spot, it then authorizes a trusted person to do so and to submit a detailed report to it. And if the offence is grave, carrying a greater church penalty, the consistory then appoints a commission of at least three persons, who are to conduct a complete investigation; if the consistory does not find the investigation submitted to it complete, it orders a further investigation, until it seems to have exact knowledge of everything. Should the investigation be unjustifiably delayed, the accused has the right to complain to the diocesan bishop. During the course of the investigation, if the complaint is for some graver offence, the bishop has the authority to suspend the accused clergyman from performing the sacred rites until judgment is pronounced. When the investigation has been fully completed and everything relevant to the matter has been gathered, the consistory proceeds to judgment and pronounces its verdict, either finding the clergyman concerned guilty, or acquitting him of the charge. In the former case, the consistory transmits its judgment, with an indication of the penalty, to the condemned party by means of the authority immediately superior to him. Whoever is dissatisfied with the judgment may lodge an appeal to a higher church court within the time set for this by law, and when the prescribed time has elapsed, he no longer has the right to appeal to a higher court, and the consistory’s judgment is then executed; if he appeals in time, execution of the judgment is then suspended until a decision arrives from the higher court.[4]

II. In matrimonial suits, the consistories proceed either upon the corresponding complaint or by their official duty. A petition for divorce is submitted by the party concerned, husband or wife, to the consistory, either directly or through his or her parish priest. In this latter case, the parish priest of his own accord, and in the former case by order of the consistory, endeavours to reconcile the estranged spouses, employing for this all such means as he finds necessary, either of himself or according to instructions received from the consistory. The parish priest must do this three times, at intervals of the time prescribed by law. If he does not succeed in persuading the estranged spouses not to dissolve the marriage, he then, with a report of everything he has done, refers the spouses to the district archpriest, so that he may attempt their reconciliation. That entire examination and effort proceeds orally; and if one party should refuse to come at the corresponding summons, he or she may be compelled to do so by the civil authority. If the archpriest, too, fails to reconcile the estranged spouses, the consistory then takes up the matter, and, after it too attempts the same reconciliation and does not succeed, the formal suit then begins. The defender of the marriage and of its indissolubility is a particular person in the consistory, who as such has the leading role in a matrimonial suit (the consistorial fiscal/procurator). Both the plaintiff and the accused party must appear personally before the consistory and answer, and a representative is permitted only in case of illness of one party, or for some other important reasons, and only by the express permission of that same consistory. If the place of residence of the accused party is not known, the consistory will summon her (or him) by public notice, which will be published three times in the newspapers, and in that same notice the time by which she must appear before the court will be set; should the public notice remain without result, an official representative is appointed, with whom the matrimonial suit will then be concluded. According to the difference of the grounds on which divorce is sought, the means employed by the consistory to ascertain the truth of the matter likewise differ. In the course of the suit, procedure follows, in the main, the prescriptions for judicial procedure in civil suits. The accused party is summoned to answer the charges brought against her by the plaintiff; then the plaintiff is summoned to state what he has to say against the accused’s answer, and again the latter to state her justifications, and so on, until it seems to the court that the examination of the litigating parties is sufficient. All charges, evidence and justifications are subjected to detailed investigation by the court, for which purpose experts and witnesses are summoned, various documents and other instruments relating to the main matter are examined, and everything necessary for ascertaining the truth is investigated. Witnesses who are in the locality are examined personally before the court, after the prescribed oath; those who are not in the locality are examined before the competent church or civil courts on such points as the consistory indicates to them. An admission of guilt by the accused party (an admission which has weight in the secular courts) is not accepted in matrimonial suits unless it agrees with the other circumstances and is corroborated by evidence. When it appears to the consistory that everything has been made clear, it once more communicates to the parties everything that has been ascertained through the court proceedings, and then proceeds to pronounce judgment. After the judgment has been announced to the parties, if one or the other party is not satisfied with the judgment rendered, she or he may appeal to a higher court (the appellate consistory), and this within a precisely fixed term, since otherwise the appeal is no longer accepted, and the consistorial judgment is then executed.[5]

III. Matrimonial suits fall within the competence of the church court (the consistory), as indeed they must throughout the Orthodox Church, except in those local churches only where heterodox—or more precisely, anti-Church—influence has gained the upper hand over the principles of the Christian Church, and where the powers that be no longer recognize marriage as a mystery, but only as a civil contract. Thus in the Kingdom of Romania, by the will of Prince Cuza, carried away by Western unbelief, obligatory civil marriage was introduced in 1864, and all matrimonial suits accordingly fall within the competence of the civil court. The same occurred in Hungary (except Croatia and Slavonia) in 1894. In Austria there is no obligatory civil marriage, but there too the Church’s jurisdiction in matrimonial affairs was taken away in 1868, and all matrimonial suits were transferred to the competence of the civil courts, and a procedure for this was established, prescribed on the basis of the Josephine Marriage Patent (1783), by court decree of 23 August 1819. And in the Kingdom of Greece, during the regency of King Otto, and under the influence of the Bavarian Germans, civil marriage was introduced in 1835, and all matrimonial suits were handed over for resolution to the civil courts. This was modified in 1852 to the extent that matrimonial suits in Greece are now conducted first before the church court, and when a final resolution is not reached in that court, the suit concerned then passes to the civil court, which pronounces the final judgment.

In those countries where matrimonial suits do not fall within the competence of the church court (the consistory), but of the civil court, the corresponding judicial procedure in general consists in the following.

A husband and wife, even if both are in complete agreement, can in no way dissolve the marriage bond of their own authority. Every matrimonial suit must be investigated officially, before that territorial court of first instance in whose district the spouses most recently resided. That same court appoints a special person to defend the marriage, to be exactly informed of all the circumstances alleged for the divorce, and to study those circumstances diligently, and to judge how well-founded the complaint is and to what extent it rests on reliable evidence, and also whether there are any objections or doubts regarding that complaint; and on all this a reasoned opinion must be submitted to the court. Should the defender neglect anything in this, it is the duty of the court to alert him to it. It is always the court’s endeavour to preserve the marriage bond, and accordingly the stated ground for divorce must be fully proven; nor does the concurring admission of husband and wife have the force of proof here, nor is any oath of theirs accepted in this regard. Before the court begins its work on the suit brought, it is the duty of the parish priest concerned to admonish the estranged spouses regarding the harmful consequences of divorce, and he must give this admonition three times, at intervals of the time prescribed by law. Should the parish priest’s efforts remain unsuccessful, he then submits to the court a record of what he has done, and the court begins its own proceedings. And above all, if the court finds that there is no justified ground for the complaint, it will summon the plaintiff himself and will endeavour, by suitable admonitions, if possible, to induce him voluntarily to abandon the complaint; should this not succeed, proceedings then continue in accordance with the prescriptions of the law.

The judge, that is, must summon before him personally the husband and wife, as well as the defender of the marriage, and communicate to the latter all the relevant documents pertaining to the matter; in doing so he must allow the parties, each in due order, to state what she or he has to say concerning the matter, and each of them to submit the necessary documents and instruments, if such documents and instruments are not already before the court; he will thereafter examine all witnesses and experts, so that in this way all the circumstances of the matter itself may be fully clarified; whereby he must not only bring fully to light all the grounds alleged for the divorce, but must also strictly scrutinize them, and must in principle defend the marriage against every wilful violation of it; and in general the judge must conduct the proceedings in such a way that, regardless of the parties’ statements, the grounds on which the court will have to pronounce its judgment are clearly and manifestly shown.

As regards the examination of witnesses and experts, the judge must adhere precisely to the general prescriptions for courts, insofar as those prescriptions have direct bearing upon the evidentiary force of the statements concerned. The questions to be put to the witnesses the judge is himself to compose, but in doing so he will make suitable use also of any observations the parties happen to make. If some witnesses are not in the place where the proceedings are held, but must nevertheless be examined, the competent court of the place where those witnesses reside is officially requested to examine them there. Should the accused fail to respond to the court’s summons, he is to be compelled thereto by the appropriate coercive means, and only when this proves impossible—after he has first been warned of the consequences of his defiance—will judgment be pronounced against him. If the plaintiff declares that the accused is abroad, or that his whereabouts are unknown, and this is likewise unknown to the court to which the accused is subject, a special guardian will be appointed for him at his own expense and responsibility, and this will be made known to him by means of a public notice in the newspapers, so that he may communicate whatever he has to say to his appointed representative, or report to the court some other representative. But should it be proven that the plaintiff deliberately concealed the accused’s whereabouts, the entire proceeding is in such a case voided, and the plaintiff is bound to pay all that was expended for the printing of the notice and for the appointment of the guardian, and is besides subjected to the corresponding penalty.

After the completion of the judicial procedure, the suit is resolved by judgment. If the judgment goes against divorce, that is, that the marriage remains in force, the legal means and appeals generally permitted may be employed against that judgment. If, however, the judgment has pronounced divorce, then the appointed defender of the marriage, without any further investigation, will lodge an appeal, and, after the exchange of the appellate documents, will demand that all the documents be forwarded to the higher court through official channels.

When divorce is pronounced in the final instance as well, the court concerned will officially notify that authority which is to take care of the accuracy of the marriage register, so that this divorce be noted in the corresponding register at the place where the marriage of the now-divorced spouses had been recorded.

4. Church Penal Law.


[1] See the end of § 144.

[2] For the Karlovci metropolitanate see Section II of the Consistorial System of 1782 (where the procedure itself is to be found, which, according to the sense of Article XXXIX of the 1871 Organization of the Eparchies, has force even today); for Serbia, Articles 185–223 of the 1890 law on church authorities; for Greece, Article 9 of the 1852 law on the bishoprics; for Russia, Division III of the Consistorial Statute of 1883; for the Bulgarian exarchate, Articles 160–172 (100–106) of the Exarchate Statute. Cf. Archim. E. Joannovich, On Church Courts. Karlstadt, 1844; and also “Ueber das kirchengerichtliche Verfahren” in Schagnna, Compendium des kanon. Rechts, § 443 fg.

[3] §§ 19 and 20 of Section II of the Consistorial System for the Karlovci metropolitanate. Cf. for the Kingdom of Greece the law of May 13, 1860.

[4] Besides the above-mentioned Consistorial System for the Karlovci metropolitanate, cf. Articles 185–197 of the law on church authorities in Serbia; Articles 153–204 of the Consistorial Statute of Russia of 1883; and Article 9 of the 1852 law on the bishops in Greece.

[5] For the Karlovci metropolitanate the mentioned section of the Consistorial System; for Serbia §§ 200–223 of the law on church authorities; for Russia Articles 205–275 of the Consistorial Statute of 1883.

§ 148. a) Church Offences

Under the name of a church offence is understood, in church law, the violation by some external act of an existing church law—namely, when someone does something that he was not permitted to do, or fails to carry out something that, by his duty, he was not permitted to leave undone.

According to the differing duties that members of the church have within the church, the offences committed by clergy are distinguished from offences that laypeople can commit. The offences of clergy may concern either their particular office in the church, or the general duties that bind every Christian. Over both the one and the other the competent church authority has jurisdiction to judge; and insofar as some of these offences may encroach upon the sphere of general social life, the secular authority is also competent to judge those offences. As for the church offences of lay believers, the church regards them as sins in the spiritual sense, which as such fall under her internal court and so stand outside the circle of church law. But there are certain church offences which laypeople cannot commit without also falling under the external court of the church—namely, the offences that touch the foundation and the constitution of the church itself. For such offences the church subjects the offending laypeople to her external court, and her judgment on such offences has, and must have, legal significance; the secular authority, in such cases, merely establishes the offence committed and subjects it to penalties under the law.
§ 149. α) General church offences

1. Apostasy (ἀποστασία). This occurs when a baptized person renounces the Christian faith and adopts some other, non-Christian religion. Apostasy may be either deliberate or committed from fear. A lay apostate is, in the first case, excluded from communion for life, and in the second case for twelve years;[1] a clergyman is, for the first, expelled from the church; for the second, if he repents wholeheartedly, he retains the honor and the name of clergyman, but without the right ever to perform priestly functions.[2]

2. Heresy (αἵρεσις) is the deliberate and persistent denial of a dogma that the church has determined, or the public confession and defense of a dogmatic error that the church has condemned.[3] For heresy the church punishes with anathema.[4]

3. Schism (σχίσμα) is of two kinds: schism of faith and schism of the church. The first occurs when some separate from the church over differing views on secondary matters of church teaching, or over questions that are easily reconciled.[5] The second occurs when some refuse obedience to the lawful hierarchy.[6] For schism of the first kind the canons determine penalties according to the degree of departure from the established teachings of the church; for schism of the second kind the canons impose deposition on clergy, and subject to excommunication the laypeople who follow the schism.[7]

4. Simony (Σίμωνος αἵρεσις). This dreadful and grave offence consists in trading in the grace of the priesthood. It takes its name from that Simon who offered the apostles money to obtain priestly power.[8] Guilty of simony is not only the one who grants ordination or advances someone to hierarchical rank for money, nor only the one who receives ordination for money, but likewise all who act as intermediaries in that transaction.[9] Money need not here be taken in the literal sense, for besides money or another gift given as a bribe to obtain the priesthood, simony also occurs: a) when someone is ordained or advanced as a reward for some personal service,[10] b) when this is done out of considerations of kinship or friendship (nepotism),[11] c) when persons who hold power are used to obtain, contrary to church law, some dignity in the church,[12] and d) when various means are employed to secure votes for election to some office in the church.[13]

The object of the offence of simony is: a) when for a bribe the office of bishop, presbyter, or deacon is received or given,[14] b) when in the same way some position in the administrative hierarchy of the church is obtained or given,[15] c) when money is exacted for communion or other sacred rites,[16] and d) when out of base gain the power of judgment and punishment is abused, so that, against justice and for one’s own profit or out of some personal passion, an unjust judgment is pronounced and an undeserved penalty imposed.[17] Given the gravity of this offence, anyone is permitted to bring an accusation against a simonist, and every witness is heard without distinction and his testimony fully credited, except in the single case where it is proven that he deliberately intends slander;[18] and, by that same gravity of the offence—since simony overthrows the whole edifice of the church’s organism—the canons impose for simony the most terrible penalties: a bishop found guilty of simony of whatever kind is deposed; one who obtained ordination or a dignity in one of the ways mentioned above is subjected to anathema, once he has been deposed from the rank unlawfully obtained; and persons who acted as intermediaries in such an unlawful transaction, if they belong to the clergy, are deposed, while laypeople are subjected to anathema.[19]


[1] Basil the Great, canon 73, Gregory of Nyssa 2, and Nomocanon XIII, 20 (Ath. Synt. I, 321). For the laws of the Greco-Roman emperors on this see Blastares’ Syntagma Α; 1 (Ath. Synt. VI, 57). By §§ 768 and 769 of the Austrian Civil Code, apostasy is a ground on which the apostate in question is deprived of the right of inheritance; and by §§ 122–124 of the Penal Code, whoever endeavors to lead anyone into apostasy is punished with imprisonment of from 6 months to 10 years.

[2] Ap. can. 62; Ancyran 1, 2; Peter of Alexandria 10. On this, see the laws of the Greco-Roman emperors in the Nomocanon, IX, 25 (Ath. Synt. I, 188 ff.)

[3] Basil the Great canon 1; canon 6 of the Second Ecumenical Council. Accordingly, Zonaras, in his commentary on this latter canon, calls heretics πάντας τοὺς παρὰ τὴν ὀρθόδοξον πίστιν δοξάζοντας, κἂν πάλαι ἀπεκηρύχθησαν, κἂν προσφάτως, κἂν παλαιαῖς αἱρέσεσι κοινωνῶσι, κἂν νέαις (Ath. Synt. II, 182). Cf. the commentary of the same Zonaras on canon 14 of the Fourth Ecumenical Council (Ib. II, 252).

[4] See the entire title 12 of the Nomocanon (Ath. Synt. I, 261–274), and the laws of the Greco-Roman emperors in Blastares’ Syntagma Α, 2 (Ib. VI, 74–75). See also the decisions of the Constantinopolitan patriarchal synod of November 25, 1701, September 1836, and October 20, 1869, in Γεδεών, Διατάξεις. I, 80 κτλ. 391–392. II, 248–280.

[5] Basil the Great canon 1.

[6] Ap. can. 31., Gangra 6., Antioch 5., Carthage 10. 11., Protodeutera 13. 14. 15. Cf. Blastares.’ syntagma Σ, 12 (Ath. Synt. VI, 450—454).

[7] See the canons mentioned in the preceding note

[8] Acts 8:18–19. See the exact canonical teaching on this transgression and its great gravity in the canonical letters of Gennadius of Constantinople of the year 459 and of Tarasius of Constantinople, ca. the year 788 (Rules II, 485–496). Zonaras, in his commentary on canon 6 of the Second Ecumenical Council, ranks among the gravest transgressions ἡ ἐπὶ δόσει χρημάτων χειροτονία (Ath. Synt. II, 182). In Tertullian’s time (2nd century) the command of holy scripture on this matter was already regarded as a rule, as the same Tertullian testifies: “Praesident probati quique seniores, honorem istum non pretio, sed testimonio adepti; neque enim pretio ulla res Dei constat” (Apol. c. 39). Theodoret (lib. I. c 4) calls simony χριστεμπορία (impia ex Christo nundinatio). Cf. also Thomassin. Vetus et nov. eccl. disciplina. P. III. lib. I. c. 49. sq. (Ed. cit. VII, 396 sq.).

[9] Canon 2 of the Fourth Ecumenical Council and nomocanon I, 24 (Ath. Synt. I, 61).

[10] Gregory the Great, homilies 4 and 17 on the Gospel; cf. also Tarasius’ letter (Rules II, 489–496)

[11] The letters of Gregory the Great, 26 (Book V), 110 (Book VII). Cf. Thomassin. III. I, 49. no. 13.

[12] Ap. canon 30 and the commentary of Archim. Ioann on this canon (the aforementioned book, I, 172).

[13] Sardican canon 2. Thomassin. III. I, 56.

[14] Ap. canon 29; Trullo 22; VII Ecum. 4; and the commentary of Archim. Ioann on Ap. canon 29 (I, 171).

[15] Canon 2 of the Fourth Ecumenical Council and my commentary on this canon (Rules I, 329)

[16] Trullo canon 23 and the commentary of Archim. Ioann on this canon (II, 382–383).

[17] Canon 4 of the Seventh Ecumenical Council and the commentary of Archim. Ioann on the same canon (II, 519–522).

[18] See Novel 137 of Justinian, and cf. Thomassin. cap. cit.

[19] “If any bishop performs ordination for money, and turns the grace which cannot be sold into an object of sale, and for money ordains a bishop, or a chorepiscopus, or a presbyter, or a deacon, or any other person whatsoever who belongs to the clergy, or out of filthy greed for gain appoints for money an oeconomus, or an ecdicus, or a paramonarius, or anyone else whatever who is enrolled in the canon, and he be then proved actually to have done this, let him be deposed from his own rank; and the one who was so appointed shall have no benefit whatsoever from the purchased ordination or promotion, but shall be regarded as not having the dignity or office which he obtained for money. But the one who was also a go-between in such abominable and lawless trafficking, such a one, if a cleric, let him be deposed from his own rank; if a layman or a monk, let him be anathema” IV Ecum. can. 2.—Ap. can. 29. prescribes for a sacred person, for simony, deposition and excommunication from the church, that is, two punishments; and Zonaras, referring to the fact that in Ap. canon 25 it is said that two punishments ought not to be imposed for one thing, observes that in this case, that is, for simony, the canon imposes a twofold punishment διὰ τὴν τῆς κακίας ὑπερβολήν, καὶ τὴν τῶν ἁμαρτημάτων βαρύτητα (because of the exceedingly great evil and the weight of the sins, Ath. Synt. II 37). See ἔνταλμα πρὸς χειροτονούμενον μητροπολίτην καὶ ἀρχιεπίσκοπον (Ath. Synt. V, 547), and also the encyclicals of the Athenian synod of July 11, 1853, and of September 1854, on the duties of a bishop (Χριστοπούλου Συλλογή. σελ. 161. 179). Cf. also point 4 of the present episcopal oath. For the provisions of Greco-Roman legislation with regard to simony, see nomocanon I, 24. (Ath. Synt. I, 61–63).

§ 150. β) Offences by Clergy

Offences that clergy may commit relate either to their particular office in the church, or to the general duties that bind every Christian.

1. With regard to the particular office of clergy in the church, the church-legal sources mention the following offences:

1) When a bishop, presbyter, or deacon, after having been duly and lawfully ordained, receives ordination a second time to the same rank from someone.[1] 2) When a clergyman who has been lawfully deposed for some offence dares, disregarding his deposition, to perform priestly functions on his own authority.[2] 3) When a bishop performs an ordination on his own authority in a diocese not his own, without the consent thereto of the diocesan bishop concerned.[3] 4) When a priest serves in a private chapel without the knowledge and consent thereto of the diocesan bishop.[4] 5) When a bishop, presbyter, or deacon on his own authority abandons one place of service in the church and takes up another, without the knowledge and consent thereto of the competent church authority.[5] 6) When a diocesan bishop neglects his diocese and for a long time resides in some other place outside the bounds of his diocese.[6] 7) When a bishop or presbyter does not perform the sacred rites in church according to the prescribed order, but on his own authority introduces some innovation.[7] 8) When a bishop or presbyter neglects the people entrusted to him and does not perform the teaching duty in the church.[8] 9) When a bishop or presbyter violates the seal of confession and discloses to third parties some offence that someone revealed to him at confession.[9] 10) When a clergyman squanders church property, or applies it to his own personal benefit.[10] 11) When a clergyman occupies himself with such affairs as have no direct connection with his priestly office, and thereby neglects his duties.[11] 12) When a clergyman neglects his outward appearance and does not take care that it correspond to his priestly character.[12]

For all these offences, now enumerated, the respective penalties are set out in the very same church-legal sources that speak of these offences. In imposing these penalties the church authority always takes into account the canonical rules that exist concerning the imposition of penalties in general (§ 154). Over the remaining offences and misdemeanors of clergy in office the church authority passes judgment with regard to their connection with the offences listed above, and insofar as good order in the church and the standing of the clerical order suffer thereby.

II. Over most of the offences that a clergyman may commit, which touch upon the general duties of social life, secular courts today pass judgment and prescribe the respective penalties for such offences. But according to the immediate jurisdiction of the church over clergy, these same offences also fall under the external court of the church, which has the right to investigate them and to impose the penalty of deposition, excommunication, and others, according to the gravity and substance of the offence committed.

Among offences of this kind the principal ones are: 1) High treason (καθοσίωσις).[13] 2) Conspiracy (συνωμοσία, φατρία), which some clergy form against the existing lawful authority.[14] 3) When someone breaks a sworn oath (ἐπιορκία).[15] 4) Sacrilege (ἱεροσυλία), namely the touching of things consecrated to God and the using of those things for unholy purposes.[16] 5) Blasphemy against sacred things (βλασφημία).[17] 6) Slander and defamation (συκοφαντία, ὕβρις, λοιδορία).[18] 7) Theft (κλοπή).[19] 8) Usury (τοκισμός).[20] 9) Murder (φόνος).[21] 10) Assault (τύψις).[22] 11) Adultery (μοιχεία).[23] 12) Fornication (πορνεία).[24] 13) Drunkenness (μέθη).[25] 14) Gambling/dice (κυβεία).[26] 15) Innkeeping (καπηλεύειν).[27] 16) Frequenting immoral places.[28]

These offences which we have adduced, when persisted in by those who commit them, carry with them the penalty of deposition from the priestly rank. In respect of the remaining offences the church authority judges according to how far they injure the rank itself, and with regard to the scandal they occasion.

The judging of the gravity of one or another offence committed by some clergy, especially in respect of their service in the church, belongs to that judicial authority to which those persons are subject by their hierarchical position in the church. What judicial instances exist we have already said (§ 145). Those dissatisfied with the judgment of the first instance may appeal to a higher instance; and judgments by which a clergyman is forbidden for ever to perform priestly functions, or is condemned to loss of rank, or to final deprivation of the priestly rank, may be executed only when they have been reviewed and confirmed in the last judicial instance. The church recognizes in the ruler, as supreme protector of the church and guardian of the church’s laws (supremo ecclesiae tutori et canonum custodi), the right to pardon a condemned clergyman, when the highest church authority finds that the condemned deserves mercy.


[1] Ap. can. 62., Carthage 48 and the commentary of Archim. Ioann on Ap. canon 62 (I, 216–217).

[2] Ap. can. 28., II Ecum. 6., Antioch 4

[3] Ap. can. 35., I Ecum. 15., II Ecum. 2., III Ecum. 8., IV Ecum. 5., Ancyra 13., Antioch 13. 22., Sardica 3., Carthage 48.

[4] Trullo can. 31. 59., VII Ecum. 10., Protodeutera 12.

[5] Ap. can. 14. 15. 16., I Ecum. 15. 16., IV Ecum. 5. 12. 20., Trullo 17. 18. 20., Antioch 3. 21., Sardica 1. 2., Carthage 54., Nomocanon I, 26 (Ath. Synt. I, 63–65)

[6] Antioch can. 17., Sardica 12., Carthage 71., Protodeutera 16.

[7] I Ecum. can. 20., Trullo 28. 32. 81., Carthage 103. and the commentaries of Archim. Ioann on these canons. Cf. also the commentary of Zonaras on canon 6 of the Seventh Ecumenical Council (Ath. Synt. II, 578).

[8] Ap. can. 58., Trullo 19. Cf. §. 92. I. and §. 100. II. of this book.

[9] Carthage can. 132., Basil the Great 34. Cf. the journal “Truth”. I, 270–272.

[10] Ap. can. 38., Ancyra 15., Antioch 25., Carthage 26. 33., nomocanon X, 2. 4. (Ath. Synt. I, 238. 239).

[11] Ap. canons 6, 20, 81, 83, IV Ecum. 3, VII Ecum. 10, Protodeutera 11.

[12] Trullo 27, 62, 96, VII Ecum. 16. With regard to hair and beard, canon 44 of the Statuta eccl. antiqua prescribes: “Clericus nec comam nutriat, nec harbam radat” (Harduini. I, 982. adnot. in h. c.).

[13] Ap. can. 83. and the commentary of Archim. Ioann on this canon (I, 234). Nomocanon IX, 36 (Ath. Synt. I, 227—229). “Иже на спасеніе царево ищетная поучается, убивается, и домъ его да расхитится”. The Kormchaia, ch. 48, part 39, 10 (the aforementioned ed. II, 162). Cf. §§ 58—63 of the Austrian penal code.

[14] IV Ecum. 18, Trullo 34, Carthage 53. Nomocanon IX, 37 (Ath. Synt. I, 229—230) Blastares’ syntagma Σ, 11 (Ib. VI, 449—450). “Аще кто со инѣми кленется на христіанское житіе разрушеніе творити, таковаго убо подобаше въ той часъ умертвити, яко всему разрѣшенію поучившуся”. The Kormchaia, ch. 49, zachalo 16, 3 (the aforementioned ed. II, 192). §§ 68—72 of the Austrian penal code.

[15] Ap. can. 25; Basil the Great 10, 17, 29, 64, 82; Nomocan. XIII, 18 (Ath. Synt. I, 314–320). Blastares. Ε, 32 (Ib. VI, 288–293). §§ 199 and 202–205 of the Austrian criminal code.

[16] Ap. can. 72, 73; IV Ecum. 24; Trull. 49, 97; VII Ecum. 13; Protodeutera 1, 10; Cyril of Alexandria 2. Nomocan. II, 2 (Ath. Synt. I, 108–113). Blastares. Ι, 1 (Ib. VI, 306–308). §§ 174, 175 of the Austrian criminal code.

[17] Nomocan. I, 1; V, 1 (Ath. Synt. I; 35, 131). Justin. nov. 137, c. 1, § 1, and § 122 of the Austrian criminal code

[18] Ap. can. 55, 56; I Ecum. 6; IV Ecum. 21; Carth. 8, 19, 128; Basil the Great 89; Theoph. Alex. 14. Basilicor. LX I, 10, XXI, 1. Blastares. Γ, 1 (Ath. Synt. VI, 481). §§ 209, 487, 488, 492 of the Austrian criminal code.

[19] Ap. can. 25; Basil the Great 61; Gregory of Nyssa 6; Gregory the Theologian 11. Nomocan. II, 2 (Ath. Synt. I, 111). Blastares. Κ, 23 (Ib. VI, 332–334). §§ 171 ff. of the Austrian criminal code.

[20] Ap. can. 44; I Ecum. 17; Trull. 10; Laod. 4; Carth. 21; Gregory of Nyssa 6. Blastares. Π, 11; Τ, 7 (Ath. Synt. VI, 430; 473–476).

[21] Ap. can. 65; I Ecum. 11; Basil the Great 7, 8, 11; Gregory of Nyssa 5. Blastares. Φ, 5 (Ath. Synt. VI, 485). §§ 134 ff. of the Austrian criminal code.

[22] Ap. can. 27, 65; Protodeutera 9; Basil the Great 55. Cf. Balsamon’s commentary on Ap. can. 27 (Ath. Synt. II, 35).

[23] Ap. can. 48, 61; Trull. 87, 98; Anc. 20; Neoc. 8; Carth. 102; Basil the Great 5, 18, 58, 77; Gregory of Nyssa 4. Nomocan. XIII, 5 (Ath. Synt. I, 301–309). Blastares. Μ, 14 (Ib. VI, 374–379).

[24] Ap. can. 25, 61; Neoc. 1; Basil the Great 3, 22, 29, 32, 38, 59, 70; Gregory of Nyssa 4. Nomocan. XIII, 5 (Ath. Synt. I, 301–309). Blastares. Π, 15 (Ib. VI, 433–436). §§ 125 ff. of the Austrian criminal code.

[25] Ap. can. 42, 43; Laod. 55; Carth. 60. Blastares. syntagma Κ, 35 (Ath. Synt. VI, 345–346)

[26] Ap. can. 42, 43; Trull. 50. Blastares. l. c.

[27] Trull. can. 9 and Balsamon’s commentary on this canon (Ath. Synt. II, 327)

[28] Ap. can. 54; Trull. 24; Laod. 24, 54; Carth. 40. Nomocan. IX, 35 (Ath. Synt. I, 226–227). Blastares. Κ, 7 (Ib. VI, 317–318).

§ 151. B) Church Penalties

As soon as an independent legislative power exists in the church, whose task is to safeguard the legal relations of the church, then necessarily, in connection with this, there must also exist in it a power to punish every act that offends against those relations and hinders the attainment of the church’s own task in the world. The one cannot be conceived without the other, for a law without external sanction is nothing but an empty word; and whoever is a member of the church is unconditionally bound to obey her laws—if he does not submit of his own free will, he must be compelled to it, if he wishes to remain a member of the church.[1] The power of the church to punish those who resist and oppose her laws rests on divine right, exactly as does the power of judgment. From that same passage of holy scripture which we mentioned regarding the church’s court derives also the church’s power to punish transgressors of her laws; and that same passage also tells us in what the essence of church penalties consists.[2]

The Founder of the church, having mentioned the means that should be used so that a transgressor of the law may be reformed, added that in the case of his persistence he should be deprived of communion with the church, excluded from the church, and regarded as a stranger to the church. In deprivation of communion with the church (ἀκοινωνησία, excommunicatio) consists, then, the last and, accordingly, the greatest penalty that the church court can impose on those who offend against her laws. Under the name of communion (κοινωνία, communio) are understood all those rights which a man receives on entering the church, and in particular the right to make use of the church’s saving means of grace, of which the summit is the Holy Eucharist. These rights belong to every member of the church, without distinction of the position he occupies in the church, as soon as he carries out all the precepts of church law; and the communion, which contains within itself all these rights, is called the general communion, the communion of the laity (κοινωνία τῶν λαϊκῶν, communio laica). But in the church there exist, besides the laity, clergy as well, through whom the gifts of grace are conveyed, and who, in keeping with their exalted office and their privileged position in the church, enjoy, alongside the rights of all the other members of the church, certain rights of their own besides. The sum of these rights, which belong to those clergy, is called the communion of clergy (κοινωνία ἐκκλησιαστική, communio clericalis).[3] In both the one communion and the other there are various degrees of these rights: some of them are principal, others subordinate. In connection with this, upon violation of an established law, the offender is deprived, in a set order, of the rights that belong to him, and the greater the violation of the law, the more rights are lost, and the greater the church penalty to which the offender is subjected, and vice versa. And since the essence of every church penalty, whether it concerns a lay believer or a clergyman, consists in deprivation of communion, so the degree of the penalty will depend on the greater or lesser deprivation of that communion which someone has incurred.

One must, moreover, take into account here the subject of the offence; and if that subject is among those who are in the communion of the laity, the penalties are of one kind, but if he is among those who belong to the communion of clergy, the penalties are again of another kind. This follows from the position that laity and clergy respectively occupy in the church. The greatest church penalty to which a clergyman may be subjected is deprivation of clerical rank, and the greatest penalty for a layman is exclusion from the church. To this latter a clergyman as such cannot be subjected, but he can become subject to it only when, having passed through deposition, he has entered the ranks of the laity, and there commits some offence that carries with it that greatest penalty; whereas for that same offence he, as a clergyman, would be punished with deprivation of rank, that is, with the greatest clerical penalty. The reason for this is expressed in the 25th Apostolic canon, where the passage from holy scripture is cited: “do not punish twice for one and the same thing”; and Basil the Great explains this in his 3rd canon, saying of a deacon who transgresses the law that he must be deprived of rank, “but once he has been cast down to the place of the laity, let him not also be deprived of communion (τῆς κοινωνίας οὐκ εἰρχθήσεται), for there is an old canon that those who are cast down from their [hierarchical] rank are to be subjected to only one kind of penalty, in which the ancients, as I judge, followed that law: do not punish twice for one and the same thing—and for another reason besides, namely, that those who are cast down from the place of the faithful may afterward be received again into the place from which they fell, whereas a deacon is subjected once and for all to the penalty of lasting deposition, so that the fathers confined themselves to that one penalty, since the diaconate can never again be restored to him. And this follows from the established order (ταῦτα μὲν οὖν τὰ ἐκ τῶν τόπων).”

Punishment (τιμωρία) has, in church law, its own particular significance, conditioned by the task of the church itself (§ 1). The chief and first aim of every church penalty consists in this: to guide back onto the good path those members of the church who happen to stray from the right way. When the church employs coercive force against some member of hers who has violated a church law, by this she wishes to persuade that same member to reform, so that he may again gain the lost good, which he can find only in communion with the church, and only in the last resort does she deprive him entirely of that communion. The means that the church employs for this purpose may be more or less severe, in proportion to the good and the standing of the whole church at stake. As in every society, so also in the church, the offences of individual members, if they were not punished and the force of the law were not maintained by authority, could easily lead other members of the church astray as well, so that evil would spread widely. At the same time good order in the church could be disturbed, and the very life of the church itself could be endangered, were she not to have the right to exclude bad members from her communion and thereby preserve the good and obedient members from contagion. Many prescriptions of church legislation show us that the church was deeply penetrated by this thought, and that, just as much as she took care to offer offenders the means to reform, she also looked to forestall by these same means any further possible offences, and to preserve the good of the whole church. Likewise the prescriptions of church legislation tell us that, in imposing penalties for various offences, the standing of the church must be kept vividly before one’s eyes. Just as in the first centuries of the church, so too today, unbelievers will respect the church if they see that her members are distinguished by moral life and exemplary conduct, and conversely, the respect of the church on the part of unbelievers will begin to vanish the moment they see that morality is disappearing among the members of the church and that vice reigns in her place instead; and to this a wide path would be opened, were the church not to act with all strictness against those who transgress her laws, were she to tolerate transgressors in her communion. And for the sake of the church’s standing, the church authority must employ coercive means against everyone who by his conduct may lower that standing of hers, and thereby give unbelievers occasion not to respect her. Basil the Great, recommending in his 6th canon the greatest strictness with clergy who fall into fornication, adds “that this too will be useful for the strengthening of the church, and will give no occasion to heretics against us, as though by indulgence in sin we were drawing someone to ourselves.”

From the distinction just given, which the canons make between the subjects of offences, and the various means that they prescribe to be employed against transgressors of the law, one can already see the general difference in the aim that the church keeps in view in imposing penalties on her various members when they transgress her laws. The offences of the laity are, for the church, a matter in which she exercises her ministry of conversion. She strives, in regard to offending laypeople, only to turn them back to the right path and to reform them, so that they may become obedient sons of the church, and accordingly the penalties she imposes on them are not, in the strict sense, penalties, but penances (ἐπιτιμίαι, poenitentiae), until they are wholly converted; and she will receive back into her communion even such offending laypeople as have fallen under the greatest degree of penalty, anathema, provided only that they sincerely repent and complete the prescribed penance. But the church regards the offences of clergy quite differently. She subjects clergy to penalties in the strict sense, as soon as they offend against an established law, and to penalties the more severe the graver the offence; and if her penalties do not help, she deprives them of the office entrusted to them and of clerical rank, and hands them over to the secular authority, to be judged by it like any other transgressor of the law. The offences of the former, which are simply called sins (ἁμαρτίαι), fall under the internal court of the church, at confession (forum internum); the offences of the latter, as true offences (ἐγκλήματα), fall under the external, formal court of the church (forum externum).


[1] See what is said about the coercive force of the ecclesiastical-juridical laws, and also about the difference between these laws and moral laws, on pp. 4–6 of this book. ᾿Αρετὴ νόμου καὶ δύναμις τὸ κελεύειν, τὸ ἐπιτρέπειν, τὸ τιμωρεῖσθαι. Basilicor. II, I, 18 (Digest. I. III, 7). Νόμος ἐστὶ κοινὸν παράγγελμα, φρονίμων ἀνδρῶν δόγμα, ἑκουσίων καὶ ἀκουσίων ἁμαρτημάτων ἐπιστροφή, πόλεως συνθήκη κοινή. Basilicor. II, I, 13 (Digest. I. III, 1).

[2] Note 2 to § 143, and cf. also I Cor. 5, 3—5, I Tim. 1, 20.—Cf. on this the books we mentioned in note 1 to § 146, and also Archim. Ioann’s Ecclesiastical Prohibition and Absolution (Orthodox Interlocutor 1860. III, 367 ff.), Iv. Milovanov’s On Ecclesiastical Offenses and Punishments (Christian Reading 1887 I, 508 ff., 1888. I, 110 ff.), Ed. Katz, Ein Grundriss des kanon. Strafrechts. Berlin, 1881.

[3] “Communionis unum est nomen, sed diversi sunt actus. Aliud est communicare episcopum cum episcopo et aliud comunicare laicum cum episcopo.” Optat. Milev. De schismate Donati lib. VII. c. 6.

§ 152. a) Penalties for Laity

The church penalty to which a layman may be subjected for a sin he has committed is called in the canons excommunication (ἀφορισμός, excommunicatio).[1] It consists in this: that the sinner, according to the gravity of the sin committed, is deprived of greater or lesser participation in the church communion with the other faithful. This deprivation of communion, or excommunication, as we have mentioned, was a means that the church employed so that the sinner concerned might be converted; and for this she imposed on him certain penances, which he had to undergo until he had been wholly cleansed of the sin and had become worthy to be received again into the communion of the church. The graver the sin, the greater the penance and the longer the time of repentance lasted, and vice versa. There were four degrees of penance through which penitents had to pass. The first degree, σύστασις (consistentia), consisted in this: that the penitent could pray in church together with the others, but had no right to receive communion. The second, ὑπόπτωσις (substratio, genuflexio)—in this, that the person concerned could take part only in certain prayers in church, and at the appointed moment bent the knee, publicly confessed his sin, and, having heard the prayer read over him, would leave the church. The third, ἀκρόασις (auditio)—in this, that the penitent was allowed to stand only in the narthex (νάρθηξ, πρόναον) of the church, and from there to listen until the ordinary sermon had been spoken, at which point he had to withdraw. Finally the fourth, πρόσκλαυσις (fletus), consisted in this: that such penitents were forbidden entry into the church altogether, and they stood in penitential dress at the doors of the church, weeping and begging the faithful to obtain for them, by their prayers, forgiveness of their sins. As can be seen, this last degree was the heaviest, and the church condemned to it only those who had committed some grave sin. At every degree the persons concerned remained for years, and for all that time they had to perform various works of mercy, they prayed, they fasted, and they wore penitential garments.[2]

This was gradually abolished, and today there remains only deprivation of communion for a longer or shorter time, as the church penalty for laity,[3] and anathema. At death, whatever the offence a layman may have committed, if only he repents, the church deems him worthy of communion, and accordingly of Christian last rites and burial.[4] This last she refuses only to obstinate sinners who, even at the hour of death, were unwilling to be reconciled with the church, just as she likewise refuses it to those who deliberately deprive themselves of life, that is, suicides.[5]

Distinct from the penalties mentioned is anathema (ἀνάθεμα),[6] or the final exclusion of a person from the church. This penalty has its basis in holy scripture, and thus derives from divine right.[7] The church imposed this penalty for the gravest church offences, and only in extreme cases, when no other means availed to turn the person concerned onto the right path.[8] Anathema was usually pronounced at solemn church rites; and, in order to keep this dreadful penalty alive in the memory of the faithful, it was established at the Council of Constantinople of 842 that every year, on the first Sunday of Great Lent (the Sunday of Orthodoxy), all the offences against which anathema had been pronounced should be recalled at the solemn church service.[9] The effects of anathema consisted in this: that the person who had incurred anathema was deprived not only of the rights that the other members of the church possessed, that is, communion and common church prayer, but was also deprived of the right to associate with Orthodox Christians in ordinary life; and any Orthodox believer who dared to enter into any relation whatsoever with such a person was himself subjected to strict penalties.[10] Since the basis of this penalty rests on divine right, the church has the right, both now and always, to subject to anathema anyone who deserves it; and the secular authority, just as in earlier times it recognized the decisions of the church authority in this regard and for its part likewise subjected to its own penalties those persons who, for certain church offences, had incurred this church penalty,[11] so too that same secular authority, at least in most Christian states, subjects such church offenders today as well to its own penalties.[12]


[1] On this penalty Zonaras speaks in his commentary on canon 13 of the Protodeutera: ἔστι γὰρ ἀφορισμὸς καὶ τὸ μόνης εἴργεσθαι τῆς μεταλήψεως τῶν θείων μυστηρίων… καιρὸν δὲ τῷ ἀφορισμῷ τούτῳ ὁρίζουσι τὴν ἐκείνων ἐπιστροφήν (Ath. Synt. II, 690). Cf. Suiceri Thesaurus. II, 601—602.

[2] For details on all this, see my commentary on canon 11 of the First Ecumenical Council (Rules I, 208—213), and cf. also Kraus, Real-Encyklopädie, under the word “Busse”. I, 182.

[3] In general this is the task of the confessor in confession and falls under the forum internum, hence outside the bounds of canon law. Among the canons there are many that determine for how long various sinners are to be excommunicated from communion; and the following serve confessors especially as guidance in this: Κανονικὸν τοῦ ἁγίου Ἰωάννου τοῦ Νηστευτοῦ (See p. 116 of this book) and the “Nomocanon” of the Great Trebnik.

[4] I Ecum. can. 13, Carthage 7, Gregory of Nyssa 5. See the commentary of Archim. Ioann on canon 13 of the First Ecumenical Council (I, 310—312).

[5] Timothy of Alexandria 14, the Canonical Answers. Cf. also canon 178 of the Nomocanon of the Great Trebnik.—In some states account is taken of who do not receive communion, and this carries with it certain consequences in civil life as well. For that reason, for example, in Russia parish priests are obliged, among other official books, to keep also the “исповѣдныя росписи” concerning all parishioners who have or have not approached this mystery, and to send exact extracts to the consistory every year, which afterwards forwards it to the synod (Art. 16 of the consistory statute); and for irregularity in this the parish priest in question is punished in exactly the same way as for irregularity in keeping the registers of births, marriages and deaths (Art. 195 of the same statute). The order of the state authority in this respect is contained in Art. 22 of the Statute on the Prevention and Suppression of Crimes, ed. 1876. (Cf. Barsov’s Collection, Nos. 1501—1504.

[6] For details on the anathema, see my commentary on Apostolic canon 5 and canon 1 of the Second Ecumenical Council (Rules I, 58—59, 239—242).

[7] Matt. 18:17, I Cor. 5:5, I Tim. 1:20.

[8] Cf. canon 4 of Peter of Alexandria, canon 7 of the Second Ecumenical Council, canon 88 of Basil the Great, and others.

[9] On the institution of this solemnity of Orthodoxy, see Chr. W. F. Walch, Entwurf einer vollständigen Historie der Ketzereien (11 vols., Leipzig 1762—1785) vol. X, p. 797 ff. In the Roman Catholic Church something similar to this was the annual reading of the bull in coena Domini (on Maundy Thursday), which was instituted under Pope Urban V (1362) and later (1770) abolished under Pope Clement XIV (See Cardinal I. Hergenröther, Allgemeine Kirchengeschichte, 2nd ed., Freiburg i B. 1880, vol. II, pp. 180, 567).

[10] Cf. the Second Epistle of John, vv. 9—11., I Cor. 5, 11., II Thess. 3, 6. 14., apostolic canon 10 and, exhaustively on this question, the commentary of Archim. Ioann (the aforementioned book, I, 152—154); “Qui communicaverit, vel oraverit cum excommunicato, sive clericus, sive laicus, excommunicetur”, which canon 73 of the Statuta ecclesiae antiqua orders (Harduini. I, 983).

[11] See the laws of the Greco-Roman emperors that are cited in the κείμενον and in the σχόλιον of the Nomocanon IX, 10 (Ath. Synt. I, 183—184).

[12] For example, in Austria under §§ 122 and 123 of the criminal code of May 27, 1852, offenses against the faith, which the ecclesiastical authority punishes with anathema, are punished with severe imprisonment of from 1 to 10 years. Cf., on this, for the Roman Catholic Church, the fine treatise by Dr. Jos. Fessler, Der Kirchenbann und seine Folgen (Sammlung vermischter Schriften über Kirchengesch. u. Kirchenrecht Freib. i B. 1869. 187 fg.).

§ 153. B) Penalties for Clergy

Penalties for clergy are of four kinds: admonition (παράκλησις), suspension (ἀφορισμός), deposition (καθαίρεσις), and anathema. Suspension, spoken of here with regard to clergy, differs from the excommunication to which laypeople are subjected, according to that same difference that exists between the penalties of the one and the other (§ 151), and consists not in exclusion from communion, as with the laity, but in exclusion from church office—in the prohibition (suspensio) for a clergyman accused of some lesser offence to exercise certain rights that belong to him by office and hierarchical rank. Deposition consists in this: that the person concerned is deprived of the priesthood, is removed (depositio, degradatio) from his clerical rank. Anathema is, as with laity, exclusion from the church, of course after deposition.

Except for the last, each of these kinds of penalty has several degrees, according to the kind and gravity of the offence, and is imposed by the competent church court either for a set time or forever. With regard to their aim, all penalties to which a clergyman may be subjected are divided into penalties whose task is to reform the clergyman concerned: τιμωρίαι διορθοῦσαι (poenae medicinales, censurae), or else into penalties in the strict sense: τιμωρίαι σωφρονίζουσαι (poenae vindicativae).[1]

1. Admonition (παράκλησις, obsecratio, увѣщанiе). Admonition is a setting-before of the duties to which clergy are bound by their position in the church, and every clergyman is subjected to this admonition as soon as he commits some lesser offence; in doing so the significance of the offence and the consequences awaiting him if he does not reform are set before his eyes. Admonition is repeated up to two or three times, and after that a further penalty already follows.[2]

2. Rebuke (ἐπίπληξις, ἀπειλή, exprobratio, minae, прѣщенье) is given either personally by the bishop, or by a council. In the latter case the rebuke is public, and accordingly it constitutes a greater degree of penalty than the rebuke that the bishop alone gives. Rebuke, as a church penalty, is mentioned in the oldest church-legal monuments.[3]

3. Displacement of the offender from the place that belongs to him by seniority of ordination or advancement, to the last place among those of equal rank to him. This penalty, according to the sense of the 7th canon of the Council in Trullo, is imposed on those who arrogantly and unlawfully wish to seize in the church a more senior place before those who are of the same rank of priestly or administrative hierarchy, but were ordained or advanced earlier.[4]

4. Suspension from office for a set time. At first the offender who incurred this penalty spent the time of suspension at the bishop’s see under the bishop’s supervision. Later, when it was found that monasteries were suited for this, offenders were sent to monasteries under the supervision of the monastic superiors, and for the duration of this penalty the offender also had to undergo the corresponding penance, which usually consisted in strict observance of the monastic rule together with doubled prayer and prostrations.[5]

5. Prohibition of performing priestly functions for a time. This penalty is usually imposed either when some offender must atone for an offence he has committed in the exercise of his priestly office, or during a judicial investigation, if someone is accused of some offence that carries with it deposition. During the undergoing of this penalty, the offender, besides being deprived of the right to perform priestly functions, may also not enjoy the other rights bound up with his hierarchical rank, and thus may neither teach nor take part in church administration. He is a priest in name only, but without any priestly rights.[6]

6. Prohibition of performing certain specified sacred functions. This penalty is imposed on those who commit some offence of a kind that they can never atone for so as to regain the right to perform all sacred functions,[7] or else on those who arrogate to themselves some right in the performance of sacred functions which does not belong to them by their position in the administrative hierarchy.[8]

The penalties mentioned thus far are employed, except for the last, in order to reform the clergyman concerned who has committed some lesser church offence. The last of those set forth constitutes a transition to the penalties in the strict sense, which are the following:

1. Suspension from office forever. This penalty is imposed for irregular performance of the duty that a clergyman has in the administrative hierarchy, and for disturbance of church discipline—for example, when a bishop abandons his diocese for a long time,[9] when he violently seizes some diocese,[10] when a presbyter without the permission of his bishop abandons his place of service and on his own authority occupies another place;[11] and so on.—But since in ancient times no one could be ordained without designation to a fixed place (ἀπολελυμένως), it followed that when someone was suspended from his place of service forever, by this he already came under another grave penalty as well, namely:

2. Deprivation of the right to perform any priestly function whatsoever forever, but with the right of the person concerned to bear the priestly name and to enjoy priestly honor. This penalty is imposed for graver offences, especially such as produce scandal among the people, but which some have committed either out of ignorance or owing to some unusual circumstance, while meanwhile they have repented and reformed. In the canons we find that this degree of penalty was imposed, for example, on those who during persecution had lapsed in the faith and afterward repented,[12] or on those who out of ignorance had entered into an irregular marriage before ordination,[13] and so on.

3. Deposition, or deprivation of the right to perform any priestly function whatsoever forever, together with deprivation of the priestly name and honor. This penalty is imposed both for especially grave offences against the rules of the hierarchy, for example for simony, and likewise for those offences for which laypeople are excommunicated from the church. A clergyman punished with deposition first of all loses all the rights and privileges he had by virtue of the church’s threefold power, that is, the right to perform priestly functions, the right of teaching, and the right of pastoral care;[14] further, he loses all rights of honor that belonged to him as a clergyman;[15] then, his name is struck from the priestly register (ἐκ τοῦ ἱερατικοῦ καταλόγου) in which he was entered at his ordination,[16] and finally, he is placed in the rank of the laity, with the rights that only laypeople enjoy in the church.[17] Deposition, once a clergyman has incurred it, lasts forever, and one who has once been deposed can never again be received into any hierarchical rank,[18] however much he may have repented and however much he may promise to conduct himself according to the canons. In this last case, the canons allow only that he be dealt with more leniently in the church, but only “as with a layman.”[19]

4. Deposition together with excommunication. A clergyman who incurs this penalty is subjected not only to the consequences of deposition mentioned above, but afterward is also subjected to the excommunication that is imposed on offending laypeople, that is, he is deprived, for a longer or shorter time, of church communion in prayer with the faithful. This great church penalty is usually imposed when a clergyman, notwithstanding his deposition, nevertheless dares to perform priestly functions,[20] or when, after deposition, he commits that same offence for which he had already been deposed,[21] or else when he commits such an offence as touches the very foundation of the faith and of the church.[22] Persons who incurred this penalty were in earlier times usually sent to some monastery, to undergo strict penance there;[23] or else, if they continued, despite the church penalty imposed on them, to disturb the church and resisted her court, the church authority handed them over to the secular court for the corresponding punishment.[24]

5. Anathema. This penalty is the same as for laity,[25] and is pronounced against a clergyman for grave offences, after deposition and excommunication.

With regard to some offences, the degree of penalty is fixed in the very canons that mention those offences; and with regard to the rest, the imposition of the corresponding penalty is left to the discretion and fairness of the judges themselves. Of this we speak in the following paragraph. In more recent church legislation we find in the main these same penalties set out for offences of clergy.[26]

The state authority in the Greco-Roman empire recognized the church’s right, in the full sense, not only to exercise penal power, but also lent its assistance in the execution of the judgments of church courts.[27] Today the church in most states enjoys a free right in imposing church penalties, insofar as those penalties carry with them consequences of an ecclesiastical character; but for them also to acquire civil significance, they must be recognized by a corresponding decision of the state authority.[28] The former assistance of the state authority in executing the judgments of church courts in matters of service and disciplinary offences of clergy—this assistance the state authority does not refuse even today, in all those states in which there exists a proper relation between church and state, with observance of the legally regulated provisions.[29] But while recognizing the freedom of church courts to determine penalties for clergy, the state authority, permeated with the interest that in the church everything should be in keeping with the dignity of the church itself, and that no one, by personal arbitrariness, should proceed in imposing penalties in such a manner that the principle of Christian love and forbearance toward human weakness should suffer, has taken care to lend assistance in this too to the canonical prescriptions of the church, and by its laws has secured for its own part the exact preservation of that principle of love and personal freedom of which the church is the chief bearer.[30]


[1] This same division is adduced also by Skvortsov, Notes on Ecclesiastical Jurisprudence, the aforementioned ed., p. 241.

[2] The canon Ap. 31, speaking of the punishment that must be imposed on a presbyter who deserts his own bishop, adds that this must be done μετὰ μίαν, καὶ δευτέραν, καὶ τρίτην παράκλησιν (Ath. Synt. II, 39).

[3] The Apost. Const. book II, ch. 48; can. 19 of the IV Ecum. Council. In the sense of the censure of which this canon of the IV Ecum. Council speaks, canon 25 of Antioch and canon 13 of Sardica must also be understood.

[4] In the canons a penalty is mentioned for similar offenses, whereby the person concerned must be deposed from one, higher hierarchical degree to a lower (from the episcopal to the presbyteral, canon 20 of the Council in Trullo, cf. also canon 10 of Laodicea). But this is contradicted by canon 29 of the Fourth Ecumenical Council, which says that it is ἱεροσυλία, ἐπίσκοπον εἰς πρεσβυτέρου βαθμὸν φέρειν; and therefore, according to the interpretation of canon 20 of the Council in Trullo given by Zonaras (Ath. Synt. II, 349), Balsamon (ib. 350) and Archim. Ioann (II, 317), it is to be understood in the way we have stated in the text; and for the fundamental reason of this see my commentary on canon 29 of the Fourth Ecumenical Council (I, 424), and cf. also my commentary on canon 20 of the Council in Trullo (Rules I, 493).

[5] Ap. can. 35. In Serbia the following regulation is in force for condemned priests: “a) they may never leave the monastery, nor go to a parish; b) when there is an assembly in the monastery, they must remain in their own room and not go about among the people; c) apart from the room assigned to them, they may not spend the night in another room, nor linger with anyone in someone else’s room; d) they must come punctually and regularly to matins, the hours or the liturgy and to vespers, and read or chant at the chanters’ stand; e) in their cell they are to read the Bible and other books of ecclesiastical content” (circular to the consistories of September 15, 1865, no. 1567); and if the persons concerned transgress the rules of conduct prescribed for them, “the monastery superior is the competent authority to correct him with these penalties: up to a hundred metanias in the church, the reading of one or more kathismas from the Psalter, and confinement in the cell where the condemned person lives for up to 24 hours, with or without xerophagy” (circular of December 22, 1869, no. 6065).

[6] Ap. can. 5, 59; IV Ecum. 20; Trul. 3; Sard. 14; Carth. 19, 133.

[7] Neocaes. can. 9.

[8] Antioch. can. 10. The canons mention yet another penalty, that some persons cannot be promoted to a higher hierarchical degree on account of established errors into which they have fallen (Trul. can. 3). This, for the rest, was only occasioned by the enactment of a law on a concrete subject for which there had until then been no exact regulation, and this could hold if a similar case were to recur.

[9] Can. 16 of the Protodeutera.

[10] Antioch. can. 16.

[11] Ap. can. 15. See further in the alphabetical survey of my Collection under the words “bishop” and “cleric”.

[12] Ancyra 1. The canon prescribes concerning such persons “that they may continue to enjoy the honor of the seat (τῆς μὲν τιμῆς τῆς κατὰ τὴν καθέδραν μετέχειν), but they may neither perform the offerings, nor preach, nor in general perform any priestly service whatsoever”.

[13] Trul. can. 26; Neocaes. 8, 9; Basil the Great 27.

[14] See, for example, canon 3 of the Council of Antioch, canon 27 of Basil the Great, etc.

[15] Τοὺς δὲ καθαιρεθέντας ἀποστερεῖσθαι καὶ τῆς ἔξωθεν τιμῆς, ἧς ὁ ἅγιος κανὼν καὶ τὸ τοῦ Θεοῦ ἱερατεῖον μετείληφεν, says canon 1 of Antioch (Ath. Synt. III, 124).

[16] Ap. can. 8, 17, 18, 51, 63, etc.

[17] Of a deposed priest, the 62nd apostolic canon says: ὡς λαϊκὸς δεχθήτω (Ath. Synt. II, 80), and cf. canon 21 of the Council in Trullo as well.

[18] See canon 21 of the Council in Trullo, canon 3 of Basil the Great, and others.

[19] See note 17 of this §.

[20] Ap. canon 28, Antioch 4, Basil the Great 88.

[21] Basil the Great 3, 88.

[22] Ap. canon 30, 64, Trullo 1, 86, Antioch 1, etc.

[23] See Nomocanon IX, 10 (Ath. Synt. I, 184).

[24] Antioch 5, Carthage 48.

[25] See note 6 ff., § 152.

[26] In Greece: 1) Ἐπίπληξιν. 2) Ἀργίαν πάσης ἱεροπραξίας μετὰ στερήσεως τῶν δικαιωμάτων τῆς ἐφημερίας τοῦ τιμωρουμένου. 3) Ἔκπτωσιν τοῦ ἀξιώματος εἰς ὃ ἦτον ἰδίως διωρισμένος ὁ τιμωρούμενος. 4) Σωματικὸν περιορισμὸν ἐντὸς διατηρουμένου μοναστηρίου, ἢ ἄλλου εἰδικοῦ διὰ τοὺς κληρικοὺς σωφρονιστικοῦ καταστήματος. 5) Ἀπότισιν ποσοῦ διπλασίου τῶν ὅσα χρήματα ἔλαβεν ὁ τιμωρούμενος πλέον τοῦ νενομισμένου, ἢ διὰ πρᾶξιν ἀπηγορευμένην καὶ ἐναντίαν εἰς τὰ καθήκοντά του. Ἡ εἴσπραξις δὲ αὕτη ἐνεργεῖται ὁπὸ τῆς πολιτικῆς ἀρχῆς καὶ κατατίθεται εἰς τὸ ἐκκλησιαστικὸν ταμεῖον. 6) Ἀφορισμὸν προσωπικὸν κατὰ κληρικοῦ μοναχοῦ. 7) Καθαίρεσιν. See Νόμος περὶ Ἐπισκόπων κτλ. 9. Ἰουλίου 1852. ἄρθρ. Θ΄. Νόμος καταστατικὸς τῆς ἱερᾶς συνόδου 9. Ἰουλίου 1852. ἄρθρ. ΙΔ΄. Ἐγκύκλ. 11. Ἰουλίου 1853. (Χριστοπούλου Συλλογή. σελ. 8. 23. 163). In Serbia: 1) Admonition 2) Rebuke. 3) Penance 4) Suspension from office for a time 5) Prohibition of priestly ministry for a time. 6) Deprivation of one’s parish 7) Deprivation of the sacred rank (the Law of 27 April 1890 on the church authorities, Art. 174). In Russia: 1) Лишеніе священнослужителей сана, а священномонашествующихъ сана и монашества, съ исключеніемъ изъ духовнаго вѣдомства 2) Лишеніе священнослужителей сана, съ оставленіемъ въ духовномъ вѣдомствѣ на низшихъ должностяхъ, и лишеніе священномонашествующихъ сана, съ оставленіемъ въ одномъ монашествѣ на покаяніи. 3) Временное запрещеніе въ священнослуженіи, съ отрѣшеніемъ отъ должности и съ опредѣленіемъ въ причетники. 4) Временное запрещеніе въ священнослуженіи, безъ отрѣшенія отъ мѣста, но съ возложеніемъ эпитиміи въ монастырѣ или на мѣстѣ 5) Временное испытаніе въ архіерейскихъ домахъ и монастыряхъ 6) Отрѣшеніе отъ мѣста 7) Исключеніе за штатъ 8) Усугубленіе надзора 9) Пеня и денежное взысканіе 10) Поклоны. 11) Строгій или простой выговоръ. 12) Замѣчаніе (the Statute on Spiritual Consistories of 9 April 1883, Art. 176). In the Bulgarian exarchate: 1) Бѣлѣжка 2) Мърение. 3) Глоба. 4) Аргосвание. 5) Граничение въ монастирь 6) Лишение отъ офикия. 7) Прѣставание отъ длъжность 8) Низвержение 9) Отлучение на случаитѣ, предвидени отъ церковнитѣ правила 10) Заплащание въ двоемъ размѣръ количеството, взето по вече отъ опредѣлѣната такса за извѣршание свещеннитѣ трѣби (Art. 165 of the exarchal statute of 13 January 1895). In the Karlovci metropolitanate: 1) Admonition. 2) Rebuke. 3) Temporary prohibition of priestly ministry 4) Temporary suspension from the place of service. 5) Loss of the ecclesiastical decoration 6) Loss of the place of service 7) Final prohibition of priestly ministry 8) Deprivation of rank 9) Anathema (§§. 84—86 of the disciplinary rules of 5 March 1900).

[27] Cod. Theodos. de episcopis. XVI, 2. Nov. Justin. 83. 123.

[28] For example, the disciplinary rules for the Karlovci metropolitanate were approved by imperial decree of 5 March 1900. For Serbia, the law of 27 April 1890. For Russia, Art. 210—217 and XIV of the Statute on the Prevention and Suppression of Crimes, ed. 1876.

[29] For Austria, see § 27 of the law of 7 May 1874, which, although issued for the Roman Catholic Church, applies also to the Orthodox Church on the basis of Art. 15 of the law of 21 December 1867 (cf. the ordinances of 20 June and 13 October 1781 and of 24 January 1850); for Russia, the ukase of 16 April 1819; for Romania, the law of 13 May 1868; for Greece, the law of 22 June 1853; for Serbia, the ministerial circular of 6 March 1863, no. 673.

[30] Cf., for Austria, the rescript of the Ministry of Worship of 7 June 1869 concerning the manner of executing those decisions of ecclesiastical courts that impose the penalty of imprisonment on clerics in places that are under the supervision of the church authority (geistliche Correctionsanstalt), and a similar rescript of the ministers of worship, justice and internal affairs of 7 August of the same year. For Serbia, see the ministerial circular to all consistories of 22 December 1869, no. 6065, in case a monastery superior should treat inhumanly the clerics sentenced to imprisonment.

§ 154. c) The Imposition of Penalties

In imposing penalties there are several canonical prescriptions to which church courts are bound to pay heed, so that their judgment may correspond to the spirit of Christianity and be free of anything that might cast a shadow of suspicion upon its fairness. If the secular judge, in order to be able to render a fair judgment, must give careful attention to the motives that led someone to an offence and must examine all the circumstances under which the offence was committed, then the spiritual judge, who is called to execute justice in the church in God’s name, is all the more bound to give heed to this.

1. The motive of the offence—this is the chief thing that must be taken into account in imposing the penalty. The worse the motive, and the more it shows that someone deliberately intended to commit some offence, the heavier the penalty must be; and conversely, if it is proven that someone, through ignorance of the law, unintentionally or without forethought, committed the offence, then the penalty must be milder and the judge more lenient in his sentence.[1] Likewise the causes for which an offence was committed must be taken into account; and if someone was compelled by physical force to do something contrary to the laws of the church, in such a case the canons absolve the person concerned of all responsibility;[2] but where it is only moral force that is at issue, the canons do not absolve him of that responsibility, since a Christian is not bound to obey anyone’s command when he is required by it to do something that is contrary to God’s law or church law.[3] Of great weight in imposing the penalty is also what the life of the person concerned was like before he committed some offence; and if his life had been exemplary, then the offence committed may be interpreted as due to the chance circumstances that occasioned it, and the penalty accordingly milder; and conversely, if it is proven that the person concerned had lived dissolutely, that the offence he committed is nothing other than a product of his general moral corruption, then the penalty must be more severe, and must aim both to punish the offence itself and to forestall a new offence.[4]

2. In imposing the penalty there always appear certain circumstances that either mitigate the guilt or aggravate it. The guilt will be mitigated: a) if the person concerned himself confesses and acknowledges it before the judge exposes him,[5] and b) if, after the offence, the offender of his own personal accord does some good that is the opposite of the offence committed, and thereby, so to speak, effaces it himself.[6] The guilt will be aggravated when it is observed in the offender that he is obstinate in evil and unwilling to repent of what he has done,[7] further, when the offence, by itself and by its consequences, brings harm to the general life of the church and threatens to infect many other members of the church,[8] and finally, when the offence was committed by such a person as, by his position in the church, ought to serve others as a model of virtue and an example of the exact observance of the law.[9]

3. According to the ethical purpose that the church’s penal law pursues, the canons prescribe that every penalty which a church court imposes on someone must have general force and binding effect for the whole church; and thus, whoever has committed some offence and has been given the corresponding penalty for that offence in one diocese, that penalty must be respected by all the other dioceses of the Orthodox world, and no local church may receive into its communion a clergyman who has been lawfully excommunicated or deposed by a lawful court in another local church.[10] For this reason, in church-judicial practice we find that the judgments of one church against greater offences were communicated to all the churches, so that the same judgment might be known to all, and so that they might act toward the offenders concerned in a manner consistent with that judgment. This was done, and must be done, through the respective letters that one bishop sends to the other bishops, or through the circular letters that the council of one church sends to all the churches.[11] For this same reason it has been canonically established that the bishop concerned issue special written certificates to all clergy, and likewise to laypeople, who go into the territory of another bishop, in which certificates it is confirmed that the person concerned is of the Orthodox faith and conducts himself as a Christian, and, in particular, if he is a clergyman, that he is not under prohibition of performing priestly functions, or, if he is a layman, that he is not excommunicated from communion, and that he may freely enter the clergy, should he wish to do so.[12]


[1] Cf., on the question of apostasy, the canons: Ancyra 6, Basil the Great 64, 73, 81, 82.

[2] Cf. I Ecum. can. 10, Ancyra can. 3.

[3] Cf. the Protodeutera canons 8, 9, Peter of Alexandria canons 6, 7.

[4] Cf. Ancyra 5.

[5] Gregory of Neocaesarea can. 4.

[6] Ancyra 1. 2., Basil the Great 38.

[7] I Ecum. 12, Trullo 102, Neocaesarea 3, Basil the Great 3. 74., and others.

[8] Ap. 45. 55. 56.

[9] Ap. 42. 43.

[10] Carthage 105., Basil the Great 88., and others.

[11] On the deposition of Arius, in Socrat. hist. eccl. I, 6. 9.

[12] See on these testimonies in my commentary on canon 11 of the Fourth Ecumenical Council. Rules. I, 357.

§ 155. General Overview

PART III. THE PROPERTY LAW OF THE CHURCH.

The property of the church comprises all those church things (ἐκκλησιαστικὰ πράγματα, res ecclesiasticae) which the church needs for her external life and so that she may, without hindrance, carry out her task in the world. This task of the external life of the church consists in this: that divine service be performed according to the prescribed rite, that Christian teaching be spread, and that good order be maintained in the church organism. According to this task of the church, all church things are divided, in the church-legal sources, into a) sacred things (πράγματα ἱερά), which pertain exclusively to divine service and to the proper performance of that divine service, and b) hallowed things (πράγματα ἅγια), namely church goods, which serve as a source for covering the expenses both of procuring what is needed for divine service and of maintaining the clergy, and of maintaining everything else that stands in direct connection with the general task of the church itself. And since, with regard to these latter things, the prescriptions that concern church goods in general—namely their acquisition, their privileges, their use, and so on—differ, in the church-legal sources, from the prescriptions that concern the maintenance of the clergy, it is therefore necessary, in setting forth the teaching on the property law of the church, to speak separately of church goods and separately of the maintenance of the clergy.[1]

1. Church goods.


[1] On the subject of this section see Thomassin, Vet. et nova ecclesiae disciplina P. III lib. I c. 1. sq. (Ed. cit., tom. VII). I. Helfert, Von dem Kirchenvermögen. Prag, 1824. Zachariae von Lingenthal, Geschichte des gr.-röm. Rechts (III Buch, Sachenrecht u. IV Buch, Obligationenrecht). Zhishman, Das Stifterrecht in der morgenländ. Kirche. O. Grashof, Die Gesetzgebung der röm. Kaiser über die Güter und Immunitäten der Kirche und des Klerus nebst deren Motiven und Principien (Archiv. 36, 3 fg. 321 fg.). Cf. also Dr. Hirschel, Das Eigenthum am kathol. Kirchengute (Archiv. 34, 32 fg. 259 fg.).

§ 156. The Church’s Right to Possess Property

Since the Church has an incontestable right to fulfill her sacred task on earth, she thereby already has an incontestable right to the means that are necessary to her for the fulfillment of that task. As a social organism, the Church, for the sake of her existence on earth, must possess earthly goods as well, so that she may satisfy the needs of Christian worship, support her ministers, and assist all those who stand in need of her protection. This right of the Church to possess property rests both on natural law, in view of the necessity of the Church’s existence in the world, and equally on divine law. The Founder of the Church, although He Himself lived in poverty and preached poverty as a Christian virtue, did not thereby impose on His own Church that she must exist in utter poverty; on the contrary, He Himself spoke of church property, and thereby gave His blessing to the Church to gather and, for her needs, to keep such property. Several passages of Holy Scripture bear witness to this.[1] If in addition we attend to Christ’s counsel to individuals to share all things with their neighbors, we must see in this both His guidance concerning the acquisition of church property—that the church community be sustained—and equally the direction in which the Church must proceed in order to arrive at such property, for the general purpose thereby designated. The examples of the apostolic age show us that the Church, following the guidance of her Founder, began to act in this regard immediately at the very outset of her existence.[2] Offerings brought to the altar, the regular and extraordinary collection of alms, the money that fell into the church poor-boxes set out at places of worship, and the considerable contributions that came to the Church from wealthy families passing over to Christianity—all this together made up a rather rich source of church property. And the use of this property, after what was necessary for worship and for the support of the clergy, consisted chiefly in aiding the poor members of the Church. This last consideration formed the very basis that impelled the Church to acquire ever more property, for in helping the poor, the sick, widows, orphans, and the like, the Church was directly pursuing one of her chief tasks, and thereby she was contributing to the removal, from social life, of that hateful opposition that existed between the rich and the poor classes in the pagan Roman state. By this same reasoning is explained also that relation into which the Greco-Roman legislation, beginning with Constantine the Great, thereafter entered with regard to the property of the Church—a legislation in which we frequently find it emphasized that, since it is chiefly the poor who are supported from church property, care must be taken that this same property be increased and kept free from the state tax and from various imposts.[3]


[1] John 4, 8. 12, 6. 13, 29., and others. Blessed Augustine derives the beginning of church property from these passages of holy Scripture: “Habebat Dominus loculos et a fidelibus oblata conservans et suorum necessitatibus et aliis indigentibus tribuebat. Tunc primum ecclesiasticae pecuniae forma est instituta” (Tractat. 62. in Joh. n. 5., tractat. 50. n. 11).

[2] Acts of the Apostles 2, 44. 45. 4, 34—37. 5, 1—11., and others.

[3] Cf. Cod. Theodos. XIII. 1, 5. XVI. 2, 6. 10. 14. Cod. Just. I. 2, 12. 3, 13. sq.

§ 157. Ownership of Church Property

In the question of the ownership of church property, one must distinguish the standpoint of church law from the standpoint of civil law, in order to arrive at a well-defined concept of that ownership.[1]

1. Church property is by its nature designated exclusively for the purposes of the Church, and accordingly it cannot be applied to any other purpose. In this it differs from ordinary property, which its possessor may use as he pleases. It cannot, therefore, be disposed of like private property, but only according to its established purpose. In this sense it may be said quite correctly that church property is the property (vlaština) of Christ, or of the poor, as we find it stated in various church documents—for by this is signified not ownership as such, but that to which this same property is designated. From this character of church property there arises for the Church a threefold right, namely: the right to administer and use this property according to its purpose; further, the right to supervise how those concerned carry out this administration of the same property, and whether they apply it to the prescribed ends; and finally, the right, in case the designated purpose can no longer be attained, or in case of urgent need, to apply this same property to another similar purpose, or to sell it. These rights constitute the content of ownership over church property. The same rights were exercised at the outset by the bishop within the district entrusted to him. But in the course of time, within every episcopal district, lesser subordinate churches and various local institutions arose, each possessing its own separate property, and as a result the earlier right had to change its form. The administration and use of the property in question passed to the respective church or local institution, which then became the possessor as such and the subject of ownership over the property that belonged to it. The right of oversight, however, remains with the bishop, as does the decision in the case when a need arises to sell something of that property. This is a duty for the bishop, arising from his position in the Church as chief pastor. In case of any injustice or violence on the part of any member of the Church with regard to church property, the Church has the right to brand this as sacrilege and to impose the penalty of excommunication from her communion, just as she has the right to subject her own ministers to the strictest spiritual penalties for any misappropriation of church property. Apart from these spiritual means, the Church possesses no other means at her disposal, whatever the harm done to her property.

II. Since through church property the Church must often come into contact with civil relations, it is important to know what position the state authority and civil law must adopt with regard to that property. The right and duty of the Church to use and administer church property according to its purpose are of such a nature that the Church, for this, has no need whatsoever of the participation of the state authority. Just as, in the case of ordinary property, the possessor concerned, as the owner of a thing, is sufficient unto himself to dispose of his property without need for the state authority to interfere therein, so it is likewise with church property. The Church disposes of that property by her own duty and by her own discretion, and asks nothing else of the state authority than that it concern itself with nothing in the matter; and accordingly, so long as the Church asks only this and nothing else, the state authority has no reason even to know of that property. Should the state authority, uninvited by the Church, interfere in her property affairs, or hinder her from applying church property to its designated purpose, this signifies that this same authority wishes to hinder the very worship of the Church, and there already begins a state of persecution. When the Church independently administers her own property, this becomes for the state a mere factual relation—a relation which, moreover, may also be a legal one, insofar as the members of the Church, if they have the right freely to profess their faith, likewise have the right that the property designated for that profession of their faith be respected also. From this it follows that when the state authority today, in its various laws, declares that church property must always be kept inviolate according to the purpose of the Church, it thereby expresses only what, by the very concept of a state governed by law and of the inviolability of everyone’s property in general, is self-evident; thereby it merely gives a new legal guarantee that it will, both for itself and for others, respect the inviolability of church property.

But from contact with third parties, ownership of church property inevitably enters the domain of civil law. This shows itself in three acts, namely: in the right to recover through the civil court some church good that someone has unlawfully appropriated to himself; further, in the right to compel, by civil court, one who refuses to fulfill some obligation toward the Church arising from a contract, a delivery, or a bequest; and finally, in this, that every change in the ownership of some church good is valid for the respective new owner as a civil title of acquisition. The Church cannot grant herself such rights, but can possess them only if she is recognized within the state as a juridical person with the right of inheritance. This question falls within the exclusive competence of positive civil law, nor does the Church have the power to compel the state authority to this, which acts in the matter according to its own particular discretion. For the rest, every Christian state authority not only recognizes of itself these rights of the Church, but considers it, by its own Christian character, a duty to protect these same rights of the Church by every lawful means. Nor does even a non-Christian state authority deny these rights to the Church, so long as that authority grants to its Christian subjects the free profession of their faith. When civil legal significance is recognized in church property, then at once the same legal protection is extended over that property that covers every private possession, and accordingly a violation of that church ownership is regarded as unlawful in exactly the same way as a violation of private ownership, by whomsoever, and for whatever non-ecclesiastical purpose, that violation may be committed.


[1] We use the word “ownership” here in accordance with its definition in the Montenegrin property code: “Ownership is, as to its content, the right of the most extensive power which the law recognizes over a thing. Whoever has that right (which many also call property) is the owner” (Art. 831). Cf. Walter, Kirchenrecht. §. 251. 252., and Schulte, System des Kirchenrechts. §. 92—97.

§ 158. The Subject of Church Ownership

From what has now been said, it is clear to whom the right over church property belongs, and therefore who is the owner of that property, so that it might even seem superfluous to speak of this question separately. But since in more recent times an indeterminacy on this point has come to the fore among Western canonists, and several distinct theories have in the main arisen on the question of who is the subject of church ownership, it is necessary to state how Orthodox church law teaches on this matter. According to some of these Western canonists, the ownership of church property belongs to the respective church congregations;[1] according to others, to the state;[2] and according to a third group, to the universal Church.[3]

According to the canon law of the Orthodox Church, a church congregation cannot be the owner of church property, for in that case the Church would have to be denied every juridical personality, and there would be no well-founded reason why the political municipality should not then likewise be recognized as such an owner.[4] A church congregation may have a share in the administration of church property, but this does not yet give it the right of ownership, for in that case every guardian too could be regarded as the owner of the property of those entrusted to his guardianship; nor does the fact that the members of a church congregation contribute to the church give that congregation the right of ownership of church property, for the moment these members contribute something to the church, they no longer have the right to dispose of these contributions themselves, but only ever with the approval of the church authority, which holds the supreme oversight over the ownership of each individual local church.

Equally without any foundation is that teaching according to which the ownership of church property belongs to the state authority. This is contrary to the express prescriptions of canon law, and is likewise contrary to the legal ordinances of the Christian emperors, who always distinguished church property from state property, and granted to the Church, with regard to her property, such privileges as distinguished it in every respect from state property. The assertion of state ownership over church property must inevitably lead either to caesaropapism or to socialism. The state authority has certain lawful rights of its own with regard to church property, but from all these rights there does not yet arise any ownership of the state over church property, just as the state possesses no such ownership over private property.

By naming the universal Church as the owner of church property, nothing is thereby said about the legal basis of the ownership itself. In justification of this theory, the stationes fisci of Roman law are adduced, which were autonomous within their own sphere, while all of them together were merely members of one general state treasury; and accordingly individual churches too, down to their smallest divisions (parishes), may have this same autonomous administration of the property attached to them, though that property, again, is nothing other than a portion of one general property of the universal Church. This comparison cannot stand in itself, for it is artificial; but even apart from that, it remains unclear who, in this scheme, represents that property, and how the very concept of the ownership of the universal Church is to be expressed. If the right of ownership of the universal Church derives from the concept of the Church herself, as this theory would have it, it is then inconceivable why the sources of church law nowhere make any mention of this; on the contrary, they always speak of the property of individual churches, and always draw a distinction between what is the possession of one church or church institution and what is the possession of another, nor is it anywhere prescribed that the surplus of one should cover the deficiency of another, as would logically have to follow if the universal Church were recognized as the sole owner of church property.

All these various theories about the subject of church ownership were called forth among Western canonists by the circumstances in which the Church in the West found herself, and by the relation in which she stood, at various times, toward one state or another. Orthodox church law stands, on this question, upon what the sources of church law from the era of the undivided Church declare. In these sources every individual local church is named and recognized as the subject of that portion of the general church property which belongs to it and which it received by gift, inheritance, bequest, or some similar means. This local church possesses all those rights that every other lawful owner enjoys, and she herself, on her own account and before third parties, represents an independent juridical person.[5] This canonical teaching of the Church on the independent ownership of each individual local church over her own property was so firmly rooted in church practice that bishops were strictly forbidden to apply the property of one church to another, even where both churches were subordinate to one and the same bishop and were therefore parts of one and the same eparchy.[6] Alongside the local churches, the canonical sources recognize as subjects of ownership also monasteries and all institutions that had some charitable purpose: the care of the sick, the support of the poor, the support and upbringing of orphans, and the like.[7] This same principle was likewise adopted by Greco-Roman legislation, which recognized juridical personality in all those to whom church legislation granted it;[8] moreover, among the laws of the Greco-Roman emperors we find also one that ordains that when someone has bequeathed something simply to the glory of God, in that case what has been bequeathed must pass into the full ownership of the church specifically of the place where the testator resided.[9]


[1] Richter, Kirchenrecht. § 302 (VIII Auflage).

[2] I. V. Eybel, Introductio in jus eccles. Tom. II. l. 2. c. 4.

[3] Phillips, Lehrbuch des Kirchenrechts. § 207 fg. Hirschel, the treatise mentioned in note 1 to § 155.

[4] In France the political communes are the owners of church property. Cf. Vering, Kirchenrecht (II Aufl.) S. 767. n. 6.

[5] Antioch canons 24. 25. and the commentaries on the same canons.

[6] Carthage 134.

[7] They are enumerated in Nov. 120. c. 7. §. 1. Nov. 131. c. 10 (Basilic. V. 2, 9. 3, 11). Cf. Balsamon’s commentary on IV Ecum. 8 (Ath. Synt. II, 236).

[8] Cod. Just. I. 2, 26., I, 3, 20. 49., Nov. 123. c. 16. 38. Nov. 131. c. 13.

[9] Εἴ τις εἰς ὄνομα τοῦ μεγάλου Θεοῦ καὶ σωτῆρος ἡμῶν Ἰησοῦ Χριστοῦ κληρονομίαν ἢ ληγάτον καταλείψει, κελεύομεν, τὴν ἐκκλησίαν τοῦ τόπου, ἐν ᾧ ὁ διαθέμενος τὴν οἴκησιν ἔσχε, λαβεῖν τὸ καταλελειμμένον. Basilic. V. 3, 10 (Cf. Nov. 131. c. 9).

§ 159. The Acquisition of Church Property

The sources of church property in the early times of the Church consisted of the voluntary offerings of Christians—offerings of various goods, produce, money, and so forth.[1] Tithes are also mentioned (δεκαταί, decimae), which the faithful made over for the benefit of the Church and clergy, although this was not some institution to which all were bound, but simply voluntary contributions made by the wealthier members of the Church out of a sense of piety.[2] In the course of time the Church began to acquire various immovable goods as well,[3] and in the conciliar canons of the fourth century fields are mentioned that were in the ownership of the Church and served as a source for covering church expenses.[4] The Church received all these various goods from the gifts of her pious members. But at first the Church could not regard these goods as her stable possession, since, on account of the hostile relation in which the pagan state authority stood toward her, these same goods could at any moment be seized from her, as indeed happened. For this reason, as soon as good relations arose between the Church and the state, the Church took care to obtain the support of the state laws, both for the acquisition of property and for its retention. And the state authority, beginning with Constantine the Great, generously extended this support to the Church. Since the chief source of the increase of church property consisted in the gifts of pious Christians, these same gifts, in order to become a lawful possession of the Church in civil terms as well, were now made according to the prescriptions of the civil laws, and, having passed in the sense of those laws into the ownership of the Church, enjoyed the protection of the state authority in exactly the same way as every other private ownership.

In Roman law a distinction is drawn between acquisition of property for cause of death (mortis causa) and acquisition through contract among the living (non mortis causa, that is, actus inter vivos).[5] The prescriptions of that law on this question hold good for the Church as well, to whom, just as Roman legislation recognized the lawful capacity to own property, present-day legislation likewise recognizes it.[6]

I. Among the ways in which the Church may come to property for cause of death, the first place is occupied by succession by will (ἐκ τῆς διαθήκης, ex testamento). The right of the Church to inherit property from pious Christians was recognized to her by Roman legislation as soon as the Christian faith became the religion of the state.[7] This same right is recognized to her also by present-day legislation in the respective states;[8] naturally, subject to the relevant legal prescriptions regarding the validity of the will.[9]

Besides succession by will, the Church has a right of succession also in certain cases when someone dies without having made a will—namely, the right of intestate succession (ἐξ ἀδιαθέτου, ab intestato). This concerns chiefly the property that remains after the death of persons belonging to the clergy; but, according to what we find in the sources of church law, it concerns also other persons outside the clergy who die without a will. As regards the former, when they die intestate, it is ordained that their relatives to the fourth degree have the right to inherit the estate that remains; if there are no such relatives, the whole estate passes into the ownership of the Church and is applied to church needs and to the benefit of the charitable institutions the Church administers.[10] Greco-Roman legislation ordains this same rule with small changes,[11] and its relevant prescriptions entered the canonical collections.[12] Today this right of the Church is regulated by the particular legislation of each individual state.[13] But besides clergy dying intestate, Greco-Roman legislation recognized the Church’s right of succession also with regard to certain laymen who leave no will. It was an old custom for heirs to regard it as a moral duty to devote some part of the inherited estate to the church for the repose of the deceased’s soul. This custom was made law in the ninth century, and it was ordained, first for those who die as prisoners of war, that if the state is to inherit the estate left after them, a third part of that estate is to be handed over to the church for the repose of their souls.[14] Constantine Porphyrogenitus extended this law to all who die intestate and have left no children of their own;[15] and in the fourteenth century Andronicus Palaeologus the Elder prescribed that after the death of a husband or wife, one part of the estate should be inherited by the surviving spouse, a second part by the parents of the deceased spouse, and a third by the church.[16] These laws were incorporated into the canonical collections and became a general norm in the Greek Church.[17]

The richest source of church property consists of bequests for pious purposes (λήγατα εἰς εὐσεβεῖς αἰτίας, legata ad pias causas). When these bequests are spoken of as church property, this is to be understood in a relative sense, for the Church is not the owner, in the ordinary legal sense, of what these bequests consist in; rather, to her, or to the local bishop, belongs only the supreme right of oversight over these bequests, together with the right to control their administration and to take suitable legal measures should that administration not be carried out in good order and according to the purpose of the testator. In this sense the institutions arising from these bequests are called church foundations or institutions. The object of the various bequests that the sources of church law mention consists in the maintenance of some house of prayer for the salvation of the soul, or in helping those in need of brotherly assistance—namely: the maintenance of hospices for strangers, houses for the poor, for the sick, for orphans and abandoned children, for the aged, for young women, for the upbringing of youth, and so on.[18] These and similar institutions enjoyed particular privileges, which the Greco-Roman emperors generously bestowed on them. Among such privileges were: that a bequest for a pious purpose was free from the quarta Falcidia;[19] that it had to be delivered within six months of the day the will was made public, failing which the church was to receive all the produce accruing from the day of the testator’s death, or else twice the value of the bequest, should the matter come to litigation;[20] that twice the amount likewise had to be paid when the heirs refused to acknowledge the bequest;[21] and that, where no executor of the bequest had been named, the right of executing it belonged to the bishop,[22] and so on. These and many other privileges of Justinian’s legislation regarding bequests for pious purposes,[23] were confirmed, and even further extended, by the succeeding Greco-Roman emperors, who, among other things, permitted such bequests to be made even by persons otherwise deprived by law of the right to make a will.[24] The legal prescriptions of Greco-Roman legislation on bequests for pious purposes entered the canonical collections of the Orthodox Church;[25] and the present-day prescriptions on this matter are regulated by the particular legislation of individual states.[26]

II. Besides the case of death, the Church may acquire property also through various contracts among the living (actus inter vivos), namely either by gift (δωρεά, donatio) or by purchase (ἀγορασία, emptio). A gift is a contract whereby someone gives something of his own to the church, or lawfully promises to give what he is not legally bound to give, with the intention thereby of increasing the church’s estate and being pleasing and beneficial to her.[27] In the matter of gifts to the church, general church law recognizes to her certain special privileges, among them: that a gift becomes binding even when only promised and not yet received;[28] and that ownership of the donated thing becomes complete, without possibility of revocation.[29] With some minor modifications this holds good for the Church today as well.[30] — Purchase is a contract whereby some thing is transferred to another for an agreed price.[31] By general church law the Church may buy any thing offered for sale; and by analogy with the prescriptions of Roman law, there also pass into church ownership those things which the respective administrators of church property bought for themselves, but with church money.[32] The present-day legislation of individual states speaks similarly of purchase by the Church.[33] — The other contracts by which the Church may acquire property are the same as those for private property.

Just as by contracts, the Church may acquire property also by prescription (χρονία χρῆσις, παραγραφῇ, usucapio, praescriptio longi temporis). Prescription denotes a particular means by which uncontested ownership is obtained over a thing that someone holds in his own hand as owner for a period fixed by law.[34] For the validity of a prescription there must exist a lawful ground (εὔλογος αἰτία, justa causa) and full conviction that one was entitled to hold a thing in one’s own possession (καλὴ πίστις, bona fides).[35] In general, on the question of prescription, canon law follows Roman law.[36] As a privilege to the Church there was also an extraordinary prescription with regard to her estate. Justinian at first prescribed for the Church, and for bequests for pious purposes, a period of one hundred years,[37] and afterward limited that period to forty years.[38] The Church enjoys certain privileges in this regard even today.[39]


[1] Apostolic Constitutions 2, 25. 7, 29. 8, 30. 31. 40. Tertullian says about monetary contributions: “Modicam unusquisque stipem menstrua die, vel cum velit, et si modo possit, apponit: nam nemo compellitur, sed sponte confert. Haec quasi deposita pietatis sunt” (Apol. cap. 39).

[2] The Apostolic Constitutions mention the places Origen. hom. 11 in Num. Cyprian. de unitate ecclesiae sub fine Epiphan. haer. 8. Chrysost. hom. 77 in Math.

[3] This is seen from the edict of Licinius of the year 313, in which we read: “Et quoniam iidem Christiani non ea loca tantum, ad quae convenire consueverunt, sed alia etiam habuisse noscuntur, ad jus corporis eorum, id est ecclesiarum, non hominum singulorum pertinentia, ea omnia lege, qua superius comprehendimus, citra ullam prorsus ambiguitatem vel controversiam iisdem Christianis, id est corpori et conventiculis eorum reddi jubebis.” Lactant. de mortib. persecut. 48. Cf. Eusebii hist. eccl. II. 10, 5.

[4] Antioch canon 25.

[5] Instit. lib. II. tit. 7. pr. Cf. Basilic. lib. XLVII. tit. 1. et 3.

[6] Cf. Digest. III. 4, 1 (Basilic. VIII. 2, 101). Cod. Justin. I. 2, 1 (Basilic. V. 1, 1). Austrian civil code §. 26. 355. 356. 538. 539.

[7] Ἐξέστω ἑκάστῳ τελευτῶντι τὰ οἰκεῖα πράγματα καταλιμπάνειν ταῖς ἁγίαις ἐκκλησίαις· δεῖ γὰρ φυλάττεσθαι τὰς γνώμας αὐτῶν ὡς μηκέτι δυναμένων ἄλλοθεν βουλεύσασθαι. Basilic. V 1, 1. Nomocanon II, 1 (Ath. Synt. I, 100).

[8] For example, the Austrian civil code § 538.

[9] For the older period see Puchta, Institut. III, 233 fg. Zachariae, Geschichte des gr.-röm. Rechts. §. 35 fg. For Austria today §§. 557—600 of the civil code; for Serbia §§. 429—448 of the civil code; for Romania §§. 738—758 of the Moldavian civil code.

[10] Antioch canon 24. and the commentary of Zonaras and Balsamon on canon 22 of the Fourth Ecumenical Council (Ath. Synt. II, 268—269).

[11] Cod. Justin. I. 3, 34. 42. Nov. Justin. 131. c. 13 (Basilic. V. 3, 15).

[12] Nomocanon X, 5 (Ath. Synt. I, 239—241), Blastares’ Syntagma Δ, 4 (Ib. VI, 207—208).

[13] Cf., for Austria, the court decrees of 27 Nov. 1807 and 16 Sept. 1824, and, for the Metropolitanate of Karlovci, § 18 of the Declaratorium. In Serbia, if a bishop dies without a testament, the mass of the estate, once the costs of the funeral and of the replacement of whatever has accidentally gone missing from the property of the bishopric have been covered, is divided into three equal parts, and one part is handed over to the higher ecclesiastical authority, so that it may dispose of it for churches and monasteries, the second is handed over to the principal school endowment, and the third is issued to the relatives; but if there are no relatives, then this third part also, like the first two, is disposed of for churches and for the school endowment (the ordinance of 10 May 1847, printed together with § 476 of the civil code for the kingdom. The 1884 edition, pp. 211—212).

[14] See the pertinent novel of the emperor Leo the Wise in Zachariae Jus gr.-röm. III, 128.

[15] Constantine’s novel in Zachariae III, 276.

[16] Zachariae. III, 628.

[17] Cf. Blastares’ Syntagma Κ, 12. (Ath. Synt. VI, 324). In Greece and Romania the provisions of the Byzantine legislation, in this respect, still for the most part hold good even today (Zachariae, Geschichte des gr.-röm. Rechts. §. 32). In Austria (§ 760 of the civil code) and in Serbia (§ 530 of the civil code) the property left by persons who have no heirs passes into the ownership of the state.

[18] Cod. Justin. I. 2. 23. Nov. Justin. 131. c. 10 (Basilic. V, 3, 11).

[19] Nov. Justin. 131. c. 12. (Basilic. V. 3, 13). On the basis of the lex Falcidia and of the later Roman law (Digest. XXXV. 2, 1. Instit. Justin. II. 22, pr.), a bequest can be valid only when at least a fourth part of the whole estate remains unimpaired to the legal heirs; and accordingly, if the testator has ordered otherwise, the heir has the right to withhold from each bequest (legatum) as much as he needs in order to make up the fourth part of the estate (quarta Falcidia)

[20] Instit. Justin. IV. 6. §. 19. Cod. Justin. I. 3, 45. §. 7. Nov. 131. c. c. 12. (Basilic. V, 3, 13).

[21] Inst. Justin. III. 28. §. 7, IV. 6. §. 23. Cf. Coll. const. eccles. lib. II (Voelli et Justelli biblioth. jur. can. II, 1309)

[22] Cod. Justin. I. 3, 28. 46. 49. Nov. Justin. 131. c. 11 (Basilic. V. 3, 12).

[23] All of them are adduced in Nomocanon II, 1 (Ath. Synt. I, 82—108).

[24] Cf. on this the novel (between the years 776 and 780) of the emperors Leo and Constantine in Zachariae Jus gr.-röm. III, 52, and Ath. Synt. V, 243.

[25] Blastares Δ, 4 (Ath. Synt. VI, 207—208). The commentary of Balsamon on canon 40 of the Council in Trullo, canon 5 of the Protodeutera, and canon 81 of the Council of Carthage (Ib. II, 400. 667. III, 506).

[26] E.g. for Austria see § 647 ff. of the civil code, and the pertinent statutory provisions cited in the footnote to § 651 of the same code, in Manz’sche Gesetz-Ausgabe (XII Aufl. S. 197—198).

[27] Instit. Justin. II. 7, pr.; Digest. XXXIX. 5, 1 (Basilic. XLVII. 1, 1). Cf. §. 938. ff. of the Austrian civil code, §. 561. ff. of the Serbian civil code, Art. 896. ff. of the Montenegrin property code.

[28] Digest. XXIV, 1. 23. L. 12, 1—3 (Basilic. LIV. 13, 1). Nomoc. II, 1 (Ath. Synt. I, 100).

[29] Cod. Justin. I. 2, 23. Nomocanon ib.

[30] Cf. §. 861. 942. of the Austrian civil code.

[31] Instit. Justin. II. 23. 24. Digest. XVIII, 1. Cod. Justin. IV. 38. (Basilic. XIX. 1) Collect. const. eccles. lib. II. Nomoc. II, 1.

[32] Cod. Justin. III. 32, 8. V. 39, 2 (Basilic. XV. 1, 88. XXXVII. 9, 10).

[33] Cf. §§. 356. 362. 1054. of the Austrian civil code, and the corresponding statutory provisions relating to those paragraphs.

[34] Digest. XLI. 3, 3 (Basilic. L. 3, 3). For the very word “usucapion”, see Art. 845. of the Montenegrin property code.

[35] Digest. XLI. 3, 25. 4, 9 (Basilic. L. 3, 25. 4, 10. 10, 3).

[36] Cf. Puchta, Cursus der Institution. II, 651 fg.

[37] Cod. Justin. I. 2. 23

[38] Nov. 111. c. 1. Nov. 131. c. 6. (Basilic. V. 2, 16. 3, 7). For further particulars on this, see Zhishman, Das Stifterrecht. S. 89—95.

[39] Cf., for Austria, §§ 1460—1474. of the civil code.

§ 160. Privileges of Church Property

By the Edict of Milan in the year 313, freedom of religion was proclaimed in the Roman state, and at the same time it was ordained that all goods that had been taken from the Church during the persecutions should be restored to her.[1] Two years later a special law was issued in favor of the Church, ordaining that all movable and immovable goods that were church property should be free from every impost and tax.[2] By the law of the year 321, whereby Constantine the Great recognized the Church’s right to receive bequests by will,[3] the way was opened for the Church to acquire great and rich property. The example of Constantine in granting privileges to church property was followed by all the Greco-Roman emperors, except Julian (the Apostate) and a few other emperors who were under the influence of persons hostile to the Orthodox Church. From the complete exemption from paying every tax on her property, which Constantine had granted the Church, the Church herself renounced, wishing by her own contributions to assist also with the needs of the state. As a result of a law of Julian’s, that church goods should have no privilege whatever as against other owners in the state, the emperors Theodosius I (in the East) and Valentinian II (in the West) issued a new law, by which the former principle regarding church property was re-established, and it was ordained that the Church must be free from all the so-called munera sordida to which other owners were bound;[4] and the emperor Honorius declared church possessions free from every extraordinary tax (extraordinaria collatio) and prescribed a monetary penalty, and in case of persistence a penalty of banishment, for anyone who should dare in any way to violate the privileges granted to the Church with regard to her property.[5] Theodosius II confirmed Honorius’s law and himself exempted certain churches even from paying the regular tax.[6] The emperor Marcian added his own law to the earlier ones, by which there was to belong to the Church not only the independent administration of her own property, but also the supreme oversight over everything that anyone should bequeath in favor of some charitable institution.[7] The succeeding emperors, especially Leo and Anthemius, and likewise Zeno, taking note of this ordinance of Marcian’s, placed under the direct dependence of the Church both the property of all the various charitable institutions and the very administration of those same institutions.[8] All these laws on the privileges of church property were afterward codified by Justinian the Great, who for his own part also issued several similar laws.[9] Subsequent Byzantine legislation follows Justinian’s in everything. The iconoclast emperors deprived the Church for a time of the privileges granted her;[10] but the succeeding emperors re-established the former privileges and extended them even further.[11] Speaking of the acquisition of church property, we have mentioned several of these privileges, and of some we shall speak further later.

All the various privileges that the Church received from the Byzantine emperors with regard to her property were prompted by the interest of the state itself in this. Owing to the general inclination of the Orthodox people, both in earlier times and today alike, to leave in their wills considerable sums for the benefit of the church and for various pious purposes, the Church became the possessor of great goods, and thus had the means, as much to meet all the needs of her own worship and her own ministers, as likewise to satisfy the needs of the many poor, the infirm, widows, orphans, and so on. By this the Church relieved the state of the care of all this, and the state too, by affording the Church facilities to attain to ever greater wealth, and by freeing church property from those extraordinary burdens to which the private property of individuals was subject, thereby assisted the general social welfare and consequently acted in the interest of the good of the state itself.

In the course of time the Church began to lose these privileges of hers with regard to her property. On account of the excessive making-over, through wills or bequests, of enormous lands to the clergy and to various church confraternities, from which the state began to suffer harm, the acquisitions of the Church were placed under the control of the state authority, and in the thirteenth century various rulers in the West began to issue the so-called leges amortisationis, that is, that some donation or bequest to the church, or for some pious purpose (ad manum mortuam), might be permitted only up to a fixed sum and subject to the state authority.[12] From the West this passed also into the Orthodox states, and in the sixteenth century we find a similar law in Russia as well.[13] After various changes, now in a milder, now in a more decisive sense, these laws exist today in all states, either in fact or in principle.[14]

And the earlier laws on the full ownership of the Church over her property, and thus on the inviolability of church property, underwent in the course of time a change harmful to the Church. We mean here the so-called secularization of church goods (saecularisatio bonorum ecclesiae) by the state authority. The first traces of this secularization are already observed in the seventh century in the Frankish state; it then developed especially in the West under the influence of the Reformation in the sixteenth century and the centuries following down to our own.[15] In Russia church property felt chiefly the influence of this reform as early as the beginning of the eighteenth century.[16]

Of all those many former privileges the Church once enjoyed, today only a very small part remains to her. She must pay the state tax on her property entirely on an equal footing with other private owners. The right of the state, in case of need, to secularize church goods exists in principle in all states, just as, in the main, the laws of amortization also exist. The former right of asylum, which the state used to grant the Church, no longer exists anywhere today; nor does any state grant privileges of prescription with regard to church goods to the extent we have seen in Justinian’s legislation and in later legislation as well. All that the Church enjoys today with regard to her property is: the immunity of churches and church buildings,[17] exemption, at least in most states, from the house tax on those buildings designated for the residence of clergy holding permanent posts in the administrative hierarchy,[18] and the fact that every theft or violation of a thing belonging to church worship is regarded as sacrilege and is punished more severely.[19] In everything else regarding property, the Church is today regarded, in the respective states, as any other lawfully existing corporation. Of the state oversight to which the administration of church property is subject, we speak in the following paragraph.


[1] See note 3. to §. 159.

[2] “Praeter privatas res nostras et ecclesias catholicas…. nemo ex nostra jussione praecipius emolumentis familiaris juvetur substantiae”. Cod. Theodos. XI. 1, 1.

[3] “Habeat unusquisque licentiam sanctissimo catholicae ecclesiae venerabilique concilio decedens bonorum, quod optavit, relinquere”. Cod. Theodos. XVI. 2, 4.

[4] Cod. Theod. XI. 16, 15. 18.

[5] Cod. Theod. XI. 16, 21. XVI. 2, 34. 40.

[6] Cod. Theod. XI. 1, 33. 37. 24, 6. XV. 3, 6. XVI. 2, 45.

[7] Cod. Justin. I. 3, 24 cf. I. 2, 12

[8] Cod. Justin. I. 2, 15. 3, 35. 39

[9] They are all to be found collected in ch. 1 of title II of the nomocanon in the Athenian edition (I, 82—108).

[10] See, for instance, the novel of Nikephoros Phokas of the year 964 against the monasteries (Zachariae Jus gr.-röm. III, 292).

[11] For instance, the novel of Basil the Porphyrogenitus of 988, by which he annuls Nikephoros’s novel (Ib. III, 303).

[12] See De commendis ap. Thomassin, Vet. et nova eccl. disciplina P. II. lib. III. c. 10 sq. In the domain of property law the Church and pious associations are regarded as manus mortua, while the laws that restrict the Church’s right to the accumulation of property are called leges de non amortisando.

[13] In the year 1580, under Tsar Ivan IV Vasilyevich. Cf. on this the conciliar verdict of 15 January 1581 in Berdnikov, Course of Church Law, pp. 452—453.

[14] For instance, for Austria, Art. 6 of the fundamental law of 21 December 1867 concerning the general rights of citizens says: “For the dead hand (für die todte Hand) the right to accumulate immovables and to dispose of those goods may be restricted by law with a view to the common good”

[15] Cf. on this Richter, Kirchenrecht. VIII Aufl. S. 1284 fg.

[16] Berdnikov, the place cited.

[17] For instance, for Austria, the ministerial ordinance of 19 June 1853, §. 37.

[18] For Austria, the court decrees of 18 September 1827, 23 June and 12 August 1828, 27 October and 9 December 1829, 20 May 1835; and as regards the fact that priests’ houses are free from the assignment of quarters to soldiers, see Vorschrift über die Militär-Einquartierung v. 11. Juni 1879. Cult. Minist. Verordn. 8. Mai 1856.

[19] §§. 174. II. and 175. а. of the Austrian penal code.

§ 161. Administration of Church Property

In the early times of the Church, when every smaller locality had its own bishop, and when church property was very small and consisted entirely of the offerings that the faithful brought to the church at the time of worship, the administration of that property was very simple and was carried out personally by the bishop himself, who set aside from those offerings one part for worship and for the upkeep of the place where that worship was held, a second part for the support of himself and the clergy, and a third for aid to the poor members.[1] He did this according to his own personal discretion, answering for the propriety of his administration to God alone, as apostolic canon 38 expresses it;[2] and the general strictness of Christian morals, and the trust that bishops enjoyed among the faithful, kept them free of any suspicion in this administration of theirs. But afterward, when church property multiplied, when the Church began to acquire immovable goods and to receive regular income, it became impossible for bishops to administer all this property by themselves, and the need for greater precision and order in administration than had existed before made itself felt. For this reason particular persons were appointed alongside each bishop to take care of that church property. These are known in the canonical sources as oikonomoi, who, under the supreme oversight of the bishop, either alone or with several assistants, conducted the administration of all the property of the episcopal church, or eparchy, in question.[3] When it was then established that bishops might no longer be appointed in small localities, but presbyters instead, and parishes in the present-day sense came into being, so that as a result church goods had to be specialized, the earlier arrangement too had to be altered, and the administration of parish property passed to the parish priest, who himself carried it out under the responsibility of the bishop, as chief pastor, on whom the parish in question depended. But in this administration of parish property, too, there happened in the course of time the same thing that had happened with regard to bishops and eparchial property when that property multiplied; and for this reason several churchwardens, guardians, or trustees were appointed from among the lay members of the parish in question, who, under the immediate oversight of the parish priest, and under the responsibility of the eparchial bishop, administered all the property belonging to that parish. For the better assurance that the most worthy parishioners would be appointed to this office, it was recognized as expedient that the whole church congregation should also take part in the election of the churchwardens in question, thereby becoming an indirect participant in the administration of church property itself; and this is justified, among other things, by the fact that, in case of any need on the Church’s part, all the members of the church congregation in question are called upon to meet that need.[4]

In the bond into which the Church entered with the state, beginning with the fourth century, the Church gladly accepted, and sometimes even herself sought, the help of the state authority in the administration of church goods.[5] From this, and from the mutual interest that existed between Church and state in matters of the common welfare,[6] arose all those laws of the Greco-Roman emperors on the securing, from every side, of church property, as well as their right to oversee the administration of church property.[7]

Today the administration of church property is regulated by the particular laws of the several autocephalous churches and by the corresponding ordinances of the state authority. Apart from the churches within the Ottoman empire, all the other churches, with regard to the administration of their […]


[1] Ap. canon 41., Apost. Const. 2, 25. 7, 29. 8, 31. Justin. Apol. 1, 66. 67.

[2] Cf. Apostolic canons 40, 41; Antioch 24, 25.

[3] See pp. 259 and 414 of this book. Cf. Zhishman, Die Synoden. S. 99. fg.

[4] Cf. Pavlov, On the Participation of the Laity in the Affairs of the Church from the Point of View of Orthodox Canon Law. Kazan, 1866.

[5] Cf. Nomocanon 2, 1. 3, 14. 10, 8 (Ath. Synt. I, 101. 118. 242).

[6] See §. 160. of this book

[7] Cod. Justin. I. 2, 25 §. 1. Nov. Justin. 123. c. 23 (Basil. III. 1, 39). Nov. Manuelis Comneni a. 1159 (Zachariae. III, 454). Cf. Balsamon’s commentary on canon 12 of the VII Ecum. council (Ath. Synt. II, 594).

§ 162. The Use of Church Property

[…] and the prescriptions of Greco-Roman legislation forbid the sale and, in general, the dissipation of church property.

The canons threaten deposition against clergy entrusted with the care of the respective part of church property, should they sell or make it over to others.[1] The 12th canon of the Seventh Ecumenical Council says on this: ‘Should any bishop or abbot be found making over to the secular authority, or handing over to some other person, lands belonging to the bishopric or the monastery, let such an act be void, in accordance with the canon of the holy apostles, which says: “Let the bishop take care of all church matters, and administer them, remembering that God oversees him; nor may he appropriate anything of them to himself, or give as gifts to his relatives what is God’s: if they are poor, let him help them as the poor, but let him not, on their pretext, sell what belongs to the church.” If it is objected that the land causes loss and yields no benefit, even in that case the lands ought not to be made over to the local authorities, but rather to clerics or to farmers. And if crafty deceit is employed here, and a landowner buys up the land from a cleric or a farmer, let the sale be void in that case too, but everything must be restored to the bishopric or the monastery; and let the bishop or abbot who does this be removed—the bishop from the bishopric, the abbot from the monastery—as persons who mercilessly squander what they did not themselves acquire.’[2] Similar to this are the laws of the Greco-Roman emperors,[3] and the ordinances of the patriarchal synods of the Middle Ages,[4] which forbid not only the formal sale of anything that is church property, but also every other contract that could be to the detriment of church property, and every application of it to any other purpose.[5] Church law permits an exception to these general prescriptions only when a fully justified reason for it exists—namely, when it is shown that a sale is necessary in order thereby to meet some urgent need of the church,[6] when it is necessary to help some impoverished church or the poor,[7] and when by the sale of something a higher benefit can be secured for the church.[8] Every sale of a piece of church property that cannot be justified by one of these reasons is void.[9]


[1] Apostolic canon 38, IV Ecum. 24, Ancyra 15, Ancyra 24, Carthage 26 and 33, Cyril of Alexandria 2.

[2] Cf. Trullo 49 and VII Ecum. 13

[3] Cod. Justin. I. 2, 14. 17. 21. 24. Nov. 7. 46. 54. 67. 120. Nomocanon II, 2. X, 2. 4. XI, 1. Blastares’ Syntagma Ε, 8. 16 (Ath. Synt. I, 108. 238. 239. 247. VI, 250. 267).

[4] Cf. Acta Patr. Constantinop. I, 138. 457. II, 323. 492 and others.

[5] Cf. Zhishman, Stifterrecht, S. 72.

[6] Carthage canons 26 and 33 and Balsamon’s commentary on canon 33 of Carthage and on canon 12 of the VII Ecum. (Ath. Synt. II, 595. 597. III, 392)

[7] The ordinance of the patriarchal synod of Constantinople of November 1027 (Ath. Synt. V, 20).

[8] Nov. 7. c. 6 §. 1. and the 4th answer of Nicetas of Thessalonica (Ath. Synt. V, 383).

[9] VII Ecum. 12 and the other legal provisions mentioned in note 4 of this §

§ 163. The Founder’s Right

An exception to what we have said (§ 161) about the administration of church property is constituted by the so-called founder’s right, or ktitor’s right (κτητορικὸν δίκαιον),[1] according to which the administration of the property of a church, or of an institution with a church purpose, does not belong to the guardianship elected for that purpose (the epitropy, § 128), but specifically to the particular person who obtains that right.

The founder’s right arose in the Christian Church when various pious Christians began, at their own expense, to build churches and to furnish those churches with everything needed for divine service to be worthily performed in them, and for the priests and other persons serving those churches to be assured of their support. This is shown especially once the persecutions ceased and the Christian faith became free in the Greco-Roman state. In commending this pious zeal of the persons concerned, the Church wished also to give testimony of her own gratitude to them, and so recognized to them certain privileges, both in the administration of church property and in the appointment of a priest to the church in question—and this not only to themselves personally, but also to their lawful heirs, subject to the canonically prescribed oversight of the competent local bishop. The Church recognized this also to those who should restore some deserted church and establish fixed revenues for its upkeep and for that of its ministers. These privileges, together with the obligations corresponding to them, were determined by formal legal prescriptions of church-civil legislation in the time of the emperor Justinian (527–565) and constituted the founder’s, or ktitor’s, right mentioned above.[2]

This right may be acquired over any church, urban or rural, over a monastery, and over any charitable institution dependent on the church authority. It may be acquired by any natural person, without distinction of class, sex, or calling, who is of the Orthodox faith and enjoys full church and civil rights. It may also be acquired by any juridical person existing on a lawful basis—thus any church congregation, various societies, religious foundations, and so on. Accordingly, any natural or juridical person possessing the qualities prescribed by law may become the subject of the founder’s right, provided only that it is in a position to found a new church, or to restore a deserted one, or to found a monastery or some charitable institution with a church purpose, and provided it can guarantee the means necessary for the upkeep of the church, monastery, or charitable institution in question. To grant and recognize this right to the person concerned, whether natural or juridical, only the competent church authority may do—or more precisely, that eparchial bishop in whose district the church, monastery, or charitable institution is founded—subject to the observance of the relevant, precisely established legal prescriptions.[3]

By recognizing the founder’s right to the person in question, the church authority—that is, the competent eparchial bishop—does not thereby cede to that person any of those spiritual rights over the respective object of the founder’s right which belong to the bishop by virtue of his archpastoral character. The bishop is the unconditional spiritual superior of every church and monastery, and likewise of every charitable institution with a church purpose found within his eparchy, irrespective of whether it was founded from the means of a natural or juridical person, or was founded in some other way. Accordingly, all the rights and duties that constitute the founder’s right concern solely and exclusively the external affairs of the respective object of that right. All these rights and duties assumed by the founder, or ktitor, are ordinarily set out in a founder’s charter (κτητορικὸν τυπικόν), which the founder and the competent eparchial bishop draw up by agreement, and which contains in detail everything concerning the building of the church institution in question, the means for the upkeep of that building and the support of the personnel who will serve at the institution, the obligations the founder must fulfill, and the founder’s relation to the institution itself and to the competent church authority. This founder’s charter, or typikon, once it is drawn up on a legal basis, acquires the force of a law binding for all future time both the person of the founder and the competent eparchial authority, and this charter is kept in the episcopal archive, so that everything established by it may be exactly carried out according to it, and so that the legal relations in question may be strictly and inviolably preserved.

According to the general content of the various founder’s charters that exist, the duties of the founder are chiefly these: 1. to see to the decent upkeep and adornment of the church; 2. to see to its lighting and to the singing in the church; 3. to see that church services are properly held at appointed times; 4. to see that at the services the authorities and benefactors, living and dead, are commemorated; 5. to see that the church is supplied with the necessary holy vessels, vestments, and books; 6. to preserve the property of the church unimpaired, to administer that same property well, and, so far as possible, to increase it; 7. to see that priests and other persons in the service of the church are paid a proper stipend; and 8. to safeguard the bishop’s rights over the church in question. What is said here concerning the church, as the object of the founder’s right, holds good, only in a different form, also for monasteries, or other church institutions that may be the object of the same right, and toward which the founder has duties determined by the typikon.

To these duties correspond the following rights of the founder: 1. to administer church property according to the general canonical prescriptions that govern the administration of church property, and to see to it that this property prospers, submitting his work in this to the supreme jurisdiction of the bishop; 2. to propose to the competent eparchial bishop a priest who is to serve at the church in question. The bishop examines the qualifications of the person proposed, and if he finds him worthy of the post for which he has been chosen, approves the choice and issues him the prescribed charter of appointment; should the person proposed not possess all the prescribed qualifications, or should the bishop, according to his own discretion, find that the proposed person is not suitable for the church in question, the founder will then propose another person, or even several persons, and the bishop will then choose the most worthy. 3. The founder also has the right to certain honors, which must distinguish him from the rest of the faithful—namely, that he have a place of distinction in the church, that his name be commemorated at the church services, that he have precedence at every church gathering, and so on.

The founder’s right ceases when the founder is unwilling or unable to perform all those duties established in the respective founder’s charter, and in particular if he administers church property poorly, if he lets that property decay, if he fails to see to the decent upkeep of the church, to the supplying of the church with everything necessary for church solemnity and to the support of the clergy at the church, if he disregards the ordinances of the church authority, and, in general, if he shows himself unworthy of the privilege that the Church recognized and granted to him as founder. And if the subject of the founder’s right is some juridical person—for instance, a church congregation—that congregation too will forfeit the founder’s right the very moment it deliberately transgresses any founder’s duty whatsoever, and it loses, like a natural person, all the corresponding privileges and rights, first of all the right to propose a priest and to administer church property. To take away the founder’s right, in such cases, from one or another natural or juridical person, is within the competence of the eparchial bishop, who then, according to his own discretion and in the sense of the canons, disposes of the church institution in question so that it may correspond to that church purpose for which it was founded, and for the sake of which all such institutions exist in general.

The founder’s right also ceases when the founder in question dies without having left lawful heirs, or without having by testament appointed another person to have the right of succeeding to it. In such a case church property passes into the ownership of the church congregation concerned, which then also assumes all the corresponding obligations of the original founder, and becomes the subject of the founder’s right in exactly the same way as if it, as a juridical person, had itself received that right from the very beginning.

This founder’s or ktitor’s right, with regard to the administration of church property, is today generally exercised, in Orthodox church congregations, by the parish epitropies (§ 128); while with regard to proposing the priest and other personnel in the service of the church in question, this same right is exercised by the church congregation through the corresponding elective assemblies, in those regional churches where the so-called church-national autonomies exist, as in the Metropolitanate of Karlovci or of Sibiu, and to some degree also in the Bulgarian Exarchate. In other regional churches the eparchial consistories, or the bishops, determine and appoint the parish priests, and only in very rare cases is this right recognized to individual church congregations.

Natural persons possessing the founder’s right are today very few in the Orthodox Church generally. This is due to the fact that the religious zeal of the Christians of the old era has disappeared, so that few such persons are found to whom the Church could recognize the founder’s right. And as for the former holders of this right, it was lost in the course of time by prescription (usucapio) in favor of the church congregations concerned, which thereby, as juridical persons, became the subject of that right.[4]


[1] M. Σακελλαρόπουλος, Ἐκκλησιαστ. δίκαιον. §§. 72—84. The late Zhishman wrote a very good monograph on this founder’s right and published it in the year 1888 in Vienna under the title: Das Stifterrecht in der morgenland. Kirche. On the basis of this book an article was written in the Zadar journal “Truth” (1888, no. 8): The Founder’s Right in the Orthodox Church, in which the difference is also shown between this right and the right of patronage in the Roman Catholic Church. On the attempt to introduce western patronage law into the Russian church, see: Recollections of Archbp. Antony on the Greek-Uniate church in the western province of Russia. St. Petersb. 1889.

[2] See especially Justinian’s Novella 123, ch. 18, of the year 546.

[3] All these provisions are cited in the aforementioned book by Zhishman, p. 21 ff.

[4] Among all the Orthodox regional churches, the founders’ right was retained the longest among the Romanians. In Bukovina that right was transformed into the Western right of patronage in the second half of the 18th century, when the government in Vienna (Oct. 16, 1788, no. 23562), on the basis of a provision of Emperor Joseph II, ordered that every church must have its patron. From that time down to the present day there has existed in the eparchy of Bukovina a right of patronage which, moreover, cannot in any way be justified from the standpoint of Orthodox church law. On this question see A. Schaguna, Compendium des kan. Rechts. §. 286., and cf. also Fr. Vering, Kirchenrecht. §. 103. This author mentions (p. 511) that at the beginning of the 19th century the right of patronage was introduced even into the Orthodox eparchy of Dalmatia. This assertion of Vering’s is not supported by anything, for that right does not exist today, nor has it ever existed, in the Orthodox church of Dalmatia.

§ 164. Basic Prescriptions

It is a general law that everyone who renders us some service has the right to receive a corresponding reward for it. By this same law, priests too, as ministers of the mysteries, as teachers and preachers of God’s word, and as pastors, have full right to a reward for their service, which surpasses every other service in the world; and since this priestly service requires that a man devote his whole self to it, and that, once he has received priestly orders, he can perform only that service alone, his reward too must be such that with it he can cover all the expenses necessary for him to be supported in a manner proper to his rank. So it was in all the ages before Christ, and this same principle was adopted and blessed for His Church by the Founder of the Church Himself. ‘The laborer is worthy of his reward,’ He tells His disciples, sending them out to perform the apostolic ministry;[1] and the Apostle Paul teaches that this is a general law, that it is written also in the Law of Moses, that it is nothing extraordinary when those who sow spiritual things seek to reap material things, that those who perform the holy service must also be fed from the sanctuary, and that those who serve at the altar share with the altar, ‘for so also the Lord ordained, that they who preach the gospel should live by the gospel.’[2]

So long as the common holding of church property existed, a third part of all the offerings that flowed into the common treasury of the church was applied to the support of the clergy, nor did there exist any particular source from which the necessities for that support of the clergy were to be drawn.[3] But when this common holding of property ceased, and every church and every church institution became the separate owner of that part of church property allotted to it by the division, it then became necessary to see to how the clergy attached to the respective local church were to be supported. From the revenues of church property, in the first place, the expenses for the church buildings themselves and for worship were covered, and what remained was divided among the clergy. This last might indeed have been sufficient for the support of the clergy at the wealthier churches; but the majority of churches were in a poor economic state, so that the clergy of those churches suffered want and could not live in a manner proper to their rank. This undetermined state of the clergy as regards their support prompted church legislation to issue positive prescriptions on this matter, and it established from which church revenues, specifically, this support of the clergy was to be met.[4] At the opportune moment the state authority too came to the Church’s assistance in this. Constantine the Great issued (in the year 315) an ordinance addressed to Caecilian, bishop of Carthage, by which he fixed a corresponding sum of money to be issued from the state treasury as assistance for the support of the clergy.[5] This ordinance of Constantine’s, which concerned the African church, was extended also to all the other churches that were in a poor state, and became authoritative for future times on the question of granting state assistance for the support of the Church’s ministers.[6] — From the fixed church revenues, then, and from the state treasury, the clergy received what was necessary for them to live in a manner proper to their rank. These sources existed in the Church in the fourth century, and they have existed through all the succeeding centuries down to today.


[1] Matt. 10, 10. Luke 10, 7.

[2] I Cor. 9, 7—14.

[3] Note 1 to §. 161. of this book.

[4] See the following §§.

[5] “Quandoquidem placuit nobis (the emperor) ut per omnes provincias Africae, Numidiae et utriusque Mauritaniae certis quibusdam legitimae religionis catholicae ministris ad sumptus necessarios aliquid praeberetur, literas dedi ad Ursum virum perfectissimum rationalem Africae, eique significavi ut ter mille folles Tuae Gravitati numerari curaret.” Euseb. hist. eccl. X, 6 (Versio Valesii, ed Migne).

[6] Cod. Theod. VIII. 16, 1.

§ 165. Support of Bishops and Church Dignitaries

According to the particular position that bishops, and their assistants in administration, the church dignitaries, occupy in the constitution of the Church, their support is in general different from the support of the parish clergy.

The sources for the support of a bishop consisted either of immovable property that individual pious Christians left to episcopal sees by will or bequest, or of various revenues received from the faithful of their district. Not every episcopal see possessed immovable property, and the revenue from it was accordingly not generally reckoned among the bishop’s fixed income. What was reckoned as such fixed income were the dues to which the parishes of a bishop’s district were obligated toward him. These dues, called in the sources of church law the ‘canonical due,’ the kanonikon (κανονικόν), were introduced and established by practice as early as the sixth century, and were maintained by custom down to the eleventh century, when this episcopal kanonikon was regulated by law equally for all bishops. It was prescribed, namely, as a general law, that annually there had to be given to the bishop: every village of thirty hearths—one gold coin, two silver, one ram, six measures of barley, six measures of wine, six measures of wheat flour, and thirty head of poultry; a village of twenty hearths—two-thirds of a gold coin, one silver coin, one two-year-old animal, four measures of barley, four measures of wine, four measures of wheat flour, and twenty head of poultry; a village of ten hearths—five silver coins, one lamb, two measures of barley, two of wine, two of wheat flour, and ten head of poultry. And besides this, the bishop had the right to demand seven gold coins from everyone he ordained, namely: one gold coin when he made him a reader, three when he ordained him deacon, and three when priest. This law was issued by the emperor Isaac Angelos (between 1057 and 1059).[1] The emperor Constantine Monomachos (between 1042 and 1054) had issued a law that at every wedding the bridegroom must give the bishop one gold coin (νόμισμα ἕν χρυσοῦν), and the bride twelve cubits of linen. Both of these laws were confirmed by a single novel (in the year 1086) of the emperor Alexios Komnenos.[2] These laws also received synodal patriarchal confirmation,[3] and were then incorporated into the canonical collections of the Orthodox Church.[4]

In the course of time the annual revenues of bishops present themselves to us differently in different churches. Especially in the East, sources of revenue were established that can have no canonical justification whatsoever, and which naturally led to abuses.[5] Today the support of bishops is regulated by the particular legislation of the individual local churches, and everywhere they receive a salary in money.[6]

Church dignitaries received their reward for service either from the general immovable property of the eparchy concerned, or from various revenues received by the eparchial treasury. They received this reward at fixed monthly terms, and beyond that regular reward of theirs they had no right to any other church revenues; and for exacting money or a gift in connection with any official business, and in general for accepting bribes, they were subject to strict penalties.[7] This holds good, and must hold good, today and always. Under present-day legal prescriptions, in some churches the members of the eparchial administration receive, in most local churches, their regular salary either from the church or from the state treasury, while in some churches they serve without pay.[8]


[1] Zachariae Jus gr.-rom. III, 322—323. Cf. Balsamon’s canonical answer 59 (Ath. Synt. IV, 491—492).

[2] Zachar. ib. III, 365—366. Ath. Synt. V, 280—281.

[3] The first law of Isaac Angelus was confirmed by Patr. Michael Cerularius (Mortreuil, Histoire du droit byzant. III, 134), and the second was confirmed by Patr. Nicholas Grammaticus (Ath. Synt. V, 60—62).

[4] Nomocanon I, 34. Blastares Synt. Χ, 28 (Ath. Synt. I, 75—76. VI, 514).

[5] The Κανονισμὸς περὶ πατριαρχικῆς ἐπιχορηγήσεως καὶ ἀρχιερατικῶν προσόδων of 1862 abolished by its Article 11 the following revenues, which had become customary in the Eastern Church: 1) the sale of the priests’ gedikia (γεδικίων), that is, the grant by an eparchial bishop to a single priest, for a fixed sum of money, of all the revenues that the bishop had had the right to receive from the parishioners of the parish in question (see note 1 to this §), whereupon the priest himself received them, usually much more than would otherwise have been given to the bishop; 2) βοήθειαι, that is, a certain aid to the bishop, which was collected every two or three years; 3) φιλότιμα, certain gifts that the priests regularly sent to the bishop; 4) the plates that were constantly carried around the church during the service for the gathering of alms; 5) ἐμβατοίκια, gifts from priests when they entered upon a parish; 6) obligatory water blessings; 7) ψυχομερίδια, money that the priests collected at the church doors from the faithful in remembrance of souls; 8) fees for the consecration of churches; 9) fees for dispensation from a forbidden marriage; 10) fees for ordination; 11) fees for the appointment of hegumens,—and finally it is stated that all other casual episcopal revenues are likewise forbidden, no matter by what name they were called.

[6] In the Constantinopolitan patriarchate bishops receive annually from 2000 to 10000 florins, and the patriarch 50000. (the aforementioned kanonismos, note 5); in Russia from 6000 to 10000 rubles (Barsov. Nr. 1056); in the Karlovci metropolitanate 12000 florins. (Church-congress resolution of 1865); in Greece: a metropolitan 6000 drachmas, archbishops 5000, and bishops 4000 drachmas each; in Serbia the metropolitan receives 15000 dinars, and the eparchial bishops 10000 dinars each, and besides that the metropolitan has an annual supplement of 7500 dinars, and the bishops 1000 dinars each (the law of July 29, 1898). Besides the salary and besides the revenues from immovable property, which an eparchy may possess, bishops have the right also to certain epitrachelion revenues, e.g. in Greece 3 drachmas for a matrimonial dispensation, 3 drachmas for the declaration of a divorce, 3 drachmas for an excommunication (the law on bishops of July 9, 1852, no. 16); in the Bulgarian exarchate 10 leva for each service that a bishop performs at the request of individuals, and 4 leva for the blessing of water, likewise at the request of individuals (Art. 176 (108) of the exarchal statute); in the Constantinopolitan patriarchate 1 florin for a matrimonial dispensation, 5 florins for each service that a bishop performs at the request of individuals, and after that every parish priest gives the bishop annually 1 florin in place of the former kanonikon (the aforementioned kanonismos, Arts. 5, 7, 10).

[7] See the instruction of the Constantinopolitan patriarch Matthew I in the year 1398, excerpts of which instruction are translated in Zhishman, Die Synoden S. 215. Anmerk. 3—5.

[8] For example, in Dalmatia the regular members of the consistory receive their pay from the state treasury, namely in the Zadar consistory: the first member 4800 kr. annually, the second 3500 kr., and the third 3000 kr. (Imperial decision of August 9, 1895). In the Karlovci metropolis the members of the consistory serve free of charge

§ 166. Support of the Parish Clergy

In the sources of church law, monetary offerings of the faithful, firstfruits, and offerings brought to the altar are mentioned as sources of income for the support of the clergy.[1] But this does not forbid priests from receiving other things from the faithful people for their support as well, provided only that simony is not involved. The sources of priestly income have changed in the course of time, and have multiplied according to the zeal of the people toward the church and her ministers. These incomes differ according to the locality of each parish and according to the customs that exist in each place; and accordingly, in one parish certain incomes occupy the chief place, and in another, others; in one parish there exist certain sources of such income of a kind wholly absent in another; nor does it happen in any parish that only a single source of income exists and no others at all, but in general we find in every parish several such sources, which together combine to make the support of the parish clergy proper to their rank. Among these various sources of priestly income, we find that the following exist today, in various local churches, for the support of the parish clergy: a) fixed annual money payments; b) plots of land that yield produce; c) fixed dues from the produce of the land or from livestock, on the part of the parishioners; and d) epitrachelion revenues.

I. The oldest kind of priestly income is money income. We find the support of church ministers by fixed sums of money already in the apostolic age, for the faithful made their offerings for the greater part in money, and that money was used, as much to cover general needs, as likewise chiefly for the support of the clergy. This was also the principal kind of income for the clergy in that age when the Church did not yet possess immovable goods, and so it remained for many centuries afterward. The clergy in the towns could hardly count on any other kind of income; but the rural clergy too received, weekly or monthly, in money, whatever fell to them by the general division. This source of clerical support, on account of the various chance fluctuations to which money in general is subject, is not always the most reliable; but it is in any case the simplest, and it was on it that the urban clergy chiefly relied. In our time the general tendency is for the parish clergy, not only in the towns but also in the villages, to receive in ready money whatever they need for their support in a manner proper to their rank.

The amount of this support in money differs today in the various churches, according to the difference of local conditions; and where it exists, it is regularly regarded as a supplement to the incomes priests receive from other sources, and, in general, as a substitute for what parishioners in other places give their priest in kind.[2]

II. A second source for the support of the parish clergy consists, in some places, of a fixed quantity of land, the produce of which the clergy have the right to enjoy. This arose chiefly from the fact that it was not possible to give the clergy the corresponding reward in money. In the parishes of the older period we find this existing almost everywhere, except in the town parishes, where the clergy’s reward was given in money. This exists today, too, in the greater part of the Orthodox world.[3] The owner of this land, which is given to the parish clergy for their enjoyment, is the local church, and accordingly the clergy are answerable to the eparchial authority for that land. They may cultivate it according to their own discretion, but may only let it out on lease in keeping with the legal prescriptions that exist specifically for such land.[4]

III. A source of support for the parish clergy that is both general and very old is the ‘bir’—namely what parishioners give the priest every year from the produce of the land or from livestock. We find the giving of the bir to the clergy already in the Old Testament church.[5] From the Old Testament church this was received also by the New Testament church; and the oldest monuments of church law speak of a certain annual due from the fruits of the earth (a due generally amounting to a tenth part of the produce, and thus called the tithe, δεκάται) for the benefit of the church and clergy.[6] In the Western church, from this arose the theory de decimis, which, beginning with the sixth century, developed extensively in Roman Catholic church legislation.[7] In the general church legislation of the East there is nothing of this sort; rather, the faithful were left to give from the fruits of the land to their priests, of their own zeal, as much as they could, with no fixed amount.[8] It was established afterward, by church practice, how much anyone was to give of these fruits of the land to the priest, and that practice then became law for the parish concerned and was recognized by the competent authority of the respective local churches as a regular source for the support of the parish clergy. The circumstances of the times have gradually cooled the former zeal of the faithful in giving the bir to their priests, and today there is a general tendency to replace this priestly bir with a regular money salary.[9]

IV. A general source of priestly income found today in all churches is the so-called epitrachelion revenue (stole fee). It is so called from the epitrachelion, which the priest puts on when he performs some service for which he receives a fixed payment. In the earlier period of the Church this income did not exist, and any priest who should demand some payment from his parishioners for a church service was regarded as a simonist.[10] But if someone of his own good will made a gift to the priest for some service, this was regarded as a noble act, and the Church did not forbid the priest to accept such gifts at all. In the course of time these gifts passed into custom, and every priest could count on them as a regular income of his own. When later the clergy’s other incomes began to diminish, reliance began to be placed also on what the priest could obtain from the epitrachelion, and this became a special heading of parish income. And so that no abuse might creep into this, first the church authority and then the civil authority as well established by law for exactly which services, and how much, priests were to charge their parishioners. By this, epitrachelion charges acquired legal standing, which the parish priest could exact without fear of falling into simony. A priest falls into simony only when he seeks such payment from poor parishioners who themselves suffer want, or when he refuses to perform some service until he is paid for it.

Today, everywhere, epitrachelion charges are fixed by particular tariffs issued by the competent authorities, graded chiefly according to the class, age, and financial condition of the parishioners.[11] Since the epitrachelion tariff has the purpose of preventing any arbitrary or excessive charging by the clergy for the services in question, this same tariff is strictly binding on every priest and must be displayed in every parish, in a certified copy, in such a place that every parishioner may always see it. The exact observance of the prescriptions of these tariffs is subject to the oversight of the higher authority.[12] From poor parishioners, whom everyone knows to lack sufficient means of livelihood, the priest may demand no payment at all, but out of Christian love must perform the service in question for them free of charge; and parish clergy are subject to strict accountability should they seek such payment from the widow or relatives of some deceased, poorer parishioner, or compel them, for this reason, to sell or pawn something of their own property.[13] The priest must likewise bury free of charge foundlings and orphans supported in public charitable institutions,[14] just as he is obliged to issue free of charge extracts from the registers to those who need such extracts in order to obtain some assistance for their support.[15] At the request of the party concerned, the parish priest in question is obliged to issue a written receipt for the sum he has received for some service performed.[16] Every abuse on the part of the parish clergy of the epitrachelion revenues is subject to the judgment of the competent higher authority, which has the right to punish such abuses.[17]

V. In addition to these various incomes, the parish clergy generally have the right also to a free residence. In earlier times we find, attached to every church, separate buildings in which catechumens were instructed and in which poor and infirm members of the Church took shelter. Priests too lived in these buildings, to whose oversight both the church and those under the church’s protection were entrusted.[18] From this arose, in the course of time, the right of the parish clergy to a free residence—a right that is today conditioned, among other things, on the priest’s duty to reside continually in his parish, and on his house’s being a public official place, both from the standpoint of the church authority and equally for the state authority.[19]

All the kinds of income mentioned so far may be regarded as the regular income of the parish clergy.[20] They are conditioned by the circumstances of place and time, and none of them have always existed, to an equal degree and at all times, in all the local churches, just as they cannot all exist today either. Some are altogether absent in individual churches (for instance, land allotments in Dalmatia, or the bir under the rescript in the Metropolitanate of Karlovci), but are compensated for by another kind of income. In general, as regards the support of the clergy, the principle holds that ‘he who serves the altar has the right to be fed from the altar,’ and according to this principle the church authority is bound to see to it that the parish clergy receive their proportionate support (congrua sustentatio); and according to this same principle the clergy too, who must devote their whole being to parish service and may not occupy themselves with any business not directly connected with their parish service, have a full and lawful right to such support of theirs. And in view of the bond that exists in Christian states between Church and state, and of the great moral benefit that the state derives from the Church for the general social good, it is also the duty of the state to see to this support of the clergy, and to assist the Church in it always, whenever the Church’s own material means cannot satisfy all the needs of the clergy.


[1] Ap. canon 4, and the commentary of Archim. Ioann on the same canon (the aforementioned book, I, 141).

[2] See p. 438 and 439 of this book. In Serbia the clergy of town parishes receive their remuneration (in place of the bir) in money (ukaz of August 28, 1848).

[3] For example, in Bukovina under the parish statute of April 26, 1786 (§ 15) every parish priest enjoys a session (Session) of land of 44 Joch, of which, under the court decree of August 16, 1805, no. 16126, 33 are arable fields, 9 meadows, and 2 Joch of land where the house and garden are; in Russia the parish clergy enjoy from 33 to 99 desiatinas (each desiatina 2400 square Russian sazhens), according to the location of the parish (Law on surveying, art. 402 ff., Law on estates, arts. 406, 408); in the Karlovci metropolis the parish priest enjoys a session of land in kind where there is one, but where he has none of it at all or not in full, he is compensated in money, in full or proportionately, at 200 or 300 florins (Rescript of 1868, section I, § 11).

[4] For Austria the court decree of April 14, 1821 is in force in this respect; for Russia see the ukaz of March 24, 1873

[5] II Book of Moses 13, 2. 12. 13. 22, 29. 30. 23, 19. 34, 19. 20. III Book 27, 26. 27. 30—33. IV Book 3, 12 13. 8, 16—19. 18, 8—19. 21. V Book 14, 22—29 and the whole of chapter 26.

[6] Apostolic Constitutions II, 25, 29; VIII, 30. Cf. also Ap. canon 4.

[7] Cf. Thomassin, Vet. et nov. ecclesiae disciplina. III. 1, 6—11 (Ed. cit. VII, 29—85).

[8] See Nomocanon VI, 1 (Ath. Synt. I, 133).

[9] This was already regulated in the Karlovci metropolis by the royal rescript of 1868 (see § 13, section I, of the rescript).

[10] Cf. Novella 59 of Justinian.

[11] For Serbia see the regulation of March 29, 1853; for Dalmatia the regulation of July 28, 1853 (the vice-regency’s dispatch of October 26, 1853, no. 18534); for Bukovina the order of the provincial government of February 20, 1859; for the Bulgarian exarchate art. 146 of the exarchal statute of 1895; for the Karlovci metropolis § 16, section I, of the rescript of 1868.

[12] For Austria see the court decree of March 11, 1784

[13] Court decree of June 30, 1785.

[14] Court decree of June 11, 1785, and of November 28, 1786.

[15] Court decree of June 22, 1793

[16] Court decree of March 30, 1786.

[17] See, for Austria, the patent of July 28, 1750, and of July 23, 1763; then the court decrees of Oct. 2, 1773; July 10, 1783, Apr. 29, 1787, March 17, 1791, Jan. 27, 1834; the ministerial instruction of Apr. 7, 1850, §. 96, and the instruction to the district authorities of January 19, 1853, §. 49.

[18] Thomassin, Vet. et nov. disciplina. III. 1, 33 sq. (Ed. cit. VII, 256 sq.)

[19] See §. 124 of this book.

[20] No account can be taken in the system of law of the occasional parish revenues which we find in individual churches, or of those which exist in various parishes by force of custom. The Church does not forbid the clergy to accept voluntary offerings from the faithful, and if certain voluntary offerings have become a custom in a given parish, the priest may accept them with a clear conscience; but he must not demand them by force, for then he becomes a simonist and is subject to those grave penalties which both ecclesiastical and state authority prescribe for simony.

§ 167. General Rules on the Property of the Clergy

With regard to property which the clergy may possess, there exist certain fixed rules, issued partly by the general church legislation and partly by the particular legislation of individual local churches, which concern, first, the right the clergy enjoy over property they may have acquired as private owners, whether by inheritance or by any other lawfully permitted means, and then concern the duties toward the estate belonging to the place of service which one or another member of the clergy occupies.

The oldest church canons speak of the personal right of possession of bishops and priests.[1] By this “possession” the canons recognize in bishops and priests the full right to dispose of it according to their own personal judgment. For this they ordain that the property of the clergy must be kept entirely separate from church property, and that both alike must be accurately known and inventoried, lest church property be in any way damaged, and lest any suspicion of unlawfulness fall upon the property of the clergy. This division is marked in Western church law by particular terms: church property is called peculium ecclesiae, patrimonium ecclesiae, and the property of the clergy peculium clericorum in the broader sense.[2] The norm as to the latter is expressed for Orthodox church law in the 40th Apostolic canon: “Let the bishop’s own things, if he has any, be exactly known, and the Lord’s things exactly known; that the bishop may have power, at his death, to leave his own things to whomsoever he will and however he will; and that under pretext of church affairs the bishop’s own things be not damaged, he who perchance has a wife and children, or kinsfolk, or servants; for this is just before God and before men—that the church suffer no loss through the bishop’s own things not being known, nor that the bishop or his kinsfolk be, under pretext of the church, subjected to confiscation of goods, or that those who belong to him fall into lawsuits, and his death be subjected to evil report.” Moreover, on the basis of later legislative provisions, this right of the bishop—and likewise of all members of the clergy who have occupied some office of public service in the church—to dispose according to their own judgment, for the benefit of their kin, of their private property, concerns only that property which they acquired independently of that service, that is, by inheritance or by some other private and lawful means, whether before entering the church hierarchy or afterward.[3] But with regard to what they acquired from the revenues of their service in the church, they did not have the right to dispose of it for the benefit of their kin or of any other private persons, but had to give or bequeath it for charitable purposes, or to the church at which they served.[4] Of the present-day legal provisions in this regard we have already spoken elsewhere.[5]

In connection with this obligation of the clergy regarding the property bound up with a place of service in the church, a clergyman who occupies such an office—and especially a parish priest—is bound to make use of that property according to his best conscience, and must always regard it not merely as something entrusted to him to enjoy, so as to cover his needs with its income, but also as something he must keep in good order, so as to preserve it for his successor in office. Here we mean all the movable and immovable goods belonging to a given diocese and parish, with regard to whose maintenance there exist, in every local church, its own particular legal provisions. It is the duty of every diocesan bishop, and likewise of every parish priest, in those places where there exist lands held in usufruct, to see to the good administration of those lands, to rational husbandry, and to seeing that the see and the parish house are supplied with everything needful for the working of the land, for the gathering of its produce, and so forth, and that his successor in the see or the parish shall find all this in good order. Besides this, every bishop, and likewise every parish priest, is bound to see to it that, if there is no fundus instructus at the see or the parish, one be established; and if it already exists, that care be taken for its ever greater increase.[6] Among the chief duties in this regard, especially of the parish clergy, is the upkeep and repair of the parish house and of other buildings for its husbandry. By the regulations now in force, every parish priest, parish administrator, and independent chaplain is bound to undertake at his own expense the repair of whatever falls into disrepair through his own fault or that of his household servants; and he is likewise bound, as regards those buildings, to undertake everything that any other person dwelling upon another’s property is bound to undertake.[7] For negligence in this the parish priest is liable to responsibility, both before the church authority and before the civil authority. Oversight of this belongs among the first duties of the district archpriest at his canonical visitation, and he thereupon reports on it in detail to the diocesan consistory, together with his own particular opinion.[8] At the death of a parish priest, careful examination must every time be made as to the condition of the parish house and of the other buildings that served for the priest’s use, and if it be found that these are in disrepair or damaged through his fault or negligence, they must be repaired and restored to their former order at the expense of the deceased priest’s estate.[9] This examination and judgment as to the condition of the respective parish buildings falls within the competence of a mixed delegation, composed of representatives of the diocesan authority and of the district administration.[10]


[1] §. 167. 1) Ap. can. 40, Antioch. 24, IV Ecum. 22. 26, Trull. 35. Cf. on this also Vita s. Cypriani cura D. Prudentii Maran adornata (Ed. Migne, Patrol. IV, 161).

[2] De peculio clericorum is dealt with in tit. 25, lib. III of the decretals.

[3] Nomocanon X, 5 (Ath. Synt. I, 239). Novel. 123. c. 3., 131. c. 13. Basilic. III. 1, 9. V. 3, 15.

[4] The passages mentioned in the preceding note.

[5] See note 13 to § 159.

[6] For Austria, the court decree of Sept. 1, 1808.

[7] Court decrees of Jan. 7, 1797, and of Apr. 18, 1806.

[8] Court decree of June 13, 1821.

[9] Court decrees of Jan. 7, 1797, and of May 6, July 8, and Oct. 19, 1824.

[10] Court decree of May 5, 1826, and the instruction to the district authorities of Jan. 19, 1853.

§ 168. Assistance to Infirm Clergy

Infirm priests may be of two kinds: a) those who, on account of deep old age or incurable illness, can no longer serve the church at all, and b) those who are only in some measure unfit to serve—namely, when some weakness overtakes them which may last longer or shorter but to which they are not permanently subject, or when someone cannot, on account of a weak bodily constitution, perform certain of the heavier duties, or, lastly, when on account of the location of his post he cannot cope with all the services he would have to perform. Toward both the one and the other the church authority has always exercised, as it exercises today, its due care. As regards the first, it has established that from the general church revenues there be paid out to them as much as is needful for them to live on—this is the so-called pension (pensio); and as regards the other, that permanent or temporary assistants be appointed to them, who will perform in their place those services which they themselves cannot perform.

Of pensions for clergy in the church we find the first mention in the acts of the Fourth Ecumenical Council (451).[1] At that council a pension was assigned to several such persons, and thereby a canonical foundation was laid for the practice of later times. By that conciliar foundation, a pension can be assigned to a clergyman only when a justified cause for it exists and when the competent authority acknowledges that cause. The determination of the amount of the pension belongs to that authority, as does likewise the source from which the pension is to be paid. A pensioned clergyman retains his priestly rank and his sacerdotal rights, but is not bound to undertake all those sacerdotal duties which are attached […]


[1] See πρᾶξις X, XI, XII and XIV (Harduini II, 543. 555. 562. 598.)

§ 170. Baptism

[…] once performed according to the teaching of the church, can never be repeated again,[1] and the priest who should repeat it is liable to deposition.[2] Baptism is performed by immersing the person being baptized three times in water and pronouncing the prescribed formula.[3] To use pouring instead of immersion is strictly forbidden, and the priest concerned is liable to deposition if he does so.[4] Pouring may be used only in case of illness, or when there is not enough water.[5] The matter of the sacrament of baptism is pure natural water, which cannot be replaced by anything else, and consequently, without such water, baptism cannot be validly performed.[6]

The right to perform baptism belongs to the bishop or the presbyter.[7] But in case of necessity, when the danger of death threatens, a deacon may also baptize, and any minor cleric,[8] and likewise any layman,[9] and even a woman,[10] provided only that they have the intention of doing so in the spirit of the church. If the person who was baptized by someone other than a bishop or priest survives, the baptism is then completed according to the prescribed rite of the church.[11] A priest who through negligence allows someone to die without baptism is liable to canonical punishment;[12] and a layman through whose fault this occurs is deprived of communion for three years.[13]

Baptism must be performed in the church, and only in exceptional cases in a private house.[14] In the earliest times of the church it was permitted for those concerned to be baptized only after undergoing catechesis—that is, after they had for a determined time studied and learned the Christian teaching. When the Christian faith became free in the Greco-Roman state and paganism was forbidden, and the greater part of the pagan peoples passed over to Christianity, the former catechumens, who had had to prepare themselves for baptism, ceased altogether, and paedobaptism began to be introduced—that is, the baptizing of children born of Christian parents began, and that soon after birth. Paedobaptism was made law in the church of Carthage as early as the middle of the third century, and in the fifth century it was universal.[15] At first the parents themselves took care that their children be baptized as soon as possible, and in the sixth century this was already regulated by state law as well.[16] The canons require that foundlings be baptized, regardless of whether or not they are of Christian parents.[17] By the 14th canon of the Fourth Ecumenical Council, and by the laws of Greco-Roman legislation, a child born of a mixed marriage is also to be baptized in the Orthodox Church.[18] Present-day practice in this regard is regulated by the legislation of the respective states.[19] As regards those of mature age who wish to pass over into Christianity from some non-Christian faith, the canons forbid haste in their baptism, and ordain that their motive for this, and their whole previous life, must be strictly and carefully examined, and that they must be instructed for a sufficient time in the faith and in Christian piety before baptism is performed upon them.[20]

At baptism it has been the practice from the most ancient times that there must also be a godparent (ἀνάδοχος, vosprijemnik), whose duty it is to vouch before the church for the orthodox belief of his godchild and for the latter’s spiritual upbringing.[21] By the canonical regulations, the following cannot stand as godparent at a baptism: one of another faith, a minor, a monk, the parents of the child themselves, the feeble-minded, public sinners, and all persons of evil repute in society.[22] Immediately after baptism, chrismation must be performed on the newly baptized: that is, the priest who baptizes must, as soon as he has baptized a person, anoint him—with holy chrism consecrated by a bishop—on the prescribed parts of the body, whereby the newly baptized person is confirmed in the Christian life.[23] As soon as someone has become, through baptism, a lawful member of the church, his name is at once entered in the register of births or baptisms, and, when needed, a certificate is thereafter issued to him from that register that he has all the rights of a lawful member of the church (§.125).


[1] Orth. Conf. I, 102. Ap. can. 49 50.

[2] “A bishop, or a presbyter, who baptizes again one who truly has baptism, shall be deposed (καθαιρείσθω).” Ap. can. 47.

[3] Orth. Conf. I, 102. Ap. can. 49. 50

[4] Ap. can. 50. Canon 102 in the nomocanon appended to the Great Trebnik. This ordinance concerning the immersion of the person in question in the water at baptism rests on a tradition which goes back to the very beginning of the church, as Basil the Great testifies to this (can. 91). This same ordinance is vindicated by the practice of the church of all centuries. Let us adduce but a few testimonies from the Latin church. The Sacramentarium Gregorii Magni prescribes: “Baptizet sacerdos sub trina mersione, tantum S. Trinitatis semel invocans, ita dicendo: baptizo te in nomine Patris, et merget semel, et Filii, et merget iterum, et Spiritus Sancti, et merget tertio”. The Sacramentarium Ambrosianum for the Milanese church, in the section de modo ministrandi baptis., prescribes: “Immersionis modus cum antiquissimi in S. Dei ecclesiis instituti ritusque sit, idemque in ecclesia Ambrosiana perpetuo retentus: ab ea mergendi consuetudine recedi non licet, nisi imminens mortis periculum instet, tumque vel aquae infusione vel aspersione ministrabitur, servata illa stata baptizandi forma”. From the scholastic period the well-known Duns Scotus (Comment. in IV sentent. dist. 3. qu. 4) writes: “Excusari potest minister a trina immersione, ut si minister sit impotens, et si unus magnus rusticus, qui debet baptizari, quem nec potest immergere, nec elevare”. Even from the beginning of the 17th century there is, for example, this ordinance: “Baptizet sacerdos infantem sub trina immersione. Ego te baptizo in nomine Patris, et mergat semel, et Filii, et mergat iterum, et Spiritus Sancti, et mergat tertio” (Sacra institutio baptizandi. Cadomi, 1614). For the other innumerable testimonies of the fathers and teachers of the church, both Eastern and Western, see Macarius, Dogmatic Theology, §. 203 (the Russian edition). And the church was so strict in requiring that in ordinary circumstances baptism be performed only by immersion and not by pouring that it forbade receiving into the clergy persons who, owing to some extraordinary circumstances, had not been baptized by immersion. Neocaes. can. 12. and my commentary on this canon, Rules. II, 33–34.

[5] Cypriani ep. 76. ad Magnum. Tertul. de poeniten. c. 6. Commentary on Neocaes. can. 12 (Rules. II, 34). Macarius Dogmat. theol. §. 203.

[6] Orth. Conf. I, 103; the Epistle of the Eastern Patriarchs on the Orthodox Faith, Art. 16.—In the West, scholastic theologians maintained that in a case of necessity the water at baptism may be replaced by: earth, sand, broth, etc. This scholastic teaching nevertheless did not become general even in the Latin church. See Concil. Tridentini Sess. VII. c. 2; and on this very scholastic teaching see J. C. Augusti, Denkwürdigkeiten VII, 206 ff.

[7] Ap. can. 46. 47. 49 50 Orthodox Confession I, 103. The Epistle of the eastern patriarchs Art. 16 Nomocanon at the Trebnik rules 201 204. The Apostolic Constitutions expressly forbid deacons and church servers to baptize III, 11. See my commentary on canon 49 of the apostolic canons, Rules I, 118.

[8] Apost. Constitutions VIII, 28 Tertull., de baptis. c. 17. Cyril. hieros., Catech XVII, n. 35. Epiphan., haeres. LXXXIX, 4.

[9] Orthodox Confession I, 103. Ep. of the eastern patriarchs Art. 16. Nomocanon at the Trebnik rule 204. Hieron., adv. Lucifer. c. 4: “Baptizare, si tamen necessitas cogit, scimus etiam licere laicis.” Cf. Tertul., de baptis. c. 17

[10] Nicephorus the Confessor, canon 51. In the Russian Church, priests are obliged to instruct every midwife in the manner of baptism, so that she may, in case of necessity, baptize a newborn infant that is at the point of death. §. 84. of the book on parochial duties.

[11] See the aforementioned §. 84. of the book on parochial duties. See A. Pavlov’s commentary on rule 204 of the nomocanon at the Trebnik.

[12] Carth. can. 134.

[13] Rule 68 of the Nomocanon at the Trebnik.

[14] Trullo can. 59, and my commentary on the Rules. I, 544. See §. 83. of this book on parochial duties.

[15] My commentary on canon 14 of the First Ecumenical Council, Rules I, 217. On the dogmatic significance of pedobaptism, see Macarius, Dogm. Theology §. 205.

[16] Justin. nov. CXVI. On the duty of parents to have their children baptized immediately, see, for Austria, the court decree of January 9, 1823, and the order of the ministry of the interior of November 16, 1851 (R. G. Bl. nr. 246).

[17] Cart. can. 72. and Trul. can. 84 In such circumstances the formula used is: the servant of God N. is baptized, if he is not yet baptized, in the name of the Father, etc. § 86 of the book on parochial duties. See my commentary on canon 72 of Carthage in the Rules. I, 208—209.

[18] Nomocanon, XII, 13 (Ath. Synt. I, 271—272).

[19] For Austria see arts. 1—3 of the law of May 25, 1868, on interconfessional relations. Cf. also § 64 of the Austrian Civil Code.

[20] VII Ecum. canon 8, and my commentary. Rules. I, 609.

[21] Orthodox Confession. I, 103. Book on Parochial Duties §§ 80 and 87. On the point that at baptism there must be only one godfather, and not several godfathers, see in the Zadar journal Truth. I, 237—239

[22] In the same periodical I, 254—255.

[23] Orthodox Confession I, 104. 105. Book on Parish Duties § 89.

§ 171. Entry Into the Church From Other Faiths

The Church receives everyone who turns to her in repentance for his errors and with a pure faith, whatever faith he may have professed before. In this the Church fulfills upon earth the task laid upon her by her Founder (Matt. 28:19–20).

Among those who do not belong to the Church, and who may express the wish to enter the Church, some profess a non-Christian faith and do not believe in Christ—these are: Jews, Muhammadans, and all the various pagans; others believe in Christ but do not profess the faith of the Church with full exactness—these are the various heretics and schismatics. According to the essential difference between these non-believers, the manner of receiving the one and the other into the Church also differs. For the former, the absolute condition of reception is baptism, since they are not baptized; for the latter, what is decisive is the degree to which they diverge from Orthodox Christian teaching, and accordingly they are received into the Church in three different ways.[1]

I. Pagans who wish to be received into the Church must, for a determined time, study the Christian teaching as catechumens (κατηχούμενοι),[2] then solemnly renounce all their former religious errors and solemnly confess the Orthodox faith; after which they are baptized, chrismated, and given Holy Communion.[3] This holds also for the Jews and the Muhammadans.[4]

II. The heterodox are received into the Church either a) by baptism, or b) by chrismation, or c) by repentance and the confession of the Orthodox faith. This was established as early as the fifth century, as we learn from the presbyter of the Church of Constantinople, Timothy, in his epistle to his fellow-minister John. This epistle of Timothy is reproduced in the Kormchaia, where it reads: «Три чины обрѣтаемъ приходящихъ къ святѣй Божіей соборнѣй и апостольстѣй церкви: и первый убо чинъ есть требующихъ св. крещенія, вторый же некрещаемыхъ убо но помазуемыхъ святымъ муромъ, и третій ни крещаемыхъ же ни помазуемыхъ, но точію проклинающихъ свою и всякую ересь», and thereafter all the heterodox are named in turn, according to which order is to be applied to their reception.[5] The basis for this is the 7th canon of the Second Ecumenical Council.[6] These three orders for receiving the heterodox into the Church retain their full force and validity in the Orthodox Church today. By the first order, the Church receives those heretics who teach a distorted doctrine of the Holy Trinity, who do not acknowledge baptism, or who do not perform it according to the Lord’s command; such heretics are received into the Church exactly as pagans are. By the second order, that is, by chrismation, are received those heretics who do not deny the Holy Trinity but err on particular points of the faith, and who were baptized in the name of the Holy Trinity, likewise those who do not have a lawful sacred hierarchy nor the mystery of chrismation. Here belong all the various Protestants. By this same order Roman Catholics and Armenians are received also, if they have not yet been chrismated by their own bishops or priests. But if these—Roman Catholics and Armenians—have been chrismated in their own church, then they are received into the Orthodox Church by the third order, which consists in this: that the person concerned, having for a determined time studied the Orthodox catechism, renounces his former belief in writing or by word of mouth, solemnly confesses the symbol of the Orthodox faith, and is then, after the prescribed prayer of the Orthodox bishop or priest, communicated.[7]

III. From this general canonical norm for receiving the heterodox into the Church, the Greek Church makes an exception, in which there exists to this day a law that every Roman Catholic, and likewise every Protestant, who wishes to pass over into the Orthodox Church must be baptized anew. This was established at the Council of Constantinople of 1756, under Patriarch Cyril V. The rationale of this conciliar decision lies in this: that Western Christians are baptized by pouring (per adspersionem) and not by a threefold immersion (ἐν τρισὶ καταδύσεσι καὶ ἀναδύσεσι), and since correct baptism is only that performed by a threefold immersion, Western Christians must therefore be regarded as unbaptized (ἀβαπτίστους), since they were not so baptized, and hence must be baptized when they wish to pass over into the Orthodox Church.[8] This decision of the said Council of Constantinople was occasioned by the extraordinary circumstances that had arisen in the eighteenth century between the Greek Church and the Latin, and was an expression of the reaction of the Greek Church against the assaults made upon her by Latin propaganda. From the formal standpoint, the rationale of that decision is well founded, for the canons of the Orthodox Church prescribe that baptism be performed by a threefold immersion of the person concerned in water, and it is from this very act of immersion (ἐμβαπτίζειν, immergere) that baptism itself is called βάπτισμα (Lat. baptismus); and these same canons condemn a baptism performed with a single immersion only, or “into the death of the Lord,” “in the name of the three of the Trinity” and the like, as various heretics of the early centuries of the Christian church used to do.[9] But the Church has never condemned baptism performed by pouring—on the contrary, she herself permitted such baptism in case of necessity, and held that baptism by pouring is not contrary to apostolic tradition.[10] Accordingly, the aforesaid decision of the Council of Constantinople cannot be regarded as binding on the whole Orthodox Church, for it conflicts with the practice of the Eastern Church in every century, and in particular with the practice of the Greek Church herself from the time of the separation of the churches down to that Council of Constantinople.[11]

CHAPTER TWO. The Church’s liturgical life.


[1] See on this teaching the work of Bishop Sergius, On the Canons and Services for the Reception of Non-Orthodox Christians into the Orthodox Church. Vyatka, 1894.

[2] See my commentary on canon 14 of the First Ecumenical Council, Rules I, 217—219.

[3] Laodicea canon 46, Trullo canon 78, and the commentary of Archim. Ioann on this Trullo canon (II, 473—477).

[4] The Great Trebnik, chs. 103 and 104.

[5] The Kormchaia, ch. 69. The aforementioned ed. II, 312. Timothy’s epistle exists in two editions: the complete and the abridged, and both are printed in Cotelerii Monumenta eccl. graecae. III, 377 sq.

[6] My commentary on this canon. Rules. I, 266—280.

[7] See: The Service for Those Received from Other Faiths into the Orthodox-Catholic Eastern Church. Moscow, 1858.

[8] This decision is found in the Ath. Syntagma. V, 614—616, and in the Serbian translation in my commentary on canon 95 of Trullo, Rules. I, 585.

[9] Ap. canon 46. 47. 49. 50., I Ecum. 19., II Ecum. 7., Trullo 95., Neocaes. 12., Laod. 47., Carth. 47., Basil the Great 1. 47. 91. etc.

[10] See note 6 to § 170 of this book.

[11] How strictly the decision of that council is observed in the Greek church—that every Roman Catholic must be baptized when he passes over to the Orthodox faith—may be seen from the Pedalion, in which what is said runs precisely in the sense of that decision. Here is what it says there: “The baptism of the Latins is called by that name only falsely; it is not a baptism at all (βάπτισμα), but only a mere washing (ἀλλὰ ῥάντισμα μόνον ψιλόν).” “Therefore we do not say that we re-baptize the Latins, but that we baptize them.” “The Latins are unbaptized (οἱ Λατῖνοι εἶναι ἀβάπτιστοι), for they do not perform the three immersions at baptism, as this was handed down from the very beginning to the Orthodox church by the holy apostles.” The commentary on Ap. canons 46 and 47 (the aforementioned ed., pp. 55, 58)—And in the Russian church, too, there was a time when Roman Catholics were baptized upon their conversion to the Orthodox church. This had been established at the Council of Moscow in the year 1620 under Patriarch Filaret, as a result of events of exactly the same kind as those which later occasioned the decision of the Council of Constantinople in the year 1756—namely, the hatred between the Russians and the Latins, which the Poles stirred up by their religious intolerance toward the Orthodox. This decision of the Moscow council of the year 1620 concerning the baptism of Roman Catholics remained in force until the second Council of Moscow in the year 1667, at which the decision of that first council was abolished and the old church practice was restored, which still prevails in Russia today—namely, that Roman Catholics are received into the Orthodox church either by chrismation, if they have not been chrismated, or else merely by repentance and the renunciation of the Roman Catholic religious teaching, if they were chrismated in their own church. By the decision of that same Moscow council of the year 1620, Protestants too were baptized in the Russian church when they passed over to the Orthodox church. This was abolished in the year 1718, and it was determined that Protestants are not to be baptized but only chrismated when they pass over to the Orthodox church. See on all this in the aforementioned book of Bishop Sergius, pp. 117, 126.

§ 172. Sacred Rites

The sacred rites, or sacred ministrations, comprise, as we have seen (§.134), the holy mysteries and, further, various forms of prayer. The holy mysteries derive from divine right, and the church, in the course of time, has only prescribed the manner in which these mysteries are to be performed. Prayers likewise derive from divine right.[1] Everyone may pray in his own way, but the church, in order to help her sons pray to God rightly and as they ought, and lest anything unorthodox creep into prayer, has adopted fixed prayers composed by various holy men, and has prescribed that only these prayers may be read. Without the approval of the church authority no prayers may be read, nor may any prayer-books be used that have not been issued with the blessing of that authority;[2] just as, without the permission of that authority—that is, of the diocesan bishop concerned—no new prayer may be introduced, nor any extraordinary church service held, nor a litany carried.[3] The central point of the whole liturgical life of the church is the Eucharist (εὐχαριστία).

I. The Eucharist is celebrated at the Liturgy, in a consecrated church, and only in necessity outside a church, but in any case upon an antimins consecrated by a bishop.[4] The right to celebrate the Eucharist belongs only to a bishop or a presbyter, and to no one else; and whoever celebrates it must strictly adhere to the prescribed rite, being liable to punishment if he departs from it in any respect.[5] It must be celebrated with leavened bread and wine,[6] and at a time from dawn to noon, except on certain days of the year, when the Liturgy is combined with Vespers.[7] The celebrant, when he serves the Liturgy, must unconditionally communicate,[8] and must serve it while fasting.[9]

Holy Communion is given to all members of the church who live piously and who have confessed their sins and repented. Priests are bound to encourage those of the faithful who hesitate to communicate, reminding them that everyone must commune at least once a year,[10] and this beginning from the seventh year of age.[11] It is forbidden to give communion to public and hardened sinners, likewise to those who express doubt about any dogma of the Orthodox faith;[12] and in case of doubt whether a sinner may be absolved and given communion, the priest is bound to turn to his bishop for the relevant instruction.[13] Sinners at the point of death, even if excommunicated from communion, must be communicated by the priest,[14] except when even at the hour of death they refuse to repent and be reconciled with the church.[15] But if a priest, through his own negligence, allows someone to die without communion, he is liable to canonical punishment.[16] To take any payment for communion is strictly forbidden to a priest, under threat of deposition, as for simony.[17]

Regarding the communion of the sick there are special canonical regulations. That every sick person, and especially one at the point of death, should be communicated, we have seen; but this can be only if the person concerned repents of his sins sincerely and consciously. Accordingly, one who is unconscious or comatose cannot be communicated;[18] still less can communion be given to one already dead.[19] The sick are usually communicated with the holy particles (the divine mysteries reserved for the sick), which are prepared on Great Thursday, as the day commemorating the institution of the Eucharist, though this may also be done at any other time. These holy particles are kept in a tabernacle, which must always stand upon the altar, and no one but a sacred person may touch that tabernacle.[20]

II. Communion may be received only after confession.[21] By virtue of the supreme power of the bishops to bind and to loose, the right to receive confession belongs to them ordinarily and directly;[22] but presbyters entrusted with pastoral service in the respective parishes may also do so by their authorization.[23] Parish priests exercise this as one of their ordinary duties, imposed on them by the very act of their appointment to the parish, without need of a special episcopal charter for it.[24] Such is the practice everywhere today, except in the Greek Church. In the Greek Church the people are confessed by priests specially appointed for the purpose from among the monastic clergy—hieromonks, who as such are called spiritual fathers (ὁ πνευματιχὸς πατῇρ)—and who receive from the competent bishop a special archiepiscopal charter for the purpose (ἐνταλτήριον).[25] How these spiritual fathers, and indeed all priests, must proceed in hearing confession is governed by precisely established canonical regulations, which each must strictly observe.[26]

They may not hear the confession of anyone who is not of the Orthodox faith.[27] Nor may they hear the confession of several persons together, but each person separately.[28] They must strictly guard the secret of confession, and a priest who reveals a sin that someone has confessed to him is liable to canonical punishment.[29] Every Christian is bound to confess, and this at least once a year;[30] likewise Christian children, beginning from the seventh year of age.[31] All clergy, too, are bound to come to confession. For their confession the church authority appoints, in every diocese, special confessors. In every deanery [protopresbyterate] there must be one general confessor for the clergy, chosen by common agreement of all the clergy of the deanery and confirmed by the diocesan bishop. In larger deaneries there may be two clergy confessors. The confessor is bound to submit to the bishop, every year, a report on the priests who have confessed.[32]

For the sins which the penitent confesses to the priest, the church has prescribed that he must undergo the corresponding penance (ἐπιτιμία). According to the teaching of Orthodox canon law, the penances imposed on sinners are not, in the strict sense, punishments (τιμωρία), but acts of contrition, spiritual remedies, until the sinner is entirely converted and cleansed from sin (§.151). A penance, then, is not some punishment which the sinner must undergo on earth in order thereby to satisfy the offended divine justice for his sins, but only a remedy against sin.[33] This purpose and character of the penance is most clearly shown by the 102nd canon of the Trullan Council, in which it is precisely set out how the respective penances are to be imposed on sinners for the sins committed. Such penances are: prayers, almsgiving, fasts, visiting holy places, prostrations, and the like—whatever is more fitting in the judgment of the confessor—or, finally, exclusion from Holy Communion for a longer or shorter time.[27] If a sinner confesses to a spiritual father some great sin for which the confessor does not know what penance to impose, he turns to his competent bishop for instruction, without of course mentioning the sinner’s name, for the sake of the secrecy of confession; just as the bishop has the power to lessen or increase a penance imposed by a confessor on some sinner, when that sinner, on this account, has recourse to the bishop.[34] One to whom communion has been forbidden by one confessor cannot be granted communion by another confessor before the appointed term of the prohibition has elapsed, except where the first confessor has died, or the sinner concerned is at the point of death and the confessor who imposed the prohibition cannot come in person—in which case any priest may absolve the sinner, even where the prohibition or excommunication from communion was imposed by a bishop.[35] But if it is proven before an episcopal court that someone was excommunicated by his confessor wrongfully or out of partiality, that court has the right, in such a case, to lift the imposed penance and to permit the excommunicated person to communicate.[36]


[1] Luke 18, 1. Rom. 12, 12. Eph. 6, 18. See the prayer which Jesus Christ himself prescribed for every Christian. Matt. 6, 9–13. Luke 11, 2–4.

[2] Trullo 63, Laodicea 59. and my commentary on canon 63 of Trullo. Rules. I, 547.

[3] Ignat. ep. ad Smyrn. et ad Magnes. Tertull. de bapt. c. 17. See the Kormchaia, ch. 42 (the aforementioned ed. II, 30). Cf., for Austria, Art. 15 of the fundamental state law of December 21, 1867 (R. G. B. nr. 142).

[4] The Orthodox Confession I, 107. My commentary on canon 31 of Trullo. Rules. I, 510.

[5] Trullo canons 32 and 76.

[6] Carthage canon 37.

[7] Trullo canon 52, Laodicea 49.
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[10] Antioch canon 2.
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[12] Basil the Great can. 52, 54, 55, 56, 57, 58, 62, 63, 64, 65, 66, 67, 73, 75, 76, 83, Neocaesarea can. 2, etc.
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[15] II Ecum. 7, Basil the Great 88, Peter of Alexandria 4. On this see also the Didactic Notice appended to the Service Book.
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[17] Trullo 23 and my commentary: Rules I, 503.

[18] Timothy of Alexandria 3, Nicephorus the Confessor 8, the Book on Parish Duties § 114.

[19] Trul. can. 83, Cart. can. 18.

[20] For the instruction concerning the holy particles see the Didactic Notice (Vienna edition of 1854, p. 217).

[21] The Epistle of the Eastern Patriarchs, Art. 17.

[22] Ap. 52, Carthage 6, 7, 43; Apost. Const. II, 11, 12.
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[24] For this purpose the ordinary handbooks serving priests are: the Kanonikon of John the Faster (see p. 116 of this book) and the nomocanon appended to the Great Trebnik. Cf. the Book on Parish Duties § 90 ff.
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[26] I Ecum. 12, Trullo 102, Basil the Great 3, 74, 84, 85, etc. See A. Pavlov’s edition of the nomocanon appended to the Trebnik: the Rite of Confession, pp. 83—112.

[27] Orth. Conf. I, 113.

[28] Blastares, Syntagma Μ, 8 (Ath. Synt. VI, 270).

[29] Rule 120 of the nomocanon appended to the Trebnik and A. Pavlov’s commentary on this rule (pp. 245—268). For the exception to this rule in Russia see §§ 11 and 12 of the Spiritual Regulation of the year 1721.

[30] Orth. Conf. I, 90.

[31] Rule 191 of the nomocanon appended to the Trebnik and A. Pavlov’s commentary on this canon (pp. 337—341).

[32] See on this, for Russia, Art. 70—72 of the consistorial statute; for Serbia, the decision of the council of bishops of September 1891, no. 117; for Dalmatia, the episcopal encyclical of March 4, 1891, no. 92.

[33] It is the teaching of the Roman church alone that penalties for sins are necessary, in order that by them satisfaction be made to God’s justice. See on this in the dogmatic theology of Macarius, § 227.

[34] Can. 11 and 12 of the I Ecum. council, can. 102 of the Council in Trullo, and my commentaries on these canons. Rules I, 209, 214, 594. Cf. also my commentary on the 5th Ap. canon, Rules I, 50 ff.

[35] Ap. can. 32, Carth. 29, Antioch. 4, Sardic. 14.

[36] I Ecum. can. 5, Antioch. 6—The indulgences customary in the Roman church since the 15th century are unknown to the Orthodox Church. See the dogmatic theology of Macarius § 228.

§ 173. Sacred Persons

Just as the life of the church is shown forth in the sacred rites (§.172), so that life is shown forth also in the veneration of the memory of the sacred persons concerned, the pleasers of God. Christians ground this veneration of the memory of the saints on faith in the intercession of those saints with God, whom they pleased by their life on earth, and who as such are acceptable to God, who hears and heeds their prayers, which they offer on behalf of men. And the church expresses this veneration of the saints in the praise and glorification of their deeds on earth, on account of which they were deemed worthy to become companions of God; in the invocation of their intercession with God, that they may pray for men; in the yearly celebration of their memory; in the building of churches in their honor and the like.[1] But which sacred persons are worthy of this veneration is decided by the church herself. At first, without any formalities, this veneration was rendered to the martyrs who laid down their lives for the faith; the names of these holy men were entered in the diptychs, they were commemorated at the Holy Liturgy, and their deeds were glorified as those of God’s servants. This took place first in the churches of the region where these holy men had ended their lives, and then it spread also to other church regions, so that the veneration of these saints became general. From the eleventh century the so-called canonization of saints was introduced.

The canonization of saints belongs exclusively to a council of bishops, which proceeds in this matter as cautiously as it does with the utmost strictness. The following norm applies to it. If a person has distinguished himself in all things and always by an exemplary holiness of life; if all the Christian virtues have always adorned him; if his deeds have always been such as to show a living inner striving to approach the ideal of holiness, and have always served as a model of love and piety; if traits of prophecy and wonderworking were present in that person, or if his body gave signs of sanctity after death—in a word, if a person was in life and in death such as only a saint can be—then the thought arises among the higher church authority that this person ought to be given church veneration, that is, that he ought to be recognized and proclaimed a saint and a servant of God. The most thorough investigation is then made into everything concerning that person, and if it is proven by manifest testimony that he lived and died as a saint, and this is shown in such a way that no one in the world can say anything[…]


[1] Orth. Conf. III, 52. Ans. 3 of the letter of the Eastern patriarchs on the Orthodox faith.

§ 174. Sacred Places

[…] and lays in the new church the antimins, which has been consecrated by the bishop.[1] Likewise, the laying of the foundation of a new church (πῆξις τοῦ ϑεμελίου) belongs to the authority of the bishop, who, if he is prevented, may authorize a priest to do this.[2] The consecration of a church may not take place on the very day on which the memory of the saint or sacred event in whose name the church is being built is celebrated, but either before or after, so that the service for the consecration of the church (ἐγκαίνια) is not confused with the service of the temple feast.[3] The consecration must also be repeated for an already-consecrated church if it happens to have been desecrated by unbelievers, or if human blood has been shed in it.[4] In the building of a church it is a rule that must be observed that the altar always face east.[5]

At the consecration of a church it is an absolute rule that the relics of saints (ἐνσοριασμὸς τῶν ἁγίων λειψάνων) must be placed at the spot where the Eucharist is to be offered, for whoever consecrates a temple without holy relics must be deposed, as the 7th canon of the Seventh Ecumenical Council ordains. Holy Scripture of the New Testament contains an indirect instruction to this effect. The Apostle John speaks of the souls of the martyrs who are under the heavenly altar, and thereby already gives guidance for earthly altars, indicating the bond that must exist between the sacrifice of the holy martyrs and the eternal sacrifice of Christ the Savior.[6] In the sense of that mysterious bond between the holy martyrs and the sacrifice of Jesus Christ, the eucharistic sacrifice was, from the very beginning of the Christian church, regularly offered on the graves of martyrs, or at least where some part of a martyr’s holy body—martyrs’ relics—was present.[7] What was thus introduced by the guidance of Holy Scripture in the church, and preserved through the centuries of persecution, later passed into the positive law of the church. At a council in Carthage in the year 401 a strict rule was established, that every church must be pulled down if it is not found that a body or relics of a martyr have been laid in it.[8] Ambrose of Milan would not consecrate a church until martyrs’ relics had been brought so that he could lay them in the foundation.[9] John Chrysostom, in one of his homilies, emphasizes the sublimity of the fact that the bloodless sacrifice is offered upon the relics of martyrs, and regards this as a church law absolutely binding on everyone.[10] And in the eighth century, as we have mentioned, the Seventh Ecumenical Council subjects to deposition the bishop who consecrates a church without laying holy relics beneath the altar.

When the foundation of a new church has been laid and that foundation consecrated according to the ritual, the building of the church itself must proceed without interruption until it is entirely finished, and this building may take at most three years.[11] The church itself must be built according to a plan approved by the church authority, and according to the iconography adopted in the Eastern Orthodox Church.[12] In general the church must be divided into two parts: the altar (βῆμα, ϑυσιαστῆριον) and the nave (ἐχκλησία, ναός). The second part is intended for the faithful, the first for sacred persons only. It is an ancient rule, of both the Eastern and the Western church, that only sacred persons are permitted to enter the altar, and this on account of the mysterious character of the bloodless sacrifice offered at the altar—a rule confirmed by the 69th canon of the Trullan Council. The same canon permits an exception to this general rule only for the rulers of the land, and this by virtue of a very ancient tradition (κατά [τινα] ἀρχαιοτάτην παράδοσιν), when they wish to bring a gift to God.[13]

II. Sacred places are also cemeteries (κοιμητήρια). In the early church, when she was persecuted, the Christian dead were buried in catacombs and crypts, and later in specially enclosed places, which we today call cemeteries. These places are called χοιμητῆρια (“sleeping-places”), for Christians believe that death is nothing other than a temporary sleep, in which a man abides until the day when all shall rise again.[14] Cemeteries become a sacred place through prayer and the church rite performed at their founding. A cemetery must be enclosed by a solid wall, so that animals cannot enter, and must be kept free from every defilement. Should it be in any way defiled, the church rite of blessing must then be performed anew.

In the early times of the church it was forbidden to bury the departed within churches, and this for the reason that the relics of saints were kept there.[15] But afterward, in the sixth century, this came into custom, and only in more recent times has it again been forbidden, permitting only that bishops and members of ruling families be buried in churches.[16]

In a cemetery that has been consecrated by the prescribed rite and has thereby become a sacred place, only one who is a member of the church may be buried.[17] Only in case of necessity may the competent diocesan bishop permit a person who did not, during his life, belong to the church, to be buried in a church cemetery.[18]

According to the sanitary conditions that must be taken into account with regard to cemeteries, the civil authority today, alongside the church authority, exercises oversight of cemeteries, and they are today for the most part the property of the respective political municipalities, for which reason they are usually called municipal cemeteries. The civil authority determines all the conditions that a place designated for a cemetery must satisfy, how cemeteries must be laid out, how they must be maintained, how and when the dead are to be buried, and so forth.[19]

III. Sacred places, in accordance with the pious purpose for which they exist, must be honored by everyone, and this is required of all not only by the church authority but also by the civil authority.

The honoring of the church, as the house of God, derives from divine right, which Christ demonstrated when He drove out of the temple those who profaned it by trade. This later became also a matter of church legislation, and many canons prescribe deposition for sacred persons, and excommunication for laymen, should they presume in any way to profane a church and use it for any purpose, however pious, other than divine service.[20] Greco-Roman legislation prescribes the same.[21] This legislation held the sanctity of the temple in such high regard that it recognized in the temple, and in sacred places generally, the so-called right of asylum (jus asyli).[22]

Just as everyone must honor the church, the house of God, so must the same be done with regard to all sacred places. “In preserving the reverence (τὸ σεβάσμιον) due to the church, nothing must be done within the sacred enclosures (ἔνδον τῶν ἱερῶν περιβόλων) that would offend its sanctity; and whoever thoughtlessly turns a sacred place into a place of public resort, and behaves in those places with disregard (χαταφρονητικῶς), if he be a sacred person let him be deposed (χαϑαιρείσϑω), and if he be a layman let him be excommunicated”—so ordains the Trullan Council.[23] By “sacred enclosures” (ἱεροὶ περίβολοι) is understood everything that surrounds the sacred temples, and in particular the cemeteries, which are usually adjacent to the temples. Greco-Roman legislation likewise subjected to penalties every profanation of such places, forbidding that judicial proceedings be held in them, that entertainments be held there, that trade or tavern-keeping be carried on there, and so forth.[24] This the laws of the state forbid to this day in every civilized state.[25]


[1] Ath. Synt. V, 584.

[2] Can. 31 of Nicephorus the Confessor, Balsamon’s commentary on the 7th canon of the II Ecum. council, and Aristenus on canon 83 of Carthage (Ath. Synt. II, 582; III, 510).

[3] Symeon of Thessalonica, On the sacred offices, ch. 70 ff.
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[6] Rev. 6:9.

[7] Cyprian, adv. Gnost. c. 12., ep. 57, 2., ep. 58, 1. — Tertull., de anim. c. 9. — Origen, hom. 10 — Hieronym, adv. Vigilant. — August., contra Crescon. 8, 27., c. Faust. 20, 21. — Sozom., hist. eccl. 9, 2.
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[13] My commentary on this canon. Rules I, 554.
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[18] This has been permitted only in more recent times: in Russia by a synodal decision of February 20, 1800; in Serbia by the decision of the council of bishops of September 1863, no. 23; in the Constantinopolitan patriarchate by a synodal decision of March 1869; in Greece by a synodal decision of February 4, 1870.

[19] See for Austria the court decrees of August 23 and September 13, 1784, September 15, 1788, and May 23, 1834; on the jurisdiction of the district administration the imperial rescript of September 14, 1852; for Russia vol. XIII of the Medical Statute, arts. 909—913. 925; for Serbia art. 22 of the law of March 30, 1881 on the medical service.

[20] Trullo canons 74. 76. 88. 97., Laod. 28., Carthage 42.

[21] Cod. de episc. et cleric. I, 3. 1. 10., Nov. 123. c. 31. Balsamon’s commentary on Trullo canon 97 (Ath. Synt. II, 537—538).

[22] See nn. 27—30, § 144 of this book. Today the church no longer has this right in any state, or at least not in the form in which Emperor Justinian had granted it to the church.

[23] Canons 76 and 97.

[24] For the relevant prescriptions see Balsamon’s commentary on Trullo canon 97 (Ath. Synt. II, 538).

[25] See, for example, for Austria §§ 122–124, 174 II c., 175 I a., 306 of the penal code of 1852; for Serbia §§ 362, 364, 365 of the criminal code.

§ 175. Sacred Things

Sacred things (πράγματα ἱερά) are called those things which pertain exclusively to divine worship and to the correct performance of that worship (§.155). Among these things a distinction is made between those which serve directly for the Holy Eucharist—namely, the sacred vessels (ἅγια σκεύη) and the antimins (ἀντιμίνσιον)—and those which are used in church services independently of the Holy Eucharist, namely the sacred books, vestments, bells, and so on. The former are called consecrated (χαϑιερωμένα) things, and no one may touch them except a sacred minister. By the 21st canon of the Council of Laodicea, not even subdeacons may touch these things, least of all the antimins, the chalice, and the diskos.[1] The latter are called blessed (ἡγιασμένα) things.

Except for the antimins, every presbyter may consecrate or bless all sacred things for church use. The antimins can be consecrated only by a bishop.[2] The basis of this episcopal right is the same as that for the episcopal right of consecrating a church (§§.60 and 174). Antimins, in which relics of saints are placed, were established especially for the sake of those churches which could not be consecrated in person by a bishop, and these antimins, consecrated by hierarchs, took the place of the very act of consecrating a church, and served as proof that in such a church, not consecrated by a bishop, the Eucharist was celebrated by the bishop’s permission.[3] When the iconoclasts introduced the consecration of churches without holy relics, it was established—in order to forestall forever the offering of the eucharistic sacrifice on a table where there are no holy relics—that even in churches consecrated by a bishop, and in which holy relics are accordingly placed in the holy table, there should always also be an antimins.[4]

The immunity attaching to sacred things is the same as that for sacred places. Everyone who presumes to touch and profane a sacred thing is punished, according to the canons, with excommunication, and whoever steals such a thing, if he is a sacred person, must be deposed.[5] Those concerned are also liable to punishment for the profanation or theft of sacred things under the civil laws.[6]


[1] My commentary on this canon. Rules II, 83–84.

[2] See note 30 to § 108 of this book.

[3] Balsamon’s commentary on canon 31 in Trullo (Ath. Synt. II, 372).

[4] My commentary on canon 31 in Trullo. Rules I, 511–512.

[5] Ap. can. 72, 73; Protodeutera canon 10; Gregory of Nyssa canon 8.

[6] See note 26 to § 174 of this book.

§ 176. Sacred Times

From the very beginning of the world man has felt the need to consecrate to God and to the contemplation of eternity, in a special way, some determined portion of the day and night, and likewise to consecrate certain days of the year to the memory of the more important sacred events. From the satisfaction of this need there arose in the Christian church, first, the hours of daily worship, then the yearly feasts, and lastly the days of fasting.

I. The chief daily service is the Liturgy. Besides the Liturgy, the apostles, either by themselves or together with other believers, gathered at fixed hours (ὥρα) of day and night to pray and glorify God in psalms, chanting, and spiritual songs.[1] This the faithful likewise did after the apostles.[2] There exist today eight daily church services, reckoning according to the church typikon: the ninth hour, vespers, compline, midnight office, matins, the first hour, the third hour, and the Liturgy. At first the faithful, together with the clergy, took part in all the services. Today this is left to the faithful’s own devotion. In monasteries and in episcopal churches all this must be unconditionally observed; while the parish clergy must perform this, apart from the Liturgy, in their own homes, if it is not convenient for them to do so in church.[3]

II. Following the example of the Old Testament church, the Christian church too began, from apostolic times, to introduce feasts (ἑορταί).[4] The first feast to be established was the Resurrection of the Lord (ἀνάστασις τοῦ Κυρίου, ἑορτὴ τοῦ Πάσχα), and, as the weekly commemoration of that feast, Sunday (Κυριακὴ ἡμέρα).[5] Gradually the number of feasts in the church increased, in commemoration of the chief events in the earthly life of Jesus Christ and the Mother of God, and likewise for the celebration of the memory of the apostles and of individual saints.[6]

By present-day church usage, feasts are generally divided into movable feasts, which do not fall on the same day every year, and fixed feasts, which are always celebrated on a set day of the year. Among the former the chief is the Resurrection of Christ, on which feast the other movable feasts depend: Palm Sunday, Ascension, and Pentecost. Among the latter are, besides Sunday, all the other feasts of the year. Feasts are further divided into obligatory and non-obligatory, according to whether the church forbids or permits work on those days. What church services are to be performed on the respective feasts is precisely prescribed in the church typika. This is prescribed in particular for the Liturgy—by what rite it is to be celebrated on the respective feast days.

There exist three forms of the Liturgy in the Orthodox Church: the rite composed by John Chrysostom; the second, composed by Basil the Great; and the third, the Liturgy of the Presanctified Gifts (ἡ τῶν προηγιασμένων ἱερὰ λειτουργία). This last is served on all the weekdays of Great Lent, except Saturday and Sunday and the day of the Annunciation. The Liturgy of Basil is served on the eve or on the very feast of Christmas and Theophany, on the first day of the month of January, on the first five Sundays of Great Lent, and on Great Thursday and Great Saturday. On all the other days of the year the Liturgy of Chrysostom is served. There are days in the year on which, by the typikon, there can be no Liturgy: namely, Cheesefare Wednesday and Friday, the first two days of Great Lent, Good Friday, and the Friday before Christmas and Theophany, if these feasts fall on a Sunday or a Monday.[7]

The establishing, and likewise the abolishing, of days of celebration belongs to the conciliar authority of the church; but since this is also connected with the civil life of the faithful, the participation of the civil authority in this matter is also necessary.[8] The duties of the faithful on obligatory feast days consist, on the one hand, in this: that they must devote that day to prayer and good works and take part in the Liturgy;[9] and, on the other hand, that they must not engage in heavy labor, nor occupy themselves with trade or litigation.[10] Fairs ought not to be held on feast days, and are permitted only as an exception.[11]

III. Among the sacred times also belong the fasts (αἱ νηστείας ἡμέραι). The church introduced fasting into Christian life as a means of arousing and sustaining in man a spirit of piety and repentance. This ordinance rests on the practice of the Old Testament church and on the example of the Founder of the church and of the apostles.[12] The days on which one must fast have been established by the legislative authority of the church, and are therefore binding on all, except the sick; and if a sacred person does not observe this he is to be deposed, and a layman must be excommunicated.[13] These fasts are: every Wednesday and Friday of the week (except in those cases when it is permitted by the typikon to eat meat/dairy), the holy Forty Days of Pascha (ἡ ἁγία τεσσαρακοστὴ τοῦ Πάσχα), the Nativity fast (ἡ νεστεία τῶν Χριστογέννων), the Apostles’ fast (ἡ νεστεία τῶν ἁγίων Ἀποστόλων), the Dormition fast (ἡ νεστεία τῆς κοιμήσεως τῆς Θεοτόχου), the day before Theophany, the day of the Exaltation of the Precious Cross, and the day of the Beheading of John the Baptist.[14] How one is to fast on these days is prescribed by the church typikon.[15] State legislation, respecting the purpose for which the church has established these fasts, has come to the church’s aid in this, forbidding criminal proceedings, and likewise public entertainments, on the appointed days of fasting.[16]

CHAPTER THREE. Marriage.


[1] Acts of the Apostles 3:1; 10:9; 16:25.

[2] Ephesians 5:19; Colossians 3:16.

[3] The respective regulations on all of this are found in the typika, and for the daily prayers of the parish clergy there exist special “priests’ prayer books”, which are published with the approval and blessing of the councils of bishops of the respective regional churches. Cf. p. 302 of this book. See Archbp. Veniamin, The New Tablet I, ch. 13.

[4] See Archim. Sergius, The Complete Menology of the East. Moscow, 1875, 1876. Cf.: J. Martinov, Annus ecclesiasticus graeco-slavicus. Bruxellis, 1863; N. Nilles, Kalendarium utriusque ecclesiae. Oeniponte, 1879, 1881.

[5] Acts of the Apostles 20:7; 1 Cor. 26:2.

[6] See the books mentioned in note 4 to this §.

[7] See on all of this in detail in the aforementioned book of Archbp. Veniamin, II, chs. 6–10; and S. V. Bulgakov, A Handbook for the Clergy and Church Servers. Kharkov, 1892.

[8] Nomocanon VII, 1 (Ath. Synt. I, 136). Balsamon, commentary on canon 62 in Trullo and canon 29 of Laodicea, and canonical response 23 (Ath. Synt. II, 462. III, 197. IV, 486). Blastares, Synt. Κ, 37 (Ath. Synt. VI, 346). See novel 54 and novel 88 of Leo the Wise and the novel of the year 1166 of Manuel Comnenus (Zachariae III, 147, 184, 469).

[9] Sardica canon 11; canon 80 in Trullo, and my commentary on this last canon. Rules I, 566.

[10] Trullo 66; Carthage 61. Nomocanon VII, 4 (Ath. Synt. I, 140). Cod. Theod. XV, 5. Cod. Justin. III. 12, 7. 11. Cf. Basilic. VII. 17, 23. 27. Cf. for Austria the court decree of 16 Nov. 1826, art. 13 of the interconfessional law of 25 May 1868.

[11] Nomocanon VII, 4 (Ath. Synt. I, 140—141). Blastares’ Synt. Κ, 37 (Ath. Synt. VI, 348—349).

[12] Matt. 4, 1. 2; 17, 21. Acts 13, 2. 3; 14, 22.

[13] Ap. canon 69. Nomocanon XIII, 32. 38 (Ath. Synt. I, 332. 333).

[14] The Orthodox Confession I, 88. On fasts see Anastasius of Sinai (Ath. Synt. IV, 583), Nikon (Ib. V, 589—591), Anastasius of Caesarea (ib. V, 585—588). Balsamon (ib. IV, 565—579). My commentary on Apostolic canon 69 and on canon 3 of Nicholas of Constantinople. The Rules. I, 141—143; II, 543—544.

[15] Cf. my commentary on Apostolic canon 66. The Rules. I, 137.

[16] Cod. Justin. III. 12, 6. Cf. Basilic. VII. 17, 22. Cf. for Austria the court decrees of 22 Jan. 1804, 24 Aug. 1826, 17 June 1841, and others.

§ 177. General Overview

The most ancient institution of divine right is marriage. It came into being as soon as God created the first human beings, male and female, and ordained that they should love and help one another. Through these two, and from them, the whole human race was to come into being and develop. For this reason God placed in both of them the strongest feeling of natural love, one for the other, and they were bound to one another so closely that from then on they became one soul, one heart, one flesh; and, according to the sexual nature of the male and the female and their natural sexual bond, these two became the first parents of the whole subsequent human race.[1] By this God instituted marriage, and that in the form of monogamy, as a bond for the whole of life between one man and one woman—a bond which, since they are one flesh, can no longer be dissolved. If polygamy, and in some places also polyandry, later developed in the world, and marriage ceased to be regarded as an indissoluble bond, so that a man could change his wife at will, or a woman her husband, this was owing to the corruption to which human nature had succumbed, and to the depravity into which man had fallen before the appearance of Christianity.

Marriage, then, in its pure form, is an institution of nature by the will of God. It is the basis of the family, that fellowship in which the noblest human feelings are nurtured. It is the basis of the state, for it is in the family that man becomes accustomed to order and to respect for authority, without which no state can exist. Through it man completes himself and there arises that harmony between reason, with which the male side is more richly endowed, and feeling, which is particularly characteristic of the female side, from which every good may come for society. Through it the members of God’s kingdom are prepared and raised, for through it the act of man’s creation is confirmed and continued, and with the new body which comes forth from marriage—a body which is mortal—a new immortal soul comes forth for that kingdom. Marriage, therefore, is by its very nature exalted and holy, and Christianity has confirmed this exaltedness and holiness of it when it called it a special divine institution, when it defined the proper relation between husband and wife, and when it proclaimed marriage a holy mystery.[2]

And since the marital bond among Christians is founded on natural and Christian love, and this same bond constitutes an act of the highest importance both for earthly and for eternal life, the science of church law is bound to present systematically everything concerning marriage and the preservation of its holiness. And after a survey of the essence of marriage and of jurisdiction in matrimonial matters, this science must show: how marriage is contracted, so that it may correspond to its purpose; what may impede the lawfulness of a marriage; what legal consequences arise for the persons concerned from marriage; what may be the cause for a marital bond to be dissolved; and, finally, whether, besides the first and normal marriage, other marriages can also exist.

I. THE ESSENCE OF MARRIAGE.


[1] Gen. 1, 27. 28; 2, 18—25; 4, 1.

[2] Matt. 19, 3—9; Mark 10, 2—12; Eph. 5, 21—33; I Tim. 2, 11—15.

§ 178. The Concept of Marriage

According to the definition of Roman law, “marriage is the union of husband and wife, a partnership for the whole of life, a sharing of divine and human law”.[1] As can be seen, three fundamental features of marriage are named in this definition: the physical—that is, the marital bond of one man and one woman; then the ethical, which consists in the complete and indissoluble commonality of all the relations of life between husband and wife; and, finally, the religious-juridical, in the complete community of everything pertaining to faith and to law.[2]

This definition, which depicts with such fullness and precision the natural basis of marriage as a relation between two persons of different sex—a relation that does not consist merely in some contract, but concerns the very life of man—was received also into the canonical collections of the Orthodox Church, and there this same definition is designated as the best, and as fully expressing the essence of the marital bond.[3]

But despite all the excellence of this concept of marriage in Roman law, and despite the legal significance of that concept, by which monogamy was established on the one hand and the indissolubility of a lawfully contracted marital bond on the other, concubinage was nevertheless permitted in the Roman state, just as a mutually agreed, and even a unilateral, dissolution of a lawful marriage was permitted. Both of these—concubinage and the arbitrary dissolution of marriage—stood under the protection of the respective laws. In the older Roman legislation, concubinage (concubinatus, παλλακισμός)—that is, the common life and sexual union of an unmarried man with an unmarried woman, without a lawful marriage—was regarded as a permitted act,[4] while in the later legislation concubinage was regarded as a half-lawful bond, from which the children born in concubinage enjoyed the corresponding rights, as did the concubine herself.[5] It was the same with the dissolution of a lawful marriage. It was open to the husband or to the wife not to wish to remain any longer in the marriage they had lawfully contracted, and they might agree by mutual consent (ex consensu) to divorce; or, what is still worse, one spouse might hand the other a notice (repudium) that he no longer wished to remain in the marital bond, and the marriage in question would thereupon come to an end (§.200). Christianity had to put a stop to this, and to such instability of marital relations in society, as indeed it did.


[1] Modestin, lib. I reg. (l. 1. Dig. de ritu nupt. 23, 2): “Nuptiae sunt conjunctio maris et feminae, consortium omnis vitae, divini et humani juris communicatio.” §. 1. de patr. pot. I. 9. “Nuptiae autem sive matrimonium est viri et mulieris conjunctio, individuam vitae consuetudinem continens.” The Austrian Civil Code § 44: “Die Familienverhältnisse werden durch den Ehevertrag gegründet. In dem Ehevertrage erklären zwei Personen verschiedenen Geschlechtes gesetzmässig ihren Willen, in unzertrennlicher Gemeinschaft zu leben, Kinder zu zeugen, sie zu erziehen, und sich gegenseitigen Beistand zu leisten.” The Civil Code for Serbia §. 60: “The rights and duties of spouses derive from marriage, which is concluded between two persons of different sex and is solemnized by the wedding through the ministry of a priest according to the prescription of the Orthodox Church, whereupon those persons, before two or three witnesses, declare that they wish to live inseparably, pledging themselves together to everlasting love and inviolable fidelity.”

[2] An analysis of these features of lawful marriage in Zhishman, Eherecht. S. 94—124.

[3] Nomocanon XII, 13. Blastares’ Synt. Γ, 2 (Ath. Synt. I, 271. VI, 153).

[4] Cod. V. 27, 3. VI. 17, 5. Dig. XXV. 7, 3 §. 1: “Nec adulterium per concubinatum ab ipso committitur; nam quia concubinatus per leges nomen assumpsit, extra legis poenam est.”

[5] Cod. Theod. IV. 6, 2. 3. Cod. Justin. V. 27, 8. VI. 57, 5.

§ 179. Marriage as a New Testament Sacrament

The Christian Church, in accordance with the fundamental ethical purpose of marriage, gave marriage a spiritual significance, received it as her own institution, and numbered it among her sacraments. The Holy Scripture of the New Testament regards the bond between husband and wife as a union that binds them spiritually: “for this cause shall a man leave his father and mother, and shall cleave to his wife, and they two shall be one flesh; so then they are no more twain, but one flesh; what therefore God hath joined together, let not man put asunder.”[1] The Apostle Paul, referring in his Epistle to the Ephesians to these words of the Founder of the Church concerning the bond of husband and wife, calls it a mystery and likens it to the bond of Christ with the Church.[2]

This dogmatic foundation of marriage found formal expression in one of the fundamental symbolic books of the Orthodox Church, in which, to the question: which is the sixth sacrament?—we read this answer: “Honorable marriage, which comes about first through the mutual agreement of husband and wife, and without any impediment. But this agreement is not yet sufficient for a true marriage to be contracted, if they do not themselves, before the priest, confirm their mutual promise and give their hands, that each of them will keep mutual fidelity, honor, and conjugal love unto the end of their life, whatever danger they may be in, and that they will not forsake one another. At last this agreement and their promise is confirmed and blessed by the priest, and it comes to pass, as it is written: marriage is honorable in all, and the marriage bed undefiled.”[3] In this definition three sides appear: a) the agreement of a male person and a female person to enter into marriage, b) the declaration of that agreement in the form of a solemn promise in church before the priest, that they will keep mutual fidelity, honor and conjugal love to the end of life and will not forsake one another, whatever danger they may be in, and c) the confirmation of that agreement and promise by the priestly blessing. As can be seen, the same three features that we saw in the definition of marriage under Roman law are contained in this definition of marriage as a sacrament, only with a Christian character. The state regards marriage as a contract, founded on human nature, whose purpose stands above the momentary wishes of particular persons. The Church regards it as a sacrament, in which the priestly blessing consecrates the agreement between two persons of different sex and their mutual promise to share good and ill in common until the end of life. The Church, then, sees in marriage such an act in which both the religious and the legal side meet in their fullness.


[1] Matt. 19, 5. 6; Mark 10, 5—9.

[2] Eph. 5, 32.

[3] Orthodox Confession, I, 105.

§ 180. Marital Jurisdiction

In the early times of the Church, and for several centuries afterward, marriage had only civil significance and was subject to civil jurisdiction, without any direct relation to the Church. The Christian contracted marriage according to the existing civil laws, and that marriage, if only it was consonant with the prescriptions of the law, if it was iustum matrimonium, the Church recognized without any objection. Alongside this civil marriage there also existed church marriage, which the parties contracted before the bishop and priests.[1] But such a marriage had no civil consequences whatsoever in the Greco-Roman state, and was regarded before the civil court as though it did not exist. For this reason, in order that it might also have civil significance, it had to be performed according to the prescriptions of civil law, independently of church marriage. In this state of affairs, the Church herself recommended civil marriage to her faithful for the sake of their proper civil relations, and only afterward required of them that they come to the priests, that they might bless their marriage.

The first step toward the rapprochement of civil marriage with church marriage was taken in the first half of the sixth century by the emperor Justinian, with regard to the marriage of persons of the middle estate in the Greco-Roman state. Leaving in place, with regard to the marriage of persons of the higher estate, the earlier formalities of civil law, and, with regard to the lower estate, allowing them to marry as before and without formalities, Justinian permitted persons of the middle estate to go to some church and there declare to the church ekdikos their wish concerning marriage. This ekdikos would then summon three or four priests of the same church, and would draw up a written document about it, which, after recording the day and everything else pertaining to the marriage, would be signed by him, the spouses, and the priests. This document, which from that day was to be kept in the church treasury, served as proof that the marriage had truly been contracted, and this marriage had the same significance as a marriage contracted before the civil authority.[2] This law of Justinian, although it subjected the contracting of marriages to the oversight of the Church only in part, nevertheless opened the way toward that rapprochement of civil marriage with church marriage which, by the very essence of marriage itself and by its Christian significance, had to come about. Threatening penalties for public violation of natural and civil rights, the laws of the state have no power at all against secret violation of those same rights, especially in married and family life, which is more or less hidden from the oversight of the state and society. If the laws of the state often have need of religious sanction for their proper execution, they have such need inescapably in marital and family relations, which depend chiefly on the conscience of man. For this reason the pagan lawgivers of ancient times also, in regulating marital and family relations, did not confine themselves to the ordinance that marriage must be contracted according to the civil laws established for it, but required that it also be consecrated by religion, and performed with the established religious rites.[3] This, moreover, was the case in the Roman state of the most ancient period; but this gradually afterward fell out of use. When the former strictness of morals, which religion maintained in marriage, began to decline in the state, the existing laws began to seem burdensome, and were therefore abandoned by the lawgivers who followed. Only Christianity was able—and this only after several centuries of its existence and its influence upon the world—to restore marriage to the position to which nature had appointed it.

After that law of Justinian, church marriage gradually began to spread everywhere in the Greco-Roman state,[4] until at last, in 893, the emperor Leo the Wise issued a special law by which he ordained that only that marriage which the Church blesses should be considered a lawful marriage.[5] Soon after this, this law was extended also to the lower estate, which had not been included in that law of Leo.[6] The Patriarch of Constantinople Athanasius and the emperor Andronicus Palaeologus once for all prescribed that no marriage might be contracted without the knowledge and blessing of the parish priest concerned.[7] Thus established, Christian marriage had within itself the significance of both church and civil marriage, and the act of marriage itself quite naturally passed into the competence of the Church, which had the right to give or withhold her blessing to one marriage or another.

[…]cannot regard as invalid a marriage which the Church recognizes as valid. 4. Only the Church has the right to judge concerning the validity or invalidity of marriage as a sacrament, while the state has the right to judge concerning marriage only as a public contract. 5. In questions concerning marital impediments, and dispensation from those impediments, and the convalidation of marriage, Church and state act by agreement, and each regards the ordinances of the other as binding upon itself. 6. Questions concerning the dissolution of marriage fall within the competence of the ecclesiastical court, while property relations in matrimonial suits are decided by the civil court.[8]

II. THE CONTRACTING OF MARRIAGE.


[1] Ignat. ad Polycarp. c. 5. Tertull. de pudic. c. 4., ad uorem II, 9.

[2] Justin. nov. LXXIV. c. 4. §. 1. 2.

[3] Gai Comm. I. §. 112. Plato de legibus, 6.

[4] Prochiron IV, 27.

[5] Nov. LXXXIX.

[6] Nov. Alexii Comneni a. 1095.

[7] Nov. Andronici sen. a. 1306. cap. 11.

[8] An exception to this general norm concerning matrimonial jurisdiction is mentioned in §. 205 of this book.

§ 181. The Principal Conditions of Marriage

When marital jurisdiction became the exclusive affair of the Church, all those canonical prescriptions which had existed from the beginning of the Church were applied in matters of marriage, and the Church’s legislation now developed and supplemented them with new prescriptions, so that the lawfulness and sanctity of marriage might be secured on every side. In view of the significance of marriage in civil law as well, the Church always issued her prescriptions in connection with the existing civil laws, insofar as those laws agreed with the ethical significance of marriage. This applies especially to the general principal conditions of marriage, without which marriage cannot lawfully exist. Among these principal conditions the first is:

1. The mutual consent of those entering into marriage. This consent consists in a male person and a female person declaring, in a manner recognized as valid by law, their free will to enter into the union that constitutes marriage.[1] Accordingly marriage is regarded as contracted at the moment when the will of that male person and that female person receives outward expression and becomes a public, mutual consent. And in order that this mutual will may in fact be the basis of the marital bond, it must correspond to all those legal prescriptions which in general are required for every lawful contract—first, that the contracting parties possess all the moral qualities necessary for this, and further, with regard to the purpose of marriage, that they possess all the physical qualities as well; and only when all these moral and physical qualities exist, and when the mutual consent has been declared in the form prescribed by law, does it then serve as the basis of marriage, and thereby the first fundamental condition of marriage is answered. Connected with this first condition are the following:

2. The prescribed age for marriage. In order that mutual consent to marriage may have a real basis, it is necessary, according to the ethical and physical purpose of marriage, that the persons wishing to enter into marriage be of such an age of life as would guarantee the attainment of the purpose of marriage. Both Roman and church legislation require that both the male and female must have reached mature age (ἥβη, pubertas) if they wish to contract a lawful marriage. Roman law, after various fluctuations on this question, established that a young man must be 14 years old and a girl 12 years old, when they wish to marry.[2] The Church adopted these years for marriage, and made them law through several synodal decisions.[3] In more recent times this has been regulated by civil legislation, and the Church, in the states concerned, follows the prescriptions of the civil legislation on this question.[4]

Just as the age from which a male and female may enter into marriage is prescribed, so also the age after which they may no longer enter into marriage is prescribed. This is prescribed both for the physical purpose of marriage and for the ethical purpose. By the canons, a man of 70 years may not marry, nor a woman of 60 years.[5] Such persons do not, under normal circumstances, have the possibility of attaining the physical purpose of marriage on account of their age, and still less can such a marriage be justified from the ethical side.[6] For this same reason the Church also forbids marriage between persons who differ greatly from one another in age, that is, between an old man and a young girl, and vice versa.[7]

3. Normal mental condition. This is absolutely necessary in order that the first and principal condition of a lawful marriage can be fulfilled, that is, that the parties be able consciously to declare mutual consent to marriage. If a normal mental condition is required of everyone who wishes to contract any contract with another person, this must be required all the more of one who is to contract such a contract as marriage, in which the divine meets with the human right. In view of this, both civil and church legislation do not permit one who is possessed, mad, or feebleminded to enter into marriage, for such persons cannot have consciousness of what they are doing, nor can they know what legal obligations they are undertaking.[8] But persons are not deprived of the right to marry who only sometimes show that they are not in a normal mental state, and in whom madness is not constant. Here belong those illnesses which only temporarily cloud a person’s reason, while otherwise he is of sound mind—for example, epilepsy, chronic somnolence, and the like. From the ethical side, marriage is even recommended for such persons, for the healthy spouse will help the feebleminded spouse in life and thereby ease that person’s own life.[9] Likewise it is permitted for the deaf, the mute, and the blind to marry, for the lack of one sense or another does not prevent a person from being able to think sensibly and freely declare consent to marriage.[10]

4. Capacity to perform the marital duty. Apart from the begetting of children, which does not always depend on the will of the spouses, it is an essential purpose of marriage that husband and wife be able to satisfy their natural inclinations toward each other, that is, to be in complete carnal union with one another. Whoever suffers from incapacity (impotentia) to satisfy this marital purpose cannot contract marriage, and accordingly the capacity for that satisfaction constitutes one of the principal conditions of marriage.[11]

5. The consent of elders. This marital condition applies only to minors in the civil sense[12], and further to those who, though of age, stand—by decision of the competent authority and when need requires—under parental or guardianship authority. As in the old civil and church law, so also in the more recent legislation, the consent of parents or guardians is strictly required for every marriage into which someone without an independent position in society, or someone who, on account of some physical or mental deficiency, is not competent to contract a lawful contract, would wish to enter. Greco-Roman legislation is strict in its ordinances on this point,[13] and church legislation, in view of the Christian character which it gave to marriage, had to be even stricter in its ordinances on this question. Basil the Great, in his 42nd canon, calls every marriage contracted without the consent of elders fornication.[14] This canon, together with all the prescriptions of Greco-Roman legislation that agree with the ordinance of that canon, is found in all the canonical collections of the Orthodox Church.[15] This same thing is prescribed also by today’s civil legislation in the states concerned.[16]

These conditions for marriage which we have now set out must be strictly observed, for they constitute the essential side of marriage itself, and if these conditions are absent marriage cannot exist, either in the civil or in the church relation. Besides these conditions, for the lawfulness of a marriage there must be nothing else that in law is called a marital impediment. We speak of these marital impediments in section III of this chapter.


[1] Τὸν γάμον οὐ τὸ συγκαθευδῆσαι, ἀλλ᾽ ἡ συναίνεσις ἀποτελεῖ. Basilic. II, 3. 30. Cf. Digest. XXXIV. 1, 15. Prochiron IV, 17. According to the Prochiron in the Slavonic Kormchaia it is stated: “Бракъ не тѣмъ составляется, еже спати мужеви съ женою, но брачнымъ совѣщаніемъ иже” (ch. 48. sec. 4, 17). See the 16th canonical answer of John of Kitros (Ath. Synt. V, 419—420) and Blastares. Γ, 15 (Ath. Synt. VI, 182).

[2] Digest. XXIII. 1, 9. Cod. Just. V. 60, 3. Basilicor. XXVIII. 1, 7. XXXVIII. 19, 3. Prochiron. IV, 2. The Kormchaia, ch. 48, col. 4, 2 (II, 86). Nov. Alexii Comneni a. 1092 (Ath. Synt. V, 285). The Kormchaia, ch. 43 (II, 42). In the Ekloga (II, 1; cf. the Kormchaia, ch. 49, section 2, 1) it was prescribed that a bridegroom be 15 years and a girl 13, but this was changed by the legal provisions just mentioned.

[3] See the decision of Patriarch Alexius of Constantinople (1025—1043) and of Patriarch Germanus II in the year 1235 (Ath. Synt. V, 35. 109), and likewise of Patriarch Dionysius III in the year 1663 (Γεδεών. I, 55—56).

[4] In Austria the age of maturity is deemed to be the completed 14th year, for males as well as for females, and whoever has not attained that age cannot enter into marriage (§. 21 and 48 of the civil code). In Hungary a male is required to have completed his 18th year and a female her 16th year (§. 7 of statute article XXXI of 1894). In Serbia a male may enter into a lawful marriage when he has completed his 17th and a female her 15th year (§ 69 of the civil code). In Russia 18 years are required of a male and 16 of a female (ukases of July 19, 1830, and December 23, 1833). In the Church of Greece a male may enter into marriage when he has reached 18 full years and a female 14 years (the decision of the Synod of Constantinople of July 6, 1882, of the Synod of Athens of October 30, 1849).

[5] Basil the Great, can. 24 and 88, and my commentary on the 24th canon of Basil. Rules, II, 381—382.

[6] In Serbia, male persons who have passed 50 years of age, and female persons 40 years of age, even if they wish to enter a first marriage, need for that the permission of the eparchial authorities (Decree of April 4, 1837, no. 1118, pt. 8). A similar order for elderly people exists also in Russia (Civil Laws, art. 3). According to Greco-Roman legislation, old age does not constitute a matrimonial impediment (Cod. Just. V. 4, 27), although in other respects this very same legislation prescribes that ἐν τοῖς γάμοις οὐ μόνον τὸ ἐπιτετραμμένον, ἀλλὰ καὶ τὸ εὐπρεπὲς καὶ σεμνόν, καὶ φύσει δίκαιον ζητοῦμεν (Basilic. XXVIII. 5, 6. Cf. Digest. XXIII. 2, 42. pr.), and it would be acting precisely against this if some old man or old woman were to enter into marriage.

[7] Nomocanon XIII, 2 (Ath. Synt. I, 275 ff.)

[8] Digest. XXIII. 1, 8. Cf. Basilic. XXVIII. 1, 6. Blastares. Γ, 15 (Ath. Synt. VI, 184). For Austria §. 48. of the civil code; for Hungary §. 14. and 127. of Law-Article XXXI of 1894; for Serbia §. 69. d. and §. 74. of the civil code.

[9] Blast. Γ, 2 (Ath. Synt. VI, 154).

[10] Digest. XXIII. 3, 73. Cf. Basilic. XXIX. 1, 69. It is forbidden for deaf-mutes to enter into marriage only in such a case as when their mind is also disturbed, or when one cannot come to an understanding with them even by means of signs. See for Austria § 275. and the commentary on §. 48 of the civil code, for Hungary §. 14. and 15. of Law Article XXXI of the year 1894

[11] Prochiron XI, 2 (the Kormchaia ch. 48. sec. 11, 2). Blastares. Ε, 34 (Ath. Synt. VI, 297). For Austria § 60 of the civil code, for Serbia §. 69. g. and 75. of the civil code, for Hungary § 54. v. of the aforementioned Law-Article of 1894, for Russia art. 243. of the consistorial statute of 1883.

[12] See n. 4 of this §.

[13] Ταῦτα δὲ λέγομεν, εἴτε αὐτεξούσιοι, εἴτε ὑπεξούσιοι εἰσὶν οἱ πρὸς γάμον συνιόντες, ἀλλ᾽ ἐπὶ τῶν ὑπεξουσίων καὶ ἕτερόν τι ζητοῦμεν, συναίνεσιν εἶναι τῶν γονέων, ὧν ὑπεξούσιοί εἰσιν οἱ συναπτόμενοι, τοῦτο γὰρ χρῆναι γίνεσθαι, καὶ ὁ πολιτικὸς, καὶ ὁ φυσικὸς ἀπαιτεῖ λογισμός. Basilic. XXVIII. 4, 46. (Instit. I, 10).

[14] Cf. also canons 38. and 42. of the same Basil the Great.

[15] Nomocanon XIII, 9 (Ath. Synt. I, 310). Blastares. Γ, 2 (ib. VI, 154). In the Kormchaia (from the Prochiron) we read: “Не бываетъ бракъ, аще не совѣщаютъ собравшеся имущіи власть, на хотящихъ женитися, или посягати” (ch. 48. sec. 4, 3); and from the Ecloga in the same Kormchaia, which establishes the age that the betrothed must have, we read: “обѣма хотящема совѣщаніемъ родителю” (ch. 49. zachalo 2, 1).

[16] For Austria §. 49. of the civil code; for Hungary §. 8—10. of Law-Art. XXXI of the year 1894; for Serbia § 69. v. and §. 73. of the civil code; for the Bulgarian Exarchate art. XIV. 1. b. of the supplement to the statute of 1883; for Russia §. 15. of the Civil Laws. Cf. for Greece the circular of the Athenian synod of March 31, 1834, and for the Constantinopolitan patriarchate in Χριστοδούλου, σελ. 23—29.

§ 182. Betrothal

Betrothal (μνηστεία, obručenie, sponsalia) is the mutual promise of a male and a female person that they will enter into marriage.[1] Betrothal, which today is prescribed by the Church to precede the wedding, is taken from Roman law. Under that law, betrothal was regularly performed as soon as it was decided that a marriage would be contracted. For the marriage itself it had no juridical significance, for although it might be beyond all doubt that after the betrothal was performed the marriage would follow, and although the promise had been made mutually and before witnesses, the betrothed persons were still not unconditionally bound to keep that promise and to marry, but each was free to withdraw the promise given and to enter into marriage with another person. This was the logical consequence of that fundamental teaching of Roman law, that marriage too could be dissolved as soon as one party wished it. Moreover, whoever contracted a new betrothal without formally declaring that he renounced the earlier one was, by law, subject to infamy, and besides this, if gifts had also been involved at the betrothal, he had to return twice as much as he had received, while he had no right to demand back his own gift.[2]

Just as the Church required of her faithful that marriage might be contracted only with her blessing, so she required the same also with regard to betrothal; and just as she had subjected marriage itself to her jurisdiction, so likewise she subjected betrothal to that same jurisdiction. The freedom of Roman law to withdraw from the promise at betrothal at will, the Church restricted from the very beginning of her legislative activity, and by her blessing gave to betrothal a morally binding significance similar to that of marriage itself. In the canons of Basil the Great we already find the thought expressed that betrothal must be strictly kept and binding upon everyone who contracts it;[3] and the Council in Trullo, by its 98th canon, prescribes the penalty of adultery for anyone who marries a woman betrothed to another, while her betrothed is still alive. This ordinance of the Council in Trullo passed thereafter, in the main, into the Greco-Roman civil legal collections as well.[4] This strictness with regard to betrothal was mitigated by the emperor Leo the Wise, who by two of his laws prescribed that only such persons might become betrothed as had reached the age established by law for marriage, so that their promises given at betrothal might be firmer, and less exposed to the danger of being broken; and at the same time he ordained that betrothal must be just as firm as the marital bond, and that it could be dissolved only for such causes as would also dissolve a marriage.[5] This was afterward confirmed by a special law of the emperor Alexius I Comnenus, with regard to a synodal ordinance under the Patriarch John VIII Xiphilinus, according to which the impediment of kinship, and the marital impediment arising from kinship, was to be regarded at betrothal exactly as at marriage.[6] Whoever was betrothed according to the church rite, if his betrothed should die and he afterward marries another, is regarded as one entering into a second marriage, as though he had been in marriage with the first betrothed.[7]

Having adopted for church life the betrothal of Roman law, the Church gave, in that betrothal, her blessing to that promise (ἐπαγγελία) which is mentioned in the Roman-law definition of betrothal, and with such a blessing this promise became holy, as one made before God and received by God. In this sense betrothal is the beginning of marriage itself, for in it already exists that necessary condition which constitutes the essence of marriage itself, namely, the mutual consent to a common life of one male and one female person.[8] For this reason both the Old Testament and the New Testament law regard a betrothed woman as the wife of her betrothed. Moses calls “the wife of his neighbor” a girl who was betrothed to a man;[9] and in the Gospel the Most Holy Virgin, who was only betrothed to Joseph, is called “his wife,” and he “her husband.”[10] And that one who marries a betrothed girl while her betrothed is alive is punished as an adulterer, and not merely as a fornicator, is seen from the 98th canon of the Council in Trullo.[11] With regard to the time between betrothal and marriage, neither church nor civil legislation has determined anything precise. This was left to the will of the betrothed persons, who generally allowed some time to pass after the betrothal before the wedding, following in this the prescription of the laws of that time, that the two could not be performed at one and the same time, since these are two things different in their essence.[12] Later, in order to avoid the cases spoken of by the aforementioned Trullan canon, it was established that betrothal (obručenje) should be performed together with the wedding.[13]


[1] “Sponsalia sunt mentio et repromissio nuptiarum futurarum”. Digest. XXIII. 1, 1. Cod. V, 1. Cf. Basilic. XXVIII. 1, 1. 2, 1. 2. It is also called ἀῤῥαβών, see Du Cange Glossarium, sub voce.

[2] Cod. V. 1, 1. Basilic. XXVIII. 1, 15. Leon. nov. 18. According to the Austrian civil code, “ein Eheverlöbniss zieht keine rechtliche Verbindlichkeit nach sich, weder zur Schliessung der Ehe selbst, noch zur Leistung desjenigen, was auf den Fall des Rücktrittes bedungen worden ist” (§. 45.) “nur bleibt dem Theile, von dessen Seite keine gegründete Ursache zu dem Rücktritte entstanden ist, der Anspruch auf den Ersatz des wirklichen Schadens vorbehalten, welchen er aus diesem Rücktritte zu leiden beweisen kann” (§. 46.) Cf. also § 61 and 62 of the civil code in Serbia.

[3] Canon 69. and Balsamon’s commentary on this canon (Ath. Synt. IV, 225).

[4] Ecloga. XVII, 32. Prochiron. XXXIX, 68. cf. Basilic. LX. 37, 82. Kormchaia ch. 48. gr. 39, 68. ch. 49. gr. 16, 11.

[5] Leonis nov. 74. 109.

[6] Alexii Comn. nov. a. 1084. et a. 1092.

[7] Balsamon’s commentary on canon 98 of the Council in Trullo (Ath. Synt. II, 539).

[8] Ignat. ad Polycarp. c. 5. Tertull. de pudic. c. 4., ad uxorem 2, 9.

[9] Deut. 22:23–24.

[10] Matt. 1:18–20.

[11] The commentary of Balsamon and Zonaras on the 98th canon of the Council in Trullo (Ath. Synt. II, 539—541), and likewise the 7th canonical reply of Balsamon (Ath. Synt. IV, 453).

[12] Alexii Comn. nov. a. 1084. Blastares, Γ, 15 (Ath. Synt. VI, 180).

[13] This is, moreover, established by custom, and a priest who performs the rite of betrothal and the rite of marriage separately will not in the least transgress the canons. In the Trebnik (the Kyiv edition of 1877, fol. 43), at the beginning of the order of marriage, after the completed betrothal, there stands the rubric: “аще убо хотятъ въ тоже время вѣнчатися…”, that is, if they do not wish it, the priest may marry them at another time.

§ 183. The Prenuptial Examination

To the betrothal of which we have now spoken, only the significance of a church rite to be performed before the wedding is generally attributed today. But in order that certain persons may be admitted to that rite, and in order that assurance may be obtained that all the preconditions required for a lawful marriage exist and that there are no marital impediments—in other words, in order to obtain the conviction that the parties concerned may in every respect lawfully enter into marriage—a prenuptial examination (examen sponsorum) has been introduced in the Church. This examination consists of two parts: the first concerns the aforementioned marital preconditions (§ 181), and the second, knowledge of the Christian faith. The first part is regularly performed by the parish priest in the presence of the parents or guardians of the young couple and the witnesses concerned, and the second is performed by the parish priest alone with the young couple.

Of the first, Symeon of Thessalonica speaks,[1] and afterward the Slavonic Krmčija.[2] At this first examination the parish priest must hear from the young couple that they are willing to enter into marriage, that they are compelled to it by no one, that they stand in no kinship with one another, and in general that there is no impediment standing in the way of the marriage. Having heard from them all that is needed for a proper marriage to be contracted, the priest takes care to obtain assurance of this also from the parents or guardians of the young couple, and likewise from the witnesses concerned, and if nothing of this sort comes to light that could hinder the marriage, a corresponding protocol is drawn up, which all present at the examination sign, and this protocol is kept in the parish archive; or else all this is entered into a book specially kept for this purpose in the parish, in which all present sign at the appropriate place. If the young couple are not of one parish, then this examination is performed by each parish priest separately, in his own parish, with the party concerned, and the priests concerned then communicate the result of the examination to one another in writing. If the examination shows that nothing stands in the way of the marriage being contracted, the priest may then proceed to the banns; if something of this sort appears, he turns to the diocesan bishop for the necessary clarification, or for dispensation from whatever impediment exists.[3]

The second examination consists in the priest obtaining assurance that the young couple know the foundations of the Christian faith and know the principal prayers. This is done so that the young couple may know the essence of the sacrament of marriage and the sanctity of the bond into which they are entering, and so that they may also be capable of teaching their own children the faith and piety. If the priest notices that the young couple do not have sufficient knowledge of the faith and do not know the principal prayers, he is obliged to instruct them in these, and by no means to marry them before they satisfy this requirement.[4]


[1] On priestly ministrations, ch. 241 (276).

[2] The Kormchaia, ch. 50.

[3] On the questions that a priest must put to the couple at the matrimonial examination, see Metroph. Critop Confess. cap. 12 (Kimmel, Monum. fid. eccl. or. II, 146). See the Nomocanon IX. 2 (Ath. Synt. I, 178). For Serbia, see the decree of April 4, 1837 (no. 1118), rule 1, and concerning the form of the matrimonial examination the decisions of the council of bishops of September 1869, no. 23, and of October 7, 1895, no. 103. In Russia there exists for the premarital examination in every parish an official “обыскная книга”, which the priest is obliged to keep just as accurately as the register of marriages. Art. 102 of the Consistorial Statute of 1883.

[4] The Kormchaia, ch. 50. This provision of the Kormchaia is repeated in §. 122 of the book on parochial duties, and cf. also § 125 of the same book.

§ 184. The Banns

The banns (oglasi, oglašenja, proclamationes) were established for the purpose of obtaining full assurance, from all who know the persons wishing to marry, that no impediment exists to that marriage. The institution of the banns was first introduced in the Western Church.[1] A canonical prescription on the banns for the Orthodox Church among the Slavs is found in the Krmčija, which ordains the following in this regard: 1) the parish priest is obliged, before the betrothal and the wedding, to announce in church, after the liturgy, the intention of certain named persons to enter into marriage, and to do this on three successive feast days one after another, calling upon the faithful to inform him if they know of any impediment to that marriage; 2) if the young couple are of different parishes, the banns must be published in both parishes; 3) if there is a well-founded suspicion that someone intends deliberately to obstruct a lawful marriage, the priest may, with the bishop’s approval, confine himself to a single publication of the banns, or even perform the wedding without any banns at all, naturally before two or three witnesses; 4) the banns may be published by the parish priest only after the prescribed prenuptial examination; 5) if the wedding is not performed within two months after the banns, the banns must be repeated, unless the bishop orders otherwise in this regard.[2] Today the banns are generally prescribed by civil legislation, and the Church, with regard to those banns, follows the prescriptions of that legislation, which has the authority, in case of necessity, to permit the banns to be dispensed with in part or entirely.[3]


[1] This institution existed in certain Frankish churches in the 12th century, and in the year 1215 Pope Innocent III proclaimed the obligatory character of this institution for the entire Western Church, and it was subsequently confirmed at the Council of Trent. Sess. XXIV de reform. matrimonii cap. 1.

[2] The Kormchaia, ch. 50. In the Eastern patriarchates these public banns of the marriage in question do not exist, and this because the purpose of these banns—to ascertain whether there is any legal impediment to the marriage in question—is attained at the premarital examination, which takes place before witnesses and at which the priest receives assurance whether he can or cannot by law bless the intended marriage. In Russia, too, the banns of marriage were prescribed by law only in the third quarter of the 18th century (synodal decree of August 5, 1775).

[3] In Austria §§. 70—74 of the civil code apply to the banns of marriage. The second part of §. 71—that the marriage of a non-Roman Catholic must also be proclaimed in the Roman Catholic church of the place in question—this part of that §. has been repealed, and the Roman Catholic priest has no part whatsoever in the marriages of non-Roman Catholics (Arts. I and III of the law of Dec. 31, 1868). Under §. 72 of the same code, if the betrothed have not spent 6 weeks in the parish where the marriage is to be blessed, then the banns must also be published in that parish in which they, or one of them, had resided for at least 6 weeks most recently. Under §. 73, if the marriage is not contracted within 6 months after the banns have been published, then all three banns must be repeated again. Under the Austrian civil code, the banns do not have to be on three feast days following one another in succession, as the Kormchaia prescribes, since the relevant §. (71) does not expressly require that; rather, by analogy with §. 74, this should take place within a period of 6 months, thus on such feast days as the competent priest sees fit. For Serbia see §§. 83, 85, 86, 90 of the civil code. For Hungary §. 27 of Law Article XXXI of 1894.

§ 185. The Time for Contracting Marriage

The wedding is generally accompanied by rejoicing and feasting. Such feasting would be entirely contrary to the spirit of the Christian Church were it held on days which the Church has appointed for the subduing of the flesh and reflection upon sin, as are the days of fasts; and likewise on those days when Christians are obliged to set aside all earthly business and pass them in spiritual celebration and spiritual joy, as are the days of certain great church feasts. In view of this, church legislation has determined in detail on which days of the year such feastings may not be held, and hence weddings may not be performed. According to that gradualness with which, over the course of time, the fast days and great feast days became law, the first canonical mention of the prohibition of weddings during a fast is found among the canons of the Council of Laodicea;[1] and it was only in the 12th century that all the fasts now kept by the Orthodox Church were established.[2] On this basis, and with regard to the degree of church solemnity established for certain great feasts, the Church prescribed the days on which weddings may not take place.[3] These days are the following: 1) from 14 November, when the Nativity fast begins, until 6 January; 2) from the Sunday of the Publican and Pharisee [Meat-fare Sunday] until Thomas Sunday, that is, the first Sunday after Pascha; 3) from the Sunday of All Saints, that is, the first Sunday after Trinity Sunday, until 29 June; 4) the Dormition fast, that is, from 1 to 15 August; 5) the day of the Beheading [of St. John the Baptist] (29 August), the Exaltation of the Cross (14 September), and every Wednesday and Friday throughout the whole year.[4]

With regard to a priest who should permit himself to perform a wedding on these days, the Krmčija says: “да никтоже убо отъ іерей дерзнетъ въ сія дни кого въ супружество вѣнчати, под лютою правильною (каноничком) казнію, паче же подъ изверженіемъ, ниже да соизволитъ, или благословитъ переносины и пиры брачныя творити въ тыя дни.” [“let no priest at all dare, on those days, to marry anyone, under canonical punishment, and moreover under deposition, nor let him consent to or bless wedding processions and feasts being held on those days”].[5] Only in the most extreme necessity may the higher church authority permit this.[6] In other respects, if a wedding has been performed on days forbidden by the Church, the marriage remains in force and does not lose its lawful significance, provided it does not conflict with the existing laws on marriage in some other respect.[7]


[1] Ὅτι οὐ δεῖ ἐν τῇ Τεσσαρακοστῇ γάμους ἢ γενέθλια ἐπιτελεῖν. canon 52. (Ath. Synt. III, 219) Balsamon’s answer to canon 57 (ib. IV, 489). Blastares. Τ, 5 (ib. VI, 463)

[2] Dr. Zhishman is of the opinion that until the middle of the 13th century it was forbidden to solemnize marriages only during the Great Fast (Eherecht S. 681).

[3] Orthodox Confession, part I, answer 95

[4] The Kormchaia ch. 50 (II, 201). Orthod. conf., Part I, answer 88, the Pedalion, ed. 1864. p. 94, Τυπικὸν ἐκκλησιαστικὸν κατὰ τὴν τάξιν τῆς τοῦ Χριστοῦ Μεγάλης Ἐκκλησίας, ἔκδ. 1875. σελ. 273. In Russia a practice became established, that no marriage be celebrated even on the eve of Wednesday and Friday, and that on the basis of the church reckoning of the beginning of the day (Nechaev, A Practical Manual for Clergymen. Ed. II, pp. 220–221)

[5] The aforementioned edition, II, 201.

[6] Νίκωνος περὶ νηστείας τῆς ὑπερενδόξου Θεοτόκου. Ath. Synt. IV, 589.

[7] Cf. the resolution of the Constantinopolitan patriarch Manuel II Charitopoulos (Ath. Synt. V, 116).

§ 186. The Wedding

The wedding of a marriage, when no marital impediment exists and all the prescribed preconditions have been fulfilled, must be performed publicly, before witnesses, and according to the established church rite. This is required by the very nature of marriage, as the foundation of social life in the world and as a “great” New Testament mystery. The canons decisively condemn secret marriage (λαθρογαμία, matrimonium clandestinum), and regard such a marriage as though it had not been contracted at all;[1] and a priest who permits himself to perform a secret wedding is subjected to the strictest penalties.[2] In connection with these church ordinances concerning secret marriages, the laws of the Byzantine emperors likewise condemn them—laws which were received into the canonical collections of the Orthodox Church and became common law of the Church.[3]

According to the prescriptions of that law, together with the corresponding church legal prescriptions of the following centuries, the place where the wedding is regularly to be performed is the church—namely the parish church to which the young couple belong.[4] Only in exceptional cases may it be permitted that the wedding be performed outside the church as well.[5] If the bridegroom is of one parish and the bride of another, the wedding is generally performed in the church of the parish to which the bride belongs.[6]

As to the time of day at which the wedding may be performed, this is before noon, namely after the liturgy, or in case of need between matins and the liturgy; but after the midday meal, or in the evening, “да не дерзнетъ никакоже іерей подъ правильною казнію, и подъ грѣхомъ смертнымъ, никогоже вѣнчати” [“let a priest by no means dare, under canonical penalty and under mortal sin, to marry anyone”], the Krmčija ordains.[7]

For the validity of a marriage, witnesses, or sponsors, before whom the young couple are to declare their free will and consent to marriage, are indispensably necessary at the wedding. The number of witnesses at a wedding is regulated in church legislation by that passage of Holy Scripture which establishes when every dispute is decided;[8] and in accordance with that fundamental canonical ordinance, that the testimony of one alone does not hold,[9] the basic canonical collection of the Orthodox Church ordains that there must be at least two witnesses present at a wedding.[10] In connection with this, civil legislation prescribes the same.[11] As to their qualities, the witnesses at a wedding must be of age and possess all those qualities which are generally required of witnesses at any public contract.[12] Women are excluded from the right to bear witness at a wedding.[13]

The right to perform the wedding belongs to the parish priest, and, with his authorization, to another priest as well.[14] It must be performed according to the prescriptions of the Trebnik [ritual book], in which there is a separate order for those marrying for the first time, and a separate one for those entering a second marriage. It is permitted to depart from certain church rites at the wedding only when some danger prevents the performance of the rite prescribed by the typikon, and in such a case it suffices that the declaration of consent to marriage be heard from the young couple and that the priest pronounce the corresponding formula of the marriage sacrament, and the marriage is then already considered lawfully existing. Outside of this church wedding of marriage, the Orthodox Church does not consider any other form of marriage lawful, even though all the preconditions of marriage be observed and no marital impediment be present; accordingly she does not recognize any church-legal significance whatsoever in, among other things, the so-called civil marriage, which has been introduced by state legislation in some regions (§ 205).

When the wedding has been performed, the competent parish priest enters this into the register of marriages of the parish concerned, in the prescribed manner, and, when needed, issues from that register the corresponding extract or certificate of a properly performed marriage, which extract constitutes a public instrument.[15]

III. IMPEDIMENTS TO MARRIAGE.


[1] Laodicea canon 1. and the interpretations of this canon (Ath. Synt. III, 172).

[2] See the patriarchal resolution mentioned in note 7 of the preceding §.

[3] Blastares. Γ, 2 (Ath. Synt. VI, 154). In the Kormchaia (according to the Prochiron IV, 27) it is said: “Никтоже втайнѣ да вѣнчаестся, но при множайшихъ людехъ; ибо се дерзнувый сотворити, да накажется запрещеніи мучимъ, сирѣчь іерей, яко въ неподобная себе вложитъ втайнѣ вѣнчавъ, достойныхъ истязанъ будетъ по церковныхъ правилъ заповѣдей” (ch. 48, gr. 4. 27).

[4] The Kormchaia ch. 50 (II, 200) of Symeon of Thessalonica on the sacred rites ch. 244. (279) Cf. answer 4 of Peter the Chartophylax (Ath. Synt. V 369), that one must not marry in a monastery.

[5] See canon 14. of the answers of Balsamon (Ath. Synt. IV, 458) where the 4th novella of the wise emperor Leo is cited to the effect that certain sacred acts may be performed in case of necessity and outside the church. Cf. of the same the interpretations of 31. and 59. in Trullo and 58. of Laodicea (ib. II, 372. 400. III, 224).

[6] We mention this according to the practice of the Karlovci metropolitanate (§. 41. of the Declaratorium of 1779), although according to the Kormchaia the wedding may be performed also in the parish to which the bridegroom belongs. If the wedding is to be performed at some third place, which is neither the parish of the bridegroom nor that of the bride, then the responsible parish priest, in whose parish the couple belongs, authorizes the priest of that place for this by a written deed, and enters this circumstance in his register of the married. Austr. civil code §. 81

[7] Chapter 50 (Cited ed. II, 201).

[8] Matt. 18, 16.

[9] Ap. canon 75., II Ecum. 2., Carth. 132.

[10] Nomoc. IX, 2 (Ath. Synt. I, 178). Blastares Γ, 3 (Ath. Synt. VI, 154).

[11] Austr. civil code §. 75. In Serbia §. 91. of the civil code.

[12] Carthage canon 132. Nomocanon IX, 2 (Ath. Synt. I, 178).

[13] Balsamon’s commentary on canon 70 of the Council in Trullo (Ath. Synt. II, 469).

[14] The Kormchaia, ch. 50 (cit. ed. II, 199). The Austrian civil code §§ 75, 81

[15] The Austrian civil code §§ 80—82. In Serbia § 92 of the civil code.

§ 187. On Marital Impediments in General

A marital impediment (κώλυμα τοῦ γάμου, impedimentum matrimonii) is everything that prevents a marriage from being contracted, or, if it has been contracted, that deprives it of the significance of a lawful marriage.

Given the church and civil character which marriage possesses generally, the right to establish what is to be considered a marital impediment belongs jointly to church and civil authority. In the law of the Orthodox Church there can be no dispute about this, so long as there is agreement between Church and state.

Marital impediments are divided chiefly into absolute (ἀπόλυτα κωλύματα, impedimenta absoluta) and conditional (σχετικὰ κωλύματα, impedimenta relativa), according to whether they prevent marriage with every person without distinction, or only with certain particular persons. Among the first class of impediments, some completely annul a marriage already contracted, and are called ἀνατρεπτικὰ κωλύματα (impedimenta dirimentia), while others do not annul it, but only render it unlawful, and are called ἀπαγορευτικὰ κωλύματα (impedimenta impedientia).[1]


[1] This is the classification of marriage impediments under present-day practice in the patriarchate of Constantinople. Cf. Zhishman, Eherecht, S. 231, and Zachariae, Geschichte des gr.-röm. Rechts, §§ 3, 4.

§ 188. A. Absolute Impediments

Among absolute impediments, some are of such a kind that they prevent marriage with every person, and, if it has been contracted, wholly annul it; others prevent marriage only with certain particular persons.

I. To the impediments of the first kind belong:

1. Abnormal mental condition. This marital impediment is the consequence of that condition for marriage, that a person be in a normal mental condition when declaring consent to the marriage bond.

2. Incapacity to perform the marital duty. This too is the consequence of that marital condition which constitutes the essential purpose of marriage (§ 181.4).

3. Lack of the consent of elders. This constitutes a complete marital impediment only for minors in the civil sense, and for those who, by decision of the competent authority, are under guardianship (ἐπιτροπή, curatela), and are therefore incapable of an independent marriage contract (§ 181.5).

4. An already lawfully existing marriage. From the creation of the world and of man, marriage with one wife (μονογαμία) has been regarded as the only union corresponding to the purpose and essence of the marital bond. The Old Testament Church proclaimed this a divine law;[1] and Roman legislation ordains that everyone who wishes to have two wives must be branded with infamy.[2] The prohibition of polygamy received new force in the Christian Church, which calls every carnal union of a man with a woman, other than his one lawful wife, fornication.[3] On account of this, an already lawfully existing marriage became an absolute impediment to contracting a new marriage, and a man who enters a new marriage while his wife is still living, or a woman who marries another while her husband is still living, is subject to both church and civil punishment.[4] An exception to this is permitted only in such a case where the existing marriage was lawfully dissolved for some reason, and the spouse concerned obtained from the competent authority the right to enter a new marriage. A spouse who, through ignorance, enters a new marriage, believing the other spouse to be dead, is not subject to punishment—only, naturally, in such a case this new marriage ceases to exist.[5]

5. The bride’s want of virginity. When a man takes to himself as wife a girl, and not a widow, he has the right to presume that she is a virgin. If this does not prove to be the case with a girl entering marriage, this constitutes an absolute impediment to the marriage, and the marriage contracted between the man and such a girl is regarded as though it had never been contracted at all.[6]

6. Holy orders. By the canonical prescriptions of the Church, ordination constitutes an absolute marital impediment, and thus, once someone has been ordained deacon, he can no longer enter marriage, whether he received the diaconal ordination unmarried, or his wife whom he had taken before ordination has died. So the canons prescribe up to the 7th century;[7] and in that century the Council in Trullo forbade subdeacons to marry as well.[8] And from that time to the present it is a rule in the Orthodox Church that those who wish to enter the service of the Church may marry only before becoming subdeacons, and once they have become such, may no longer marry; and if they do marry, they are subject to punishment, and the marriage is annulled as unlawful.[9]

7. The vow of virginity. Here this vow is to be understood in the broadest sense, and without restriction to certain persons only; for besides monks and nuns, who took the vow of virginity on entering monastic orders, there were in ancient times also certain girls who, without entering monastic life, but living in secular dress and in cities with their parents or kin, consecrated themselves to God and gave, solemnly, before the bishop in church, a promise that they would spend their whole life in virginity. Having consecrated themselves to God, they were regarded as brides of Christ, to whom they offered their virginity as a sacrifice, and by the Church they were considered and called holy virgins, ἱεραὶ παρθένοι. As such, they were no longer permitted to enter marriage, for by doing so they would betray Christ, their bridegroom. In earlier times, however, disorders of this kind must have occurred, for we find canons that warn against them and prescribe penalties for those who break the vow they have taken. The Fathers of Chalcedon found themselves moved to repeat the earlier canons on this matter, and by their 16th canon they ordain that every such girl who breaks her vow must be excommunicated from church communion, exactly as any monk or nun found in the same case.[10] Having issued so strict an ordinance, this canon leaves it to the local bishop, according to his discretion, to apply that strictness in individual cases, that is, as Balsamon observes here, either to apply it in full or to mitigate it.[11] This, moreover, is not to be understood as meaning that the bishop may recognize as lawful a marriage contracted by the aforesaid persons, for this would contradict the canons that speak expressly of this, such as canon 18 of Basil the Great and canon 19 of Ancyra, which were issued before the Council of Chalcedon, and then canon 44 of the Council in Trullo and others issued afterward—but rather that he may, instead of excommunicating the transgressors entirely from church communion, impose upon them a greater or lesser penance instead.[12]

8. Widowhood after a third marriage. The canons permit a person widowed after a first marriage to enter a second marriage; they also permit, with a corresponding penance, a third marriage to a person widowed after a second marriage (§ 203). But if a person has been widowed even after a third marriage, that person can no longer enter into a new marriage. This was canonically established at the Council of Constantinople of the year 920, which ordained that no one may enter a fourth marriage (τέταρτος γάμος), and that if anyone does so, such a marriage is to be regarded as though it did not exist, and the persons concerned are to be punished with excommunication from the Church and forbidden even entrance into the church, so long as they remain in such a marriage.[13] This synodal ordinance, which was confirmed in the year 997 by both church and state authority, entered into all the canonical collections of the Orthodox Church,[14] and thus widowhood after a third marriage constitutes an absolute impediment to a new marriage.[15]

II. Impediments which prevent marriage with any person, but which, if it has already been contracted, do not annul it, but only render it unlawful, are these:

1. The prescribed age for marriage. Whoever lacks the age prescribed by church and state legislation for a lawful marriage (§ 181.2) is under a complete impediment to marriage on account of that deficiency. But if a marriage happens to have been contracted before the prescribed age, that marriage is considered unlawful until the spouses reach that age. When they reach it, and wish to remain in the marital bond, the marital impediment that existed up to the immature age ceases of itself, and the marriage is recognized as lawful, provided all the other conditions of marriage were observed at its contracting.

2. A time for marriage forbidden by the Church. A marriage contracted on those days and at those times when the Church does not permit it (§ 185) is likewise considered unlawful, and such a marriage requires subsequent convalidation from the competent church authority in order to become lawful.

3. Violence and fear. Marriage is an act of free will; hence if someone was compelled to marriage by violence, or contracted it because he feared some evil that threatened him, that person did not act of free will. Violence (βία, vis) generally occurs when someone is compelled to do something. It may be physical or moral. Of the first there can be no question in marriage, but there can be of the second—that is, when someone is intimidated by threats into consenting to marriage. Fear (φόβος, metus) is a violent movement of the soul, caused by dread of some evil. Violence stands to fear as cause to effect, and for this reason they are mentioned together in Roman marital law. They destroy the consent of marriage, and hinder that complete freedom which nature, the Church, and the state require in marriage.[16] In order for fear to become a marital impediment, it must be well-founded and proven by the real evil that caused it; and thus, in judging this impediment, attention must be paid both to the objective side of the fear, namely the kind of evil that threatens, and to the subjective side of the person who is frightened, or who causes the fear, for by the first the gravity of the threat will be known, and by the second its power over the soul of the person concerned. Violence and fear are regarded as a marital impediment in Orthodox church law on the same grounds on which this is regarded as an impediment in Roman law.[17]

4. Fraud is regarded as a marital impediment when a different person has, by fraudulent means, been substituted for the spouse someone thought he was entering marriage with, or when something is concealed from someone concerning a spouse that would deprive that marriage of its lawfulness. Old Roman law regarded fraud as a marital impediment, and today’s law, both church and civil, regards it as such as well.[18]

5. Betrothal is regarded, in the canon law of the Orthodox Church, as a marital impediment only when that betrothal was performed by the solemn church “послѣдованіемъ о обрученіи” [order of betrothal], and the person betrothed in such a way wishes to enter marriage with another person, and not with the one to whom they were betrothed. This marital impediment arises from the fact that in Orthodox church law church betrothal is regarded as equal to marriage;[19] and thus betrothal, in the matter of marriage, entails all those consequences which an existing marriage entails, as a marital impediment.[20] Today the “обрученіе” [betrothal] is generally performed together with the wedding, and so this marital impediment may be considered without practical significance; but since, by church statute, the “обрученіе” [betrothal] may be performed separately from the “вѣнчанія” [wedding], in such a case this marital impediment arising from betrothal may indeed still arise.[21]

6. An attempt against the life of the betrothed. If two persons have formally become betrothed, and it is proven that one of them plotted against the other’s life, in such a case marriage is forbidden to the guilty party, who is subjected to punishment.[22]

7. Penal servitude. Whoever is sentenced to hard labor for some crime cannot enter marriage, beginning from the day the judicial sentence is announced to him, until he has served his sentence. This marital impediment is prescribed by more recent civil legislation,[23] and in canon law it is not expressly mentioned, but since the cause of penal servitude is some crime, and for every crime the Church prescribes a longer or shorter penance for the criminal concerned, and for the duration of that penance forbids him to marry,[24] canon law too, from a different angle, regards penal servitude as a marital impediment.

8. Widow’s mourning. In Greco-Roman legislation great attention was paid to the year of mourning which a woman had to observe after the death of her husband, and during that time she was strictly forbidden to remarry. The Church fully adopted the prescriptions of that legislation in this regard.[25] This was prescribed for the sake of the respect a woman owes to the memory of her husband; and the same was afterward established also for a husband after the death of his wife.[26] As regards the woman, this was also prescribed in order that no doubt might arise as to the paternity of a child that might be born after the husband’s death.[27] More recent legislation, with regard to this last circumstance, shortened the period to six months from the day of the husband’s death.[28]

9. Belonging to the military. This marital impediment is regulated by more recent civil legislation, which prescribes when and under what conditions someone bound by military service may enter marriage.[29] The Church recognizes this marital impediment, first, because, according to her teaching, the person entering marriage must be free of all obligations that could hinder a proper marital life—as would necessarily be the case for persons belonging to the military—and further because she recognizes the jurisdiction of the civil authority in matters of marriage, and hence also its jurisdiction in prescribing the corresponding marital impediments (§ 180).

10. Lack of banns. If church legislation, like civil legislation, requires that the corresponding banns be published before every marriage (§ 184), it follows that failure to fulfill this legal requirement constitutes a marital impediment, unless the parish priest concerned has obtained permission from the competent authority to bless a marriage even without banns.[30]

11. Lack of the necessary written documents. Just as a lawful marriage cannot be contracted if the prescribed banns were not published, so likewise it cannot be done if the parish priest concerned does not have all the written documents that may be necessary for one marriage or another. Here belong all those documents pertaining to marriage—when one of the spouses is from another parish, when someone requires permission for marriage from the authority to which they are subject, when someone has obtained a dispensation from some marital impediment, and so on.[31] A parish priest who marries someone without the corresponding documents necessary to establish the lawfulness of the marriage in the event of a matrimonial suit is subject to penalties, both under church and under civil legislation.[32]
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§ 189. B. Conditional Impediments

Conditional impediments are called those which prevent marriage with certain particular persons. Among these impediments, some arise from the concept of kinship, and others stand outside the concept of kinship.

Kinship is a relation between two persons which arises either from the birth of one from the other, or from the birth of those persons from one common ancestor, or else from the marital bond between two or three families, or, finally, from a bond that has arisen between two persons from a relation resembling kinship. Accordingly, kinship in the general sense (συγγένεια) is divided into: 1) kinship by blood (συγγένεια ἐξ αἵματος); 2) affinity (ἀγχιστεία), which arises from the bond of two families (διγένεια) or three families (τριγένεια); 3) spiritual kinship (συγγένεια πνευματική); 4) quasi-affinity (οἱονεὶ ἀγχιστεία); and 5) adoption (υἱοθεσία).

Of relations outside kinship, the conditional impediments to marriage are difference of religion, abduction, and so forth (§ 195).
§ 190. 1) Kinship

Kinship, natural or by blood (φυσική συγγένεια, cognatio naturalis vel carnalis) is the bond arising from the birth of one person from another, or from the birth of two persons from a third, who is called the common ancestor. Persons standing in such a relation are called blood relatives (συγγενεῖς, consanguinei).

Strictly speaking, all people stand in such a kinship relation to one another, since all descend from the same first parents. But the law, both church and civil, does not regard them all as such, but only up to certain limits. In order to mark these limits and precisely determine relational bonds, Roman law already established certain fixed formulas and terms; it divided kinship, namely, into lines and degrees. A degree (βαθμός, gradus) is the distance of one person from another by means of generation,[1] and the connection of these degrees, continuing without interruption, is called a line (τάξις, γραμμή, ordo, linea). With regard to the fact that in a kinship bond there appear a) persons from whom a given person descends, b) persons who descend from that person, and c) persons who do not stand to that person in a direct kinship bond, that is, from whom the given person does not directly descend, nor do they descend from the given person, but who have with him only a common ancestor—lines are accordingly divided into: 1) the direct line (εὐθεῖα, recta), namely: a) the ascending line (ἀνιοῦσα, ascendentalis), which goes from a given person to his forebears in an unbroken sequence of degrees, that is, to his father, grandfather, great-grandfather, and so on; and b) the descending line (κατιοῦσα, descendentalis), which goes in a direct line from a given person to his descendants, that is, from him to his son, grandson, great-grandson, and so on; and 2) the collateral or lateral lines (πλαγίαι, κατὰ πλάτος, obliquae, transversales, collaterales), which go from a given person to those persons who share a common ancestor with that person, but who are not joined with him directly in a straight line, but laterally; such lateral lines, namely, extend from a given person to his brothers, uncles, nephews, and so on.[2]

The distance of kinship is measured by the generations between two persons; each generation counts as one degree, so that however many generations there are between two persons, so many degrees there are.[3] Accordingly, if the generations show the distance between given persons, it follows of itself that the fewer the generations, and hence degrees, between them, the closer the kinship, and the more generations, and hence degrees, the more distant the kinship.

In order to determine the degrees of kinship between two given persons, the Roman jurists established a certain special στέμμα τῆς συγγενείας (stemma cognationis), which was usually issued together with their legal collections.[4] Today, in the Patriarchate of Constantinople, a specially compiled table (διάγραμμα τῆς συγγενείας) is used for this purpose, which we here reproduce:

Genealogical table. Ascending line: 4. great-great-grandfather, great-great-grandmother—3. great-grandfather, great-grandmother—2. grandfather, grandmother—1. father, mother—Me. Descending line: 1. son, daughter—2. grandson, granddaughter—3. great-grandson, great-granddaughter—4. great-great-grandson (granddaughter). Collateral line: 5. great-grandfather’s brother, great-grandmother’s sister—4. grandfather’s brother, grandmother’s sister; 6. grandfather’s and grandmother’s first cousin—3. uncle, aunt; 5. uncle or aunt not by birth; 7. second-degree uncle or aunt not by birth—2. brother, sister; 4. first cousin; 6. second cousin; 8. third cousin. Collateral line: 3. nephew, niece; 5. nephew or niece not by birth; 7. second-degree nephew or niece not by birth—4. nephew’s son, daughter; 6. nephew’s son not by birth, son, daughter—5. nephew’s son’s son, daughter—6. nephew’s son’s grandson (granddaughter).

By this table the corresponding degree of kinship is easily found; and to indicate the persons between whom the degree of kinship is sought, the following signs are used: □ marks the common ancestor in the given kinship diagram, the sign ○ marks a male person, △ a female person, ⊗ a deceased male person, △̽ a deceased female person, the vertical line │ descent or generation, and ○–△ husband and wife.

In calculating the degrees themselves, in the direct line the generations are counted between a given person and the one with whom the degree of kinship is sought, and however many such generations there are, so many degrees there are. For example, from me, A, to my great-grandfather G, in the direct ascending line there are three generations: G begot V, V begot B, B begot A—and accordingly I, A, stand to my great-grandfather G in the third degree of kinship, and he likewise stands to me in that same degree. Between me and my father in the direct line there is no intermediate degree, for a son or daughter is the immediate offspring of his or her father, and thus I, A, the son, stand in the first degree of kinship with my father B. In this connection it should be known that in the general reckoning of kinship, although the given persons who stand in various degrees of kinship to a given person may have different kinship names and different kinship relations to that person, the bond of kinship of each person, taken by itself, with the person nearest to him, always appears in the immediate generation of the one from the other, that is, always ascending in the direct line from son to father, or descending from father to son; and it is only through such an immediate bond of generation that one arrives at the precise determination of the degree of kinship between given persons. For example, seeking the degrees of kinship in the ascending line, we ascend directly from a given person to his father, from the father to the father’s father, who is grandfather to that person and stands to him in the second degree of kinship; further, from the grandfather to the grandfather’s father, who is great-grandfather to that same person, and stands to him in the third degree of kinship. The same holds in the descending line, only there we descend from father to son.

In the collateral lines, the same rule holds in Orthodox church law: however many generations there are among the persons between whom the degrees of kinship are sought, so many degrees there are.[5] When it is necessary to find the degree of kinship between such persons of whom one is in the direct line and the other in a collateral line, that is, who do not descend one from the other and have no immediate bond of generation, then from each of those persons one must ascend by degrees of kinship to the nearest common ancestor, or to the person in whom the two lines that proceeded from the persons between whom the degree of kinship is sought are joined; or, what is the same, from one given person one ascends to the common ancestor or meeting-point of the lines, and from that ancestor one descends to the other given person, and the total number of generations found on those lines shows the degree of kinship between the given persons. Accordingly, a brother and sister born of the same parents, B and V, stand between themselves in the second degree of kinship, for, ascending from the brother B to their common starting point, the father A, we find one generation, that is, one degree, and descending from that father to the sister V, we again find one generation, or one degree; altogether, then, two generations, and accordingly two degrees. Reckoning in this way, the other degrees of kinship in the collateral line are likewise found: nephew D and uncle B will be in the third degree; first cousins G and D in the fourth degree; second cousins E and Zh in the sixth; third cousins Z and I in the eighth degree.

Diagram: A Jovan; Miloš B, Marija V; Danica G, Petar D; Stevan E, Ljubica Zh; Đorđe Z, Dušan I.

In the reckoning of degrees of kinship the following general legal norms are established, which moreover are also grounded in natural law: 1) husband and wife do not constitute among themselves a different degree, since they are regarded as one flesh, and accordingly husband and wife are always in the same one degree with regard to other kin; 2) sons, and likewise daughters, however many there may be, are always all in the first degree with regard to their father and mother; 3) brothers or sisters born of the same parents, however many there may be, are all among themselves in the second degree; 4) children of one father and different mothers, or of one mother and different fathers, are regarded exactly as though they were brothers and sisters born of the same parents; 5) female relatives are reckoned in the same order and in the same degrees as male relatives are reckoned; 6) the circle of kinship is generally limited to seven degrees: in the direct line this is explained by the fact that, by the laws of nature, it is not possible for anyone to survive to the seventh degree of kinship, and there is therefore no reason to determine kinship relations beyond that degree; and in the collateral line, the determination of these relations, besides being very difficult, would also exceed the limits of the natural rights of kinship, for the mutual relations of kinship after the seventh degree are in themselves too remote for there to be fear of unnatural mixing of blood (αἱμομιξία), or for any rights to be founded on those relations.

Kinship was regarded as a marital impediment both in the Mosaic and in the ancient Roman legislation.[6] Greco-Roman legislation adopted in this regard the prescriptions of the ancient legislation, and under the influence of the Church issued suitable legal ordinances, which corresponded both to the ethical and to the physiological conditions of marriage, and the Church, as such, then canonized them, receiving them into her canonical collections.[7]

In kinship by blood, a distinction is made between marital impediments in the ascending and descending lines in the direct line, and impediments among the collateral lines. In the direct line, all marriages between persons in that line are absolutely forbidden.[8] This holds today in all the local Orthodox Churches.[9] In the collateral line, by general church law, marriage is forbidden up to and including the seventh degree, and is permitted only between persons who are in the eighth degree in that line.[10] And this holds today everywhere,[11] except in the Kingdom of Greece and in Russia. In Greece, by the synodal circular of 6 March 1873, marriage in the collateral line is forbidden only up to the sixth degree, and in the seventh degree it is already permitted, so that I may freely take to wife the daughter of my second cousin.[12] In Russia, by the synodal ukase of 19 January 1810, marriage is forbidden only up to the fourth degree of this kinship, so that I cannot take to wife my first cousin, but I may already take her daughter.[13]
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[3] Ἑκάστη οὖν γέννησις ἕνα βαθμὸν ἀποτελεῖ. Demetr. Chom., the place cited, and Blastares Β, 8 (Ath. Synt. VI, 125) To make certain that the exact degree of kinship is determined according to the number of births, an old rule is used, namely: count the persons, as many as there are on the line in question, which is to be drawn between two given persons between whom the degree of kinship is sought, and subtract one from that number, and the number that remains indicates the degree. For example, between me and my grandmother there are two births, and therefore two degrees: my grandmother gave birth to my mother—one degree; my mother gave birth to me—the second degree; and by this second rule it is the same, for from me to my grandmother there are three persons: I, my mother and my grandmother; and subtracting one person, two remain, and therefore two degrees.

[4] On the old Roman στέμμα see in Zhishman, Eherecht. S. 219—220.

[5] Δύο αὐτάδελφοι, διότι ἐκ δύο γεννητόρων προέρχονται, καὶ δύο ἀποτελοῦσι βαθμούς. Demetr. Chom., the aforementioned treatise (Ath. Synt. V, 422). Blastares Β, 8 (ib. VI, 126). This method of counting the degrees of kinship in the collateral line is followed also by present-day civil legislation. For instance, § 41 of the Austrian civil code prescribes: “Die Grade der Verwandtschaft zwischen zwei Personen sind nach der Zahl der Zeugungen, mittelst welcher in der geraden Linie eine derselben von der anderen, und in der Seitenlinie beide von ihrem nächsten gemeinschaftlichen Stamme abhängen, zu bestimmen”. According to Roman Catholic church law this is different. According to that law, kinship between two persons in the collateral line is not determined by the total number of births, but by the number of births on one side only, beginning from a certain person with respect to whom the degree of kinship with some other person is sought, and going up to their common ancestor; and if two persons stand in unequal lines, then the births are counted that are on the longer line, and this number of births on that line (without counting also the births of the other line) makes up the degree of kinship. As a rule the following holds in Roman Catholic church law: “Quo gradu distant personae a stipite, eo distant inter se”. For instance, according to Orthodox church law, and likewise according to civil law, two brothers, or a brother and a sister, stand in the 2nd degree, while according to Roman Catholic law—in the 1st degree; two first cousins according to Orthodox and civil law stand in the 4th degree, and according to Roman Catholic law in the 2nd degree; a nephew and an uncle according to Orthodox and civil law are in the 3rd degree, and according to Roman Catholic law in the 2nd degree, etc.; and taking the names in the diagram given in the text, according to Roman Catholic law Miloš and Marija are in the 1st degree, Petar and Danica in the 2nd degree, Petar and Miloš in the 2nd degree, Dušan and Stevan in the 4th degree, etc. This method of counting the degrees of kinship in the collateral line was legalized in the Roman Catholic church in the year 1065 by Pope Alexander II in an epistle to all in Italy, quomodo sint computandi gradus consanguinitatis. Can. 2. c. XXXV. q. 5. See on this Schulte, Handbuch des kath. Eherechts (Giessen, 1855). S. 162 fg.

[6] Book III of Moses 18, 6—16. 20, 17—21. 27, 20. 22. 23.—Digest. XXIII. 2: de ritu nuptiarum (cf. Basilic. XXVIII. 4: περὶ γάμων καὶ διαθέσεων γάμων. 5: περὶ κεκωλυμένων γάμων).

[7] Demetrius of Cyzicus μελέτη (Ath. Synt. V, 354). Demetr. Chom. the aforementioned treatise (ib V, 421). Balsam. the aforementioned διάγνωσις (ib. IV, 556). Blastares Β, 8 (ib. VI, 126).

[8] Οἱ ἀνιόντες πρὸς τοὺς κατιόντας, κἂν μὴ ἐξ ἐννόμων ὦσι γάμων, ἐπ᾽ ἄπειρον (in infinitum) κωλύονται. Blastares Β, 8 (Ath. Synt. VI, 127).

[9] See below 12—14. notes

[10] Εἰς γε μὴν τὸν η΄. βαθμὸν προβαίνων ὁ ἐξ αἵματος γάμος, συγκεχώρηται. Blastares Β, 8 (ib. VI, 128).

[11] For the Slavic Orthodox Church in Austria-Hungary and Serbia see the printed Kormchaia, ch. 50, § II (the aforementioned ed. II, 202), for the Romanian Church see Indreptarea legji, ch. 191, 192, and also § 92 of the Moldavian code, for the Eastern patriarchates — the τόμος περὶ συνοικεσίων of the synod of Constantinople under Patriarch Gregory VI, of Feb. 10, 1839 (Ath. Synt. V, 175), for the Bulgarian Exarchate — § XIV. I, b. of the supplements to the Exarchate statute of 1883.

[12] Χριστοπούλου Συλλογή, σελ. 312.

[13] About this synodal decree, about which it may truly be said, as the Russian canonists say, that “составляетъ эпоху въ исторіи русскаго брачнаго права”, see Pavlov, chapter 50 of the Kormchaia, p. 157 ff.

§ 191. 2) Affinity

Affinity (ἀγχιστεία, affinitas, пријатељство [amity], близочество [nearness of kin]) is the relationship that arises, in consequence of marriage, between two families. This affinity, as the bond between two families through one marriage, is called in the canonical sources ἀγχιστεία ἐκ διγενείας (two-stock affinity), to distinguish it from the other affinity, which arises between three families through two different marriages, and which is called ἀγχιστεία ἐκ τριγενείας (three-stock affinity).

I. In determining the degrees of affinity between persons of two families, church legislation, and alongside it Greco-Roman legislation, follows the same norm that applies in this respect to kinship by blood. The reason for this lies in the concept of the unity of husband and wife and of the mutuality between them of everything that each separately has in kinship relations; and in consequence of this unity and mutuality, not only do the wife’s kin enter into a kinship bond with the husband, and conversely the husband’s kin with the wife, but in that very degree in which the husband’s blood relations stand to the husband, in that same degree do they also stand to the wife, and conversely—with the difference only that the blood relations (συγγενεῖς) of one spouse are called in-laws (својте; ἀγχιστεῖς, affines) of the other, and the relationship between the two families is not kinship in the strict sense (συγγένεια, cognatio) but affinity (ἀγχιστεία). Accordingly, in the same degree of kinship in which a person stands to one of the spouses, in that same degree of affinity he stands to the other.

Like kinship, affinity too is divided into the direct line and the collateral line; affinity may therefore exist: 1) between one spouse and the ascending and descending lines of the other—for example, between me and my wife’s mother, grandmother, etc., or her daughter, granddaughter, etc.; 2) between one spouse and the collateral lines of the other—for example, between me and my wife’s sister, aunt, niece, etc.; 3) between the lines of one spouse and the lines of the other—for example, between my father, or my brother, on the one side, and my wife’s sister on the other; 4) between one spouse and his lines on the one side, and the lines of the other spouse from a first marriage on the other side—for example, between me and my stepdaughter. The reckoning of degrees in affinity is the same as in kinship: as many generations, so many degrees. The rule mentioned, that husband and wife are one body and therefore do not constitute any separate degree, is of chief importance in determining the degrees of affinity.[1] When, therefore, the degree of affinity between two persons is to be determined, whether in the direct or in the collateral line, one must first keep before one’s eyes the rule that husband and wife are one, and then begin to count the generations, as in kinship, from some blood relation of one spouse, and continue the count along the line concerned until one comes to the designated blood relation of the other spouse; and the number of generations found in that count shows the degree of affinity between the two persons concerned—that is, between the blood relation of one spouse and the blood relation of the other spouse between whom the degree of affinity is sought. Here is an example: I (E) and my wife (Đ) are one; toward her, her mother (G) stands in the first degree of kinship, since there is one generation between them, and I therefore stand toward my mother-in-law (G) in the first degree of affinity. My sister-in-law (D) stands toward my wife (Đ) in the second degree of kinship, since there are two generations between them; I (E), being one with my wife, therefore stand toward my sister-in-law in the second degree of affinity. My father (V) stands toward my sister-in-law (D) in the third degree of affinity, for there is one generation between my father and me (E), one between my mother-in-law (G) and my wife (Đ), and again one between my mother-in-law and my sister-in-law (D)—three generations in all, hence three degrees. My grandfather (A) and my sister-in-law (D) stand in the fourth degree of affinity, for between my grandfather and my father (V) there is one generation, between my father and me again one, and going on, between my wife (Đ) and her mother, my mother-in-law (G), one, and between that mother-in-law and her other daughter, my sister-in-law (D), again one generation—four generations in all, and consequently four degrees. My first cousin (Zh) stands toward my mother-in-law (G) in the fifth degree of affinity, and toward my sister-in-law (D) in the sixth. That same cousin of mine (Zh), having taken to wife a widow (Z) who had by her first husband (J) a daughter (I), who is thus his stepdaughter, stands with that stepdaughter of his in the first degree of affinity, for his stepdaughter stands in that same degree of kinship to her mother, who is now his wife and one with him.[2]

□ A. G □. V ○, B ○. D △, Đ △ ‿ ○ E. Zh ○ ‿ △ Z ‿ ⊗ J. △ I.

The same result in the reckoning of degrees of affinity is reached by another method of counting, namely, when one counts the generations first in one family from a given person to one spouse, and then in the other family from the other spouse to the person concerned, and adds these generations together. By the first method we saw that my cousin (Zh) stands in the fifth degree of affinity with my mother-in-law (G). Reckoning by this other method, we find in my own family, from me to my cousin, four generations, hence four degrees, and from my wife (Đ) to my mother-in-law, or the wife’s mother, one generation, hence one degree; and adding together the degrees found in the one family and in the other, we get 4 + 1 = 5, hence the fifth degree.[3]

The basis of Orthodox church law in determining the degrees of affinity as an impediment to marriage is this: that in a marriage to be contracted between two persons who stand in affinity there must be no confusion of names (σύγχυσις τῶν ὀνομάτων, confusio nominum, слитіе именъ)—that is, that as a result of the marriage the designations and the natural kinship relations between two persons must not be disturbed, so that older relatives do not take the place of younger ones, and younger ones are not put in rights which do not belong to them by kinship, and thus do not usurp the place of older ones. This basis was laid down by Basil the Great in his 87th canon, and it was afterward accepted by the lawgivers of all later times.[4] In view of this fundamental rule, the degrees of affinity within which it is forbidden to contract marriages are determined in church law. In the direct line, as in kinship by blood, all marriages are forbidden in affinity as well, between persons in the ascending and descending lines. Even after the death of one spouse, the other is not permitted to marry relatives in the direct line of the deceased spouse. This is the prescription of canonical and Greco-Roman law alike,[5] and likewise of present-day church legislation.[6] In the collateral line marriage is forbidden altogether up to and including the fifth degree.[7] In the sixth degree marriage is permitted, if no confusion of names appears; thus my stepson may take the daughter of my cousin, who are in the sixth degree with one another, for there is no confusion of names; but my grandson may not take my wife’s cousin, although it is the sixth degree, for in that case my wife’s cousin would become my granddaughter, and my wife would become her cousin’s grandmother, and that is already a confusion of names.[8] Marriage is forbidden in the seventh degree also, if only a confusion of names appears. For example, my son cannot take my wife’s second cousin, who stands to him in the seventh degree, for in such a case I and my son would become pašanci [co-fathers-in-law].[9]

II. In the second affinity, which arises through two different marriages between three families (τριγενεία), the determination and counting of degrees proceeds in the same manner as in the affinity that arises through one marriage (διγενεία). This second affinity exists: 1) between one spouse and the spouse of a relative of the other spouse—for example, between my brother-in-law, that is, the husband (B) of my sister (V), and my wife (D). Here, as may be seen, there are three families: mine (G A V), my brother-in-law’s (B), and my wife’s (D)—B and V are one, G and D likewise one, since husband and wife are one; G and V are in the second degree, since they are born siblings, and the kin of the husband (or wife) stand toward the wife (or husband) in the same degrees; hence my brother-in-law will be with my wife in the second degree of the second affinity (τριγενεία). Counting proceeds in this way further among the relatives or in-laws that one spouse and the spouse of the other spouse’s relative may have. 2) Between one spouse and the in-laws of the other spouse, married for the second time, from his first marriage—for example, between a stepfather (A) and the stepdaughter (E) of his stepdaughter (G): G stands to B in the first degree of kinship, as daughter to mother, and in that same degree of affinity to her stepfather A; E stands to D likewise in the first degree of kinship, as daughter to father, and to G in the same degree of affinity, as to her stepmother; so there are two degrees in all, and by the fundamental rule that husband and wife are one, the stepfather is with the stepdaughter of his stepdaughter in the second degree of the second affinity. 3) Between the relatives of two persons who married the same third person one after the other—for example, between my brother-in-law (V) by my first wife and my sister-in-law (E) by my second wife: V stands to G in the second degree, and Đ to E likewise in the second degree, four degrees in all, and so V to E stands in the fourth degree of the second affinity. I (D), who alone represent the third family here, cannot be taken into account in counting the degrees, for in affinity a single person by himself counts no degree, and therefore, on the basis of the rule mentioned above, in my relation to the relatives of my first wife (G) or my second wife (Đ) I cannot count a separate degree.

□ A. B ○ ‿ △ V, G ○ ‿ △ D.—B △. A ○ ‿ △ ‿ ⊗ V. G △ ‿ ○ D ‿ △̽ Đ. △ E.—○ A, ○ B. ○ V, △̽ G ‿ ○ D ‿ △ Đ, △ E.

Until the middle of the thirteenth century only one degree constituted an impediment to marriage in the second affinity, namely between a stepfather and the wife of his stepson, and between a stepmother and the husband of her stepdaughter.[10] After that time attention began to be paid here too to the confusion of names (σύγχυσις τῶν ὀνομάτων), and marriage was forbidden wherever that confusion appeared, even though the affinity was not remote. The third degree was set as the final limit of the prohibition of marriage in the second affinity, and marriages in the fourth degree of the second affinity are permitted.[11]


[1] Balsamon’s treatise on kinship in breadth (Ath. Synt. IV, 562).

[2] Blastares, Β, 8 (Ath. Synt. VI, 134).

[3] Eustathius of Rome’s ὑπόμνημα (Ath. Synt. V, 344). Cf. regarding both of these methods of counting, in detail in Zhishman, Eherecht. S. 300—305.

[4] Ἐν οἷς τὰ τοῦ γένους συγχέονται ὀνόματα, ἐν τούτοις ὁ γάμος ἀθέμιτος, in this way the fundamental idea of Basil the Great is expressed in the τόμος of Patriarch Sisinnius (Ath. Synt. V, 14. Cf. the Kormchaia, ch. 51, the aforementioned ed., II, 233). The μελέτη of Demetrius the synkellos (Ath. Synt. V, 362); the ἀπόκρισις of Basil of Achrida (ib. V, 389). Blastares, Β, 8 (ib. VI, 130—132).

[5] Basil the Great, canons 79, 87; the Council in Trullo, canon 54. Demetrius Chomatenus, the aforementioned treatise (Ath. Synt. V, 424). Balsamon, the aforementioned treatise (ib. IV, 559). Blastares, Β, 8 (ib. VI, 130). Basilicor. XXVIII 5, 1 (Ed. cit. III, 198).

[6] The Kormchaia, ch. 48, gr. 7, 12 (from the Prochiron); ch. 49, zach. 2, 2 (from the Ecloga). Χριστοδούλου Πρόχ. νομικόν, σελ 86.

[7] Patriarch John’s περὶ κεκωλυμένων γάμων (Ath. Synt. V, 54). Demetrius Chomatenus, the aforementioned treatise (ib. V, 424). Blastares, Β, 8 (ib. VI, 130).

[8] Cf. the τόμος of Sisinnius (Ath. Synt. V, 14. Kormchaia, II, 233). Eustathius of Rome, the aforementioned passage. Blastares, the aforementioned passage. Balsamon’s σχόλιον on Nomocanon XIII, 2 (Ath. Synt. I, 283).

[9] Blastares, Β, 8 (Ath. Synt. VI, 131). Details on this in the aforementioned μελέτη of Demetrius the synkellos (ib. V, 354 ff.). See in the Kormchaia ch. 50: the section on kinship arising from first cousins (II, 206 ff.). For Greece see the aforementioned synodal encyclical of March 6, 1873. For Russia see the aforementioned decree of January 19, 1810, by which marriage within affinity is permitted there after the 4th degree.

[10] Cf. the ἀπάντησις of Demetrius the synkellos (Ath. Synt. V, 366). Blastares, Β, 8: περὶ τῶν ἐκ τριγενείας (Ath. Synt. VI, 133). The Kormchaia, ch. 48, gr. 7, 13, 14, and in the section on marriages of chapter 50 we read: “Еже отъ трeродныхъ, сіе въ первомъ точію степени запрещается по закону,—обычай убо запрещаетъ и прочее” (II, 202).

[11] This applies everywhere today: the Kormchaia ch. 50: “аще отъ трeродныхъ, превышаетъ четвертый степень, прощено бываетъ” (II, 227), which must, at any rate, be understood to mean that it is forbidden up to the third degree inclusive (see the note on this error of translation in Pavlov, the aforementioned book, pp. 39—40); the τόμος of the Constantinople Patriarch Gregory of February 10, 1839; the decree of the Russian Synod of April 25, 1841; the encyclical of the Athenian Synod of March 6, 1873.

§ 192. 3) Spiritual Kinship

Spiritual kinship (πνευματικὴ συγγένεια, cognatio spiritualis) is the name given to the relationship that arises, through baptism, between the godfather (ἀνάδοχος) and certain of his kin on the one side, and the godchild (ἀναδεκτός) and certain of his kin on the other. The origin of this kinship lies in the concept of the new birth of the person baptized, and in the relationship into which he enters with his spiritual father, the godfather, who takes part in that new birth of his.[1] This relationship, in view of the duty which the godfather assumes toward his godchild, standing in place of the child’s natural father, was regarded as equal to the relationship between a father and his own child; and from this arose the notion of spiritual kinship, which, in the words of canon 53 of the Council in Trullo, is to be regarded as more important (μείζων) than kinship by blood. Once this notion had become established in the Church, then, by analogy with kinship by blood, the corresponding degrees of this spiritual kinship, in which the godfather and his relatives stand with the godchild and his relatives, began to be taken into account; and since in kinship by blood the degrees which constitute an impediment to marriage had been determined, the same was done in spiritual kinship.

In keeping with the tradition of the Church of the first centuries, the emperor Justinian in the year 530 made it law that a godfather may not marry his godchild.[2] The Council in Trullo, in the canon mentioned, ordains under threat of penalty that a godfather may not marry the widowed mother of his godchild, and thereby laid the canonical foundation of spiritual kinship as an impediment to marriage.[3] After the issuing of this canon the degrees of spiritual kinship in which marriage is to be forbidden were extended, and the impediments to marriage were multiplied. With the publication of the Basilica a fixed limit was established in this matter, and it was ordained that in spiritual kinship marriage is to be forbidden: 1) between the godfather and the godchild; 2) between the godfather and the mother of the godchild; 3) between the godfather’s own son and his godchild; 4) between the godfather and the daughter of the godchild; and finally 5) between the godfather’s son and the daughter of the godchild.[4] This ordinance of the Basilica, having entered the canonical collections of the Orthodox Church, is regarded as the fundamental rule in judging matrimonial impediments arising from spiritual kinship.[5] In the course of the following centuries, on the basis of that passage in canon 53 of Trullo, “that spiritual kinship is more important than the bond by the body,” the impediment to marriage in spiritual kinship was brought to the same limits to which marriage is forbidden in kinship by blood, that is, up to and including the seventh degree.[6]

In spiritual kinship degrees are counted only in the direct descending line—that is, from the godfather to his direct descendants, and from the godchild to his direct descendants; in[…]


[1] See the commentary of Archim. Ioann on the 53rd canon of the Council in Trullo (II, 432—435).

[2] Cod. V 4, 26. Cf. in the Kormchaia ch. 48, gr. 7, 28 (from the Prochiron).

[3] See my commentary on the 53rd canon of the Council in Trullo in the Rules I, 535.

[4] Basilicor. XXVIII 5 14.

[5] Nomocanon XIII, 5 (Ath. Synt. I, 303—304) Blastares. Β, 8 (ib. VI, 138).

[6] For all the various regulations of the Constantinopolitan patriarchal synod on this from the 13th century onward, see Χριστοδούλου Πρόχειρ. νομικόν, σελ. 198—201., and cf. also Zhishman, Eherecht. S. 273—275., likewise Zachariae, Geschichte des gr.-röm. Rechts. S. 49—50.

§ 193. 4) Half-Affinity

[…] from a marriage contracted there arose, between designated persons, established degrees of kinship and affinity, so likewise from a betrothal there arose the corresponding degrees of half-affinity; and as in kinship and affinity there were certain degrees within which marriage was forbidden, so it was likewise in half-affinity. The determination and counting of degrees is the same as in affinity.

By Roman law marriage in half-affinity is forbidden between a son and his father’s betrothed, and conversely between a father and his son’s betrothed; further, between me and my brother’s betrothed; and finally between a betrothed man and the mother of his betrothed.[1] This was adopted by the Church as well, especially if the betrothal had been performed with the corresponding church rite.[2] Today, according to the circular of the synod of the patriarchate of Constantinople of September 1868, marriage is forbidden between a betrothed man and the widowed mother of his deceased betrothed. For example: A was betrothed to G, who is the daughter of the widow B; that betrothed woman G dies, and A cannot take B to wife, that is, the mother of his former betrothed—and conversely—for it is the first degree of half-affinity, since there is one generation between them. If, by canon 98 of the Council in Trullo, the marriage of a girl to another man is held to deserve the same penalty as for adultery, then such a marriage, which would offend the first foundations of both family and social morality, must be subject to an even greater church penalty. By the same circular of the said synod, a betrothed woman cannot marry the son of her deceased betrothed. For example: A was betrothed to the widower B, who has a son G; the betrothed man B dies, and A cannot marry G, since they are in the first degree of half-affinity. Finally, a betrothed woman cannot marry the brother of her betrothed. For example: A was betrothed to B, who has a brother G; that B dies, and A cannot marry G, for they are in the second degree of half-affinity. Beyond the second degree, that is, in the third degree, marriages in half-affinity are permitted.[3] The sense and reason of this marital impediment lie first in the Church’s judgment that betrothal is equal to marriage,[4] and then in the fact that in marriage attention must be paid not only to what is permitted, but also to what is fitting, honorable, and just by nature.[5]

V ⊗ ‿ △ B. A ○ ‿ △̽ G.—A △ ‿ ⊗ B ‿ △̽ V; ○ G.—□ V. A △ ‿ ⊗ B, ○ G.


[1] Instit. I. 10, 2. Digest. XXIII. 2, 14 §. 1. 4. Basilicor. XXVIII. 5, 1. 2.

[2] For the various regulations of the Constantinopolitan patriarchal synod in this regard, see Χριστοδούλου Πρόχειρ. νομικόν, σελ. 188—189. In the Kormchaia we read: “Ни отца моего, или брата обрученицу не могу пояти, аще и не оженишася ими” ch. 48 (Gr. 7, 10).

[3] Χριστοδούλου. Σελ. 189—193.

[4] Δεῖν ἔγνω διὰ τοῦ παρόντος θεσπίσματος τὸ ἡμέτερον κράτος ἀσφαλῶς ἀποφήνασθαι, ἐκείνας εἶναι κυρίως μνηστείας καὶ ἀτεχνῶς ἰσοδυναμούσας τῷ γάμῳ (и по всему равномощнымъ браку—the Kormchaia ch. 43., the aforementioned edition II, 38) κατὰ τὴν τῆς συνοδικῆς ἀκριβολογίας διάσκεψιν. Nov. Alexii Comneni a. 1084.

[5] Basilic. XXVIII. 5. 6 (cf. Dig. XXIII. 2, 42 pr.). Cf. Blastares. Β, 8 (Ath. Synt. VI, 140).

§ 194. 5) Adoption

From adoption (υἱοθεσία, adoptio) there likewise arises a certain kind of kinship, called νομικὴ ἢ πλασματικὴ συγγένεια (legalis vel ficta cognatio). This kinship arises between the adopter and certain of his kin on the one side, and the adoptee and certain of his kin on the other side. A person whom someone has adopted by lawful means, the adoptee, enters with the one who adopted him, the adopter, into the very same relations of kinship in which that person’s own blood-kin stand with him. The limits and the reckoning of the degrees of this kinship proceed in exactly the same way as in spiritual kinship.[1]

This kinship arising from adoption is in general of civil significance, since it arises through an act of civil authority;[2] but if the adoption was carried out with an ecclesiastical rite as well, then the ecclesiastical authority also takes notice of the kinship arising from such an adoption, and judges the matrimonial impediment concerning the adopted person in every respect just as if he were the natural son of the one who adopted him.[3]


[1] Blastares. Β, 8 (Ath. Synt. VI, 136)

[2] The relevant provision on the marriage impediment in kinship by adoption is in Basilic. XXVIII. 5, 8., and cf. also XXVIII 4, 24 (Ed. cit. III, 179. 202).

[3] In the Kormchaia it is said on this: “еже отъ усыновленія сродство запрещается даже до седмаго степене, якоже и отъ святаго крещенія сущее въ низходящихъ точію” (ch. 50., the aforementioned edition II, 202). By the synodal encyclical for Greece of March 6, 1873, marriage is forbidden in kinship by adoption (ὁπόταν αὕτη τελῆται δι’ ἱερολογίας) up to the 6th degree inclusive in the descending line (Χριστοπούλου Συλλογή, σελ. 313).

§ 195. 6) Non-Kinship Matrimonial Impediments

Besides the impediments to marriage that arise from the notion of kinship—physical, spiritual, or juridical—and that bar marriage with certain designated persons, there exist a further several matrimonial impediments that are independent of the notion of kinship, and these are:

1. Abduction. In canon law abduction (ἁρπαγή, raptus) is said to occur when someone, by deceit or by force, carries off a girl to some place where she is compelled to satisfy the abductor’s desire. Abduction was regarded as a transgression by both civil and ecclesiastical legislation of every age, and, as such, as a decisive impediment to marriage.[1] The Fourth Ecumenical Council, by its 27th canon, ordains concerning abduction “that those who, under pretext of marriage, abduct women, or assist abductors—if they are clergy, let them be deposed from their rank; if laymen, let them be anathema”;[2] and Basil the Great declares as fornication every marriage contracted after an abduction, and threatens excommunication of an entire locality if it receives and harbors an abductor.[3] Greco-Roman legislation, for its part, is so severe on this question that it decrees the death penalty for anyone found guilty of abduction, to say nothing of the fact that a marriage resulting from abduction can have no validity whatsoever.[4] Present-day legislation likewise regards abduction as a decisive matrimonial impediment.[5]

2. Adultery. As distinct from fornication (πορνεία) in general, adultery (μοιχεία, adulterium) is said to occur when someone, apart from his or her lawful spouse, enters into carnal union with some other person.[6] If adultery is proven, it constitutes an absolute impediment to marriage between the persons caught in it—of course, once the first marriage has ended, whether by the death of the lawful spouse or by divorce. The canons regard adultery as a transgression far graver than fornication, and prescribe severe penalties for it.[7] Greco-Roman legislation speaks in the same sense.[8] Both the canons and this legislation alike cite adultery as a matrimonial impediment for those persons who are convicted of that transgression.[9] Present-day legislation in the several states is in agreement with this.[10]

3. Incitement to divorce. Just as ecclesiastical, so too civil legislation permits a person who has been lawfully divorced from his or her spouse, and who bears no guilt for the marriage’s having had to be dissolved, to enter into marriage; but the new person with whom that divorced spouse marries must in no way have been implicated in the divorce—that is, must not have taken part in it or incited it.[11] Such conduct—that is, participation in a divorce and incitement to it—is regarded as a transgression, and by itself already constitutes a matrimonial impediment for the person who provoked the divorce with the intention of marrying the divorced spouse.[12]

4. Guardianship. Given the position occupied by a guardian (ἐπίτροπος, curator) toward the minors entrusted to his guardianship, Greco-Roman legislation forbids marriage between the guardian and those minors, and likewise forbids marriage with them to the guardian’s son or grandson, for as long as the guardianship in question continues.[13] In accordance with this legislation, the Church too forbids such a marriage, and, should one nonetheless have been contracted, orders that it be annulled as unlawful.[14]

5. Difference of religion. Given that fundamental feature which, among others, the notion of marriage presents to us—that it must be a union between husband and wife in everything touching religion—it follows of itself that where there can be no such union and unity of religion, there can be no marriage; and that, accordingly, a difference of religion between two persons who might wish to enter into a marital union must constitute an impediment to marriage. This is to be understood in the absolute sense where the marriage of a Christian with a person who does not profess the Christian faith is concerned; but where the marriage is between an Orthodox person and another person who professes some Christian faith, but not the Orthodox faith, this is to be understood in a relative sense, and it is from this that the so-called mixed marriages have arisen, which we discuss in § 204.

In the early Church there occurred marriages between Christians and non-Christians. Such marriages, even though the Church did not approve of them, were nonetheless tolerated, in the hope that by this means the non-Christian spouse might perhaps be converted.[15] But once Christianity became the dominant religion in the Greco-Roman state, and there arose a fear that Jews might, through a marital bond with Christians, perhaps induce some Christian to renounce his faith, the emperor Constantine issued, in the year 339, a law forbidding every marriage with Jews under threat of the death penalty.[16] This law was subsequently incorporated into the Christian canonical collections, and, alongside similar canonical ordinances, became binding upon all.[17] The prohibition of marriage between Christians and non-Christians still holds today as law in the respective states.[18]


[1] Cf. Blastares. Α, 13 (Ath. Synt. VI, 101—114).

[2] Cf. Trullo canon 92., Ap. 67., Anc. 11.

[3] Canons 22. 25. 30. 38. 42. 53 and the commentaries of Balsamon, Zonaras and Archim. Ioann on these, as well as on the canons mentioned in the note above. Nomocanon IX, 30 (Ath. Synt. I, 214—220). See also the regulation of the Constantinopolitan synod of August 2, 1701 (Γεδεὼν Διατάξεις. I, 83—87. cf. I, 187—189).

[4] Cod. Theod. IX. 24. 1. 2. 3. Cod. Justin. I. 3, 54. IX. 13, 1. Nov. 143. and 150. Basilic. LX. 58, 1 (from the Prochiron). See also the 35th novel of Leo the Wise: περὶ ἁρπαγῆς καὶ βίας γυναικός (Zachariae. III. 122—123).

[5] In the Kormchaia there stands a directive (from the Prochiron) concerning abductors: if they used weapons during the abduction, “да мечемъ мучатся”, and those who helped them, “да сіи біени и острижени будутъ и носы да урѣжутъ имъ”; but if, on the other hand, they did not use weapons, “да усѣкнутся имъ руцѣ”, and those who helped them, “да біени и острижени будутъ и вонъ отъ предѣлъ изгнани будутъ” (II, 104, cf. also I, 104). For Austria, § 56 of the civil code; for Serbia, § 69 e and § 76 of the civil code; for Greece, ποινικὸς νόμος, ἄρθρ. 250 333 and the synodal circular of 28 September 1848; for Russia, art. 205, 1 of the consistorial statute of 1883.—Details on this matrimonial impediment in Zhishman, Eherecht. S. 561–578.

[6] See the commentary of Balsamon on Ap. 48 and on canon 4 of Gregory of Nyssa (Ath. Synt. II, 64; IV, 312); Blastares Μ, 14: περὶ μοιχείας (ib. VI, 374–379).

[7] Ap. canons 48, 61; Trullo 87; Ancyra 20; Neocaesarea 8; Carthage 102; Basil the Great 5, 58, 77; Gregory of Nyssa 4.

[8] Digest. XLVIII. 5, 11, 18, 5. Cod. Theod. IX. 7, 3. Cod. Just. II. 4, 18. IX. 9, 30 (poena adulterii). Nov. 134. cap. 10. 12. Basilic. VI. 19, 8. XI. 2, 35. XXVIII. 7, 1. LX. 37, 1 sq. 42, 13.

[9] Nomocanon XI, 1. XIII, 5 (Ath. Synt. I, 252—253. 301 ff.). Blastares, the aforementioned place. See in the Kormchaia (from the Prochiron) ch. 48, secs. 7, 24, 39, 64, 70, (from the Ecloga) ch. 49, zachala 16, 9, 16.

[10] For Austria § 67 of the Civil Code; for Serbia § 69 k and § 81 of the civil code.

[11] Laodicea canon 1, the commentary of Balsamon on this canon (Ath. Synt. III, 172), and the commentary on the same canon by Archim. Ioann (I, 422—423).

[12] Cf. Blastares Γ, 13 (Ath. Synt. VI, 275). For Austria § 119 of the Civil Code and the court decree of 26 Aug. 1814.

[13] Basilicor. XXVIII 5, 27 and others.

[14] Nomocanon XIII, 2 (Ath. Synt. I, 277). Balsamon’s commentary on canon 27 of Basil the Great (ib. IV, 162). Blastares Β, 8: περὶ ἐπιτρόπου καὶ ἀφηλίκων (ib. VI, 139. 140). Cf. § 216 of the Austrian Civil Code

[15] See on this in Paul’s First Epistle to the Corinthians 7:12—14, 16. For examples of marriages of the baptized with the unbaptized from the first centuries of the Church, see in Zhishman, Eherecht. S. 507—508.

[16] Cod. Theod. XVI. 8, 6. Cod. Justin. I. 9, 6. Basilic. I. 1, 38.

[17] Nomocanon XII, 13. Blastares Γ, 12 (Ath. Synt. I, 271. VI, 175).

[18] For example, in Austria § 64 of the Civil Code; in Serbia §§ 69 and 93, 8.

§ 196. The Consequences of Matrimonial Impediments

Every marriage that was contracted in the presence of one of the impediments to marriage established by law is called, by the general name, an unlawful marriage (ἄθεσμος γάμος, nuptiae illegitimae). In keeping with Roman law, canon law too divides marriages that were not lawfully contracted (μὴ ἐννόμως γινομένων γάμων, quae legitime non contrahuntur) into: 1) forbidden marriages (ἀθέμιτοι, incestae, illicitae), if contracted between persons who are in kinship; 2) unlawful marriages in the narrower sense (παράνομοι, nefariae)—for example, a marriage of a guardian with a female ward entrusted to his guardianship; and 3) condemned marriages (κατάκριτοι, damnatae)—for example, with a nun; and all such marriages must, according to the canons, be dissolved (δισπᾶσθαι, dirimendas).[1]

This dissolution or annulment of a marriage already contracted in the presence of the relevant impediments occurs absolutely (ἀπολύτως), if the impediment was an ἀνατρεπτικὸν κώλυμα (“subverting” impediment); but if it was only an ἀπαγορευτικὸν κώλυμα (“prohibitory” impediment), then that annulment occurs only relatively (σχετικῶς)—that is, the marriage is dissolved until the impediment that at the moment of its contracting stood in the way of its being lawful is removed (§ 187).

The subverting impediments are: 1) an already lawfully existing marriage (§ 188, I, 4); 2) the bride’s non-virginity (§ 188, I, 5); 3) holy orders (§ 188, I, 6); 4) a vow of virginity (§ 188, I, 7); 5) a fourth marriage (§ 188, I, 8); 6) kinship up to and including the fourth degree, in the sense of canon 54 of Trullo; 7) affinity up to and including the fourth degree, in the sense of the same canon of Trullo; 8) the second affinity up to the first degree; 9) spiritual kinship up to and including the second degree, in the sense of canon 53 of Trullo; 10) adultery (§ 195, 2); 11) guardianship (§ 195, 4).

A marriage contracted in the presence of one of the impediments now enumerated is dissolved and annulled. This is done by the authority competent in matrimonial contentious matters, either of its own motion, as soon as it learns of such a marriage, or else upon the petition of one of the spouses.[2] The judicial procedure here is the same as that established for matrimonial suits in general (§ 147, II, III).

The consequences of the annulment of an unlawful marriage concern: a) the persons who entered into such a marriage; b) the priest who blessed that marriage; and c) the children born of such a marriage. As to the first, the canons, and likewise the civil laws, ordain that they be subjected to the corresponding penalties according to the kind of impediment in question in which they contracted the marriage, and having regard to whether they did so deliberately, and to what extent they repent and acknowledge their fault.[3] The priest who blessed the unlawful marriage, if it is proven that he knew of the relevant matrimonial impediment, is deprived of his position and deposed.[4] Children of such a marriage are regarded as, and are, illegitimate (ἀνέγγυοι παῖδες, illegitimi), do not enter into any relation of kinship with legitimate children, and are deprived of the right of inheritance.[5]

If a marriage was contracted in the presence of one of these impediments, even the gravest of them, but this was done through the ignorance of the persons concerned, who believed that they were acting entirely in accordance with law, in such a case the canons judge such a marriage more leniently, and although it must be dissolved as soon as its unlawfulness is discovered, those who lived in such a marriage, and the children of that marriage, and consequently also the priest who blessed the unlawful marriage in ignorance, are nonetheless not subjected to all the aforementioned consequences.[6]


[1] Blastares Γ, 9 (Ath. Synt. VI, 165). Balsamon on the 16th canon of Chalcedon and the 27th of Basil the Great (ib. II, 258. IV, 162). The commentary on the 19th apostolic canon in the Pedalion: Ἀπὸ τοὺς γάμους, ἄλλοι μὲν λέγονται ἀθέμιτοι, ὅσοι γίνονται μετὰ συγγενῶν ἢ αἱρετικῶν, ἄλλοι δὲ παράνομοι, καθὼς εἶναι, ὅταν λάβῃ τινὰς εἰς γοναῖκα ἐκείνην, τῆς ὁποίας ὁ πατήρ του ἐστάθη νηπιόθεν ἐπίτροπος, καὶ ἄλλοι κατάκριτοι, καθὼς εἶναι, ὅταν τινὰς λάβῃ εἰς γυναῖκα τὴν ἀφιερωμένην εἰς τὸν Θεόν, καλογραίαν. (the aforementioned ed., p. 20).

[2] Nomocanon XIII, 2 (Ath. Synt. I, 277). According to the Austrian Civil Code, §. 94: “Die Ungiltigkeit einer Ehe, welcher eines der in den §§. 56, 62, 63, 64, 65, 66, 67, 68, 75 und 119 angeführten Hindernisse (Entführung, Eheband, Weihe oder Gelübde, Religionsverschiedenheit, Verwandtschaft, Schwägerschaft, Ehebruch, Gattenmord, Abgang der Einwilligung und Trennung) im Wege steht, ist von Amtswegen zu untersuchen. In allen übrigen Fällen muss das Ansuchen derjenigen, welche durch die mit einem Hindernisse geschlossene Ehe in ihren Rechten gekränkt worden sind, abgewartet werden.” §. 95: “Der Ehegatte, welcher den unterlaufenen Irrthum in der Person, oder die Furcht, in welche der andere Theil gesetzt worden ist; ferner, der Gatte, welcher den Umstand, dass er nach den §§. 49, 50, 51, 52 und 54 (Minderjährige und Militär-Personen) für sich allein keine giltige Ehe schliessen kann, verschwiegen, oder die ihm erforderliche Einwilligung fälschlich vorgewendet hat, kann aus seiner eigenen widerrechtlichen Handlung, die Giltigkeit der Ehe nicht bestreiten.” §. 96: “Ueberhaupt hat nur der schuldlose Theil das Recht zu verlangen, dass der Ehevertrag ungiltig erklärt werde; er verliert aber dieses Recht, wenn er nach erlangter Kenntniss des Hindernisses die Ehe fortgesetzt hat.” See § 93 of the Civil Code in Serbia.

[3] Trullo can. 54., Ancyra 25, Neocaesarea 2., Basil the Great 68. and the commentaries on these canons, Blastares. Γ, 9. 13. (Ath. Synt. VI, 169. 177). Kormchaia, ch. 48. gr. 39, 63. 73. Basilic. XXVIII. 6, 1. XXX. 1, 5. LX. 37, 39. 76. 77.

[4] Timothy of Alexandria can. 11., Nicephorus the Confessor can. 153 (Pitra. II, 341). Balsamon. The answer to can. 61 (Ath. Synt. IV, 495). Rule 53 of the Nomocanon appended to the Trebnik.

[5] Blastares. Β, 8 (Ath. Synt. VI, 129)

[6] Blastares. Γ, 9 (Ath. Synt. VI, 168). Theophilus of Alexandria 13, Basil the Great 27, Trullo 26 and the commentaries on these canons.

§ 197. Removal of Matrimonial Impediments

Subverting impediments to marriage cannot, as a rule, be removed, and a marriage contracted in the presence of one of these impediments must be dissolved (§. 196). To remove such impediments—or, to use the modern term, to grant a dispensation from these impediments and thus to legalize, to convalidate, some unlawfully contracted marriage—only that authority could do this which had the right to establish and determine the relevant subverting matrimonial impediments in the first place. That would be an ecumenical council, or the authority that, in the ordinary life [of the Church], generally takes the place of such a council. Only in extraordinary circumstances, when good order in the Church is threatened and some greater evil and scandal must be forestalled, do the canons permit the episcopal synod of the relevant church to relax the strictness of the law with regard to individual persons.[1]

As to the prohibitory matrimonial impediments—those not established by an ecumenical council, but which the ecclesiastical authority subsequently established and issued, as an extension of the fundamental laws, according to the circumstances of place and time—such matrimonial impediments may be removed, and dispensed from, and marriage permitted, by any bishop within his own diocese, or, if the marriage has already been contracted, he may convalidate it.[2] And accordingly, insofar as some of these prohibitory matrimonial impediments have been established and prescribed by civil legislation, the competent civil authority too may dispense from those impediments and convalidate the marriage.[3]

A dispensation, or remission of a matrimonial impediment, constitutes, for the person who receives that remission, a mercy on the part of the Church, and accordingly that person is bound by a particular gratitude to the Church, which gratitude he must actually demonstrate by some good and God-pleasing work. This customarily takes the form of a contribution of some kind to the Church or to some charitable brotherhood, at the direction of the ecclesiastical authority that issued the dispensation, and this is nowadays commonly called a matrimonial penance [епитимија]. A dispensation from some matrimonial impediment must, as a rule, be sought by the person concerned directly from the competent authority before the marriage is contracted, and only in exceptional cases may the parish priest do this on that person’s behalf. A dispensation may be issued only where there exist very weighty and justified reasons, of which the competent authority is to judge, and accordingly either to issue the dispensation or to refuse it. Whoever enters into marriage without a dispensation is liable to penalty, especially if he deliberately concealed the relevant matrimonial impediment for which a dispensation was required.[4] A dispensation may also be sought after a marriage has already been contracted, when the relevant matrimonial impediment was unknown before the marriage and came to light only after the marriage had been concluded. In this case too the competent authority is much more lenient in granting the dispensation, solely in order to remove the scandal and to preserve, within the bounds of what the law allows, the reputation of the family.

Once the relevant matrimonial impediment has been removed, there follows the convalidation of the marriage in question. This convalidation may occur either a) by means of a dispensation, or else b) when the causes that constituted an impediment to a given marriage cease [to exist]. Of the former we have already spoken; the latter occurs: 1. when a marriage was contracted before the age prescribed by law, and the persons concerned subsequently reach that age; 2. when one spouse was incapable of performing the conjugal duty, and is subsequently cured of this; 3. when violence, fear, or fraud was employed against some person in the contracting of the marriage, and that person subsequently declares his or her consent to the marriage; 4. when there was a state of mental abnormality in the person concerned at the time the marriage was contracted, and that person is subsequently cured of it and, in full possession of his or her faculties, declares consent to the marriage; 5. when the elders did not consent to some marriage, but subsequently give their consent to it; 6. when a baptized person contracted marriage with an unbaptized person, and that unbaptized person subsequently becomes a Christian. The convalidation of a marriage is proclaimed by the authority generally competent in matrimonial contentious matters. This very act must be recorded in the parish register of marriages, and the marriage in question, previously regarded as unlawful, becomes lawful from that time.

IV. THE LEGAL CONSEQUENCES OF MARRIAGE.


[1] Ἐὰν μέντοι μέλλῃ τῇ καθόλου οἰκονομίᾳ ἐμπόδιον ἔσεσθαι τοῦτο, writes Basil the Great in his canon 1. See the letter of August 1864 of the Patriarch of Constantinople Sophronius (Γεδεών, Διατάξεις. I, 408).

[2] I Ecum. 12, Trullo 102, Ancyra 2. 5. 7. 19, Peter of Alexandria 11, Basil the Great 2, Gregory of Nyssa 4. 5. 7. 8 and the commentaries on these canons.

[3] Nomocanon XIII, 2 (Ath. Synt. I, 277). Austrian Civil Code §. 83: “Aus wichtigen Gründen kann die Nachsicht von Ehehindernissen bei der Landesstelle angesucht werden, welche nach Beschaffenheit der Umstände sich in das weitere Vernehmen zu setzen hat.”

[4] See note 3 to §. 196. For Austria see §. 507 of the Criminal Code.

§ 198. The Rights and Duties of Spouses

What the rights and duties of spouses are is shown to us, first, by the very purpose for which marriage was instituted by God, and further by the laws, both ecclesiastical and civil. A detailed exposition of these rights and duties belongs to moral theology and to the system of civil law. In canon law it is enough to touch on this in general.

Among the rights and duties of spouses, some are general and mutually binding on both husband and wife, while others are particular to the husband or to the wife.

The general rights and duties are: 1) The performance of the conjugal duty. Both husband and wife are mutually bound to this, in keeping with the twofold purpose of marriage—namely, that they satisfy one another’s natural needs and that they beget children. “Let the husband render unto the wife due benevolence,” commands the New Testament law, “and likewise also the wife unto the husband; the wife hath not power of her own body, but the husband; and likewise also the husband hath not power of his own body, but the wife; defraud ye not one the other, except it be with consent for a time.”[1] The husband loses the right to demand the performance of this duty from the wife, or the wife from the husband, only when adultery is involved, or when something contrary to nature is thereby demanded.[2] 2) Conjugal fidelity. Husband and wife are bound to love one another mutually, to be unconditionally devoted to one another in everything, and diligently to cultivate everything that will make their conjugal love bright and enduring.[3] Conjugal fidelity is violated by every morally impermissible act, and in particular when husband or wife commits adultery, which destroys, at its root, the peace, honor, and reputation of the family. 3) Care for one’s children. Children are, for their parents, the fruit of their love and blood of their blood. In view of this, both divine and human law lay upon parents the duty of seeing to the physical, intellectual, moral, and religious upbringing of their children, and further of directing them so that they may afterward be capable of living independently and of being respected members of society. The neglect of this duty by parents is subjected by the canons to the gravest penalties. “Whosoever forsaketh his children,” says canon 15 of the Council of Gangra, “and doth not nourish them, nor guide them, so far as in him lieth, unto due piety, but neglecteth them under pretext of asceticism, let him be anathema.”[4]

Among the particular rights and duties of spouses, some concern the husband, others the wife: 1) By divine right the husband is the head of the family.[5] To him belongs the right to govern and rule the family, employing in this chiefly gentle counsel and avoiding harsh measures. Accordingly he has the right to respect and obedience from all who make up the family. 2) The wife, by that same right, must be the husband’s inseparable companion, must help him in everything and obey him when he commands what is good.[6] She takes her name from her husband and enjoys all the rights of his social position, and, in connection with this, is bound to follow him whenever he must change his place of residence.


[1] I Cor. 7, 3—5.

[2] Cf. the nomocanon appended to the Trebnik 183.

[3] Col. 3, 18. 19 and the parallel passages. Nomocanon XIII, 30 (Ath. Synt. I, 330. 331).

[4] Cf. the commentary of Archim. Ioann on this canon (I, 382—383).

[5] Gen. 3, 16. I Cor. 11, 3. I Tim. 2, 12. Tit. 2, 5, etc.

[6] Eph. 5. 22. I Pet. 3, 1, etc.

§ 199. The Relation Between Parents and Children

Just as the bond into which a male person enters with a female may be lawful or unlawful, according to whether that bond can or cannot be recognized as having the character of marriage, so too the children who issue from that union of a man with a woman may be either legitimate (νόμιμοι, γνήσιοι, legitimi) or illegitimate (ἀνέγγυοι, illegitimi).

Legitimate are all children who are born of a lawful marriage, and who as such bear the name of their father and inherit all his rights. Besides these, legitimate are also considered those who issued from an unlawful marriage, provided that marriage was at least publicly contracted; and likewise those [children] are so considered even where the marriage in question was annulled on account of some matrimonial impediment. Proof of a child’s legitimacy is taken from the register of births, or from witnesses who can attest the existence of the marriage from which those children issued. If the parents acknowledge a child as their son or daughter, then no denial of this by anyone whomsoever is of any further effect; should someone wish to contest a child’s legitimacy, he is in that case obliged to produce proof for his assertion. The husband is held to be the father until the contrary is fully proven—namely, until it is proven that he could not have had carnal intercourse with the mother of the child at the time the child was conceived.[1]

Illegitimate children are called those born outside of marriage. In canon-legal sources a distinction is drawn among: natural [children] (φυσικοί, naturales), if born in concubinage and if it can be proven that the parents could have contracted marriage, whether at the time the child in question was conceived or at the time it was born; illegitimate in the narrower sense (νόθοι, spurii)—that is, those whose parents do not live in concubinage, but whose father is known; and finally, obscure [children] (σκότοι, tenebrosi), whose father is unknown.[2] Such children stand in no legal relation whatsoever toward the man who is their natural father, but bear the mother’s name, toward whom they already stand in the same legal relations as her legitimate children.[3] From the father, if he is known, they may claim at least so much as is necessary for their food and upbringing.[4]

In order to stem scandal and to avert a greater evil, both ecclesiastical and civil legislation permit the legitimation of illegitimate children.[5] Legitimation—that is, the declaring lawful of illegitimate children—occurs: a) ipso jure, namely, when the parents of children born before their marriage subsequently contract a lawful marriage. Children legitimated in this manner are placed on an equal footing with legitimate children, save that they do not have the right of primogeniture as against children born after the marriage was contracted, nor may they claim for themselves certain rights already acquired by legitimate children.[6] Accordingly, excluded from legitimation are children born of an unlawful union between a man and a woman, since that union of theirs can never have the character of marriage.[7] Legitimation may occur, further, b) by privilege of the sovereign, namely, when the death of the natural father occurs, or when, on account of some insurmountable impediment, the marriage cannot be contracted.[8]

Toward legitimate children, and likewise toward legitimated children, parents have the duties prescribed by law (§. 198). From these duties there arises for the parents the right to exercise authority over their children for as long as the children have not yet taken up an independent position in society—to correct them if they stray from the right path, to bring them back home if they run away, to administer their property, and to guide them in the choice of a station in life that seems most fitting to them, having regard to the children’s natural inclination. This is guaranteed to parents by natural law, and likewise by positive ecclesiastical and civil law.[9] In connection with this, by that same law, children are obliged to honor and obey their parents, and, in time of need, to help support them.[10] Canon 16 of the Council of Gangra subjects to anathema children who withdraw from their parents, when the parents are pious, and who do not render to their parents the honor due them.

V. THE DISSOLUTION OF MARRIAGE.


[1] Basilic. VII. 8, 5. XLV. 1, 16. XLVI. 1, 9. Cf. §. 138 of the Austrian Civil Code and §§. 113. and 114. of the Serbian Civil Code.

[2] Blastares. Β, 8 (Ath. Synt. VI, 129)

[3] Basilic. XLV. 2, 7. Nomocanon XIII, 5 (Ath. Synt. I, 305). Austrian Civil Code §§. 155—165. Serbian Civil Code §. 128—130.

[4] Basilic. XXXII. 2, 4. Austrian Civil Code § 166. Serbian Civil Code §. 131

[5] Basilic. lib. XXXII. tit. 1. et 2. Basil the Great, canon 26, and Balsamon’s commentary on canon 1 of Laodicea (Ath. Synt. III, 172).

[6] §§ 160 and 161 of the Austrian civil code; § 134, 135 of the Serbian civil code.

[7] The aforementioned passages from the Basilica, which are taken from Novels 18 and 89 of Justinian.

[8] Novel 74 of Justinian; § 162 of the Austrian civil code.

[9] Blastares. Π, 15 (Ath. Synt. VI, 378.) §§ 147–151 of the Austrian civil code; §§ 121–127 of the Serbian civil code.

[10] Deut. 5:16. Eph. 6:2. Col. 3:20. The Kormchaia, ch. 49, zachalo 2, 5. §§ 152–154 of the Austrian civil code; § 120 of the Serbian civil code.

§ 200. The Basis of the Dissolution of Marriage

One of the chief consequences flowing from the concept of marriage (§. 178) is that it is indissoluble (ἄλυτος, indissolubile) for as long as husband and wife both live, and for as long as the marriage answers to its three purposes: the physical, the ethical, and the religious-juridical. This indissolubility of marriage the Christian Church has affirmed still more strongly, having recognized marriage as a great mystery of human nature, which mystery, in Christianity, acquired a religious significance and became an image of the spiritual bond of Christ with the Church.

The indissolubility of marriage, according to the teaching of the Orthodox Church, is one of the essential properties of marriage. “What God hath joined together, let not man put asunder,” says the Holy Scripture.[1] Accordingly, to dissolve the marital bond between two persons lawfully married can be effected either by death, or by such a cause as overwhelms the ecclesiastical concept of the indissolubility of marriage and destroys its moral or religious foundation—which cause is likewise death, only in another form. Death itself, then, whether physical, moral, or religious, can dissolve the marital bond, can dissolve a marriage. This is the teaching the Orthodox Church bases both on its own concept of marriage, as a New Testament mystery, and on the significance of marriage for family, social, and religious life, and equally on the positive teaching of the New Testament law.[2] But by the dissolution of a marriage—or, to use the expression of the Gospel, by the putting asunder of husband and wife, which occurs by reason of a moral or religious death that has befallen a spouse—the commandment of the Gospel, that man is not to put asunder what God has joined together, is not transgressed, nor does this occur through an act of authority recognized by the Church as legislative; rather, it manifests itself of itself, because the marital bond has been broken, because the very foundation of the marriage between the spouses has ceased to exist, because the relevant purpose of the marital bond can no longer be attained—in a word, because there is no longer a marriage. The competent authority, therefore, does not dissolve the marriage, but merely juridically declares the sorrowful fact that a lawful marriage has been deprived of its foundation, and that it has consequently been put asunder by God Himself. And just as the Orthodox Church is strict in its teaching on the indissolubility of marriage and on the preservation of its sanctity, so too it is strict in its judgment as to when it must recognize the dissolution of some marriage.

The institution of marriage is as old as humanity itself, and the legislation on questions of both the contracting and the dissolution of marriage was, in the world, established long before Christianity was to appear. The Church, then, when it began to take charge of marriage, could only reform, in a certain direction, the institution of marriage, but could not transform it at its root; it could only exert a moral influence on the existing legal provisions concerning marriage and on the relations between spouses. On account of the dissoluteness of Roman social life at the time of the appearance of Christianity, the Roman civil laws on marriage in general, and on the dissolution of marriage in particular, were very far from that moral concept of marriage which is, by nature, implanted in the human heart. Repudium—that is, the dissolution of the marital bond—was left entirely to the will of the spouses, who availed themselves of it whenever it suited their personal reasons to do so. Conjugalis affectio (conjugal love) was the first condition of marriage, and as soon as that affectio ceased, each had the right to avail himself of the repudium, whether both spouses consented together to the divorce, or one of them sent the other a libellum repudii, and the marriage was thereby already dissolved.[3] The Roman laws of that time paid little heed to this matter, and freedom of divorce met with no legal obstacle whatsoever, being limited solely by the personal moral sentiment of the spouses concerned. The laws of a later period, issued in order to stem the constant divorces, were powerless against the general dissoluteness of Roman society. One-sided dissolution of marriage—that is, a declaration by one spouse that he dissolves the marriage—was in the main abolished; but there continued to exist, alongside this, divorce by consent (divortium ex consensu), and this stood under the protection of the law.[4]

Having entered into alliance with the state, the Church had to exert all its strength so that, amid that general social dissoluteness, the institution of marriage might be restored to its rightful footing, and so that, by the joint action of ecclesiastical and civil legislation, its sanctity might now be secured. Its first care in this matter was to bring about the abolition of that law by which husband and wife could separate by consent, the husband then to marry another woman, the wife to marry another man. The canonical teaching of the Church against this divorce by consent was established already in the earliest times of the Church.[5] It took the Church, however, several centuries of struggle and effort before it succeeded in bringing the civil Greco-Roman legislation, too, to forbid such divorce. Down to Justinian, individual emperors prescribed in their laws for what causes a marriage might be dissolved;[6] but there was as yet no law whatsoever against divorce by consent between husband and wife. Justinian himself, in the first years of his reign, recognized by law that every marriage might be dissolved if husband and wife agreed between themselves to this;[7] and it was only later that, by two separate laws, he forbade this, and ordained that a marriage might be dissolved only for certain designated causes, and this after a judicial sentence to that effect.[8] A few years later, the emperor Justin again restored the old law, that a marriage might be dissolved by mutual agreement (κατὰ συναίνεσιν, consensu).[9] It took, after that, a further three centuries before the standpoint of ecclesiastical law with regard to freedom of divorce was finally established in the civil Greco-Roman legislation.[10] After that period (the ninth century), a marriage could be dissolved only for precisely designated causes, and this by the competent authority. Divorce by consent was permitted only for the sake of some higher and worthy reason (εὔλογος αἰτία)—namely, when the spouses aspired to a more perfect life, which, according to the teaching of the Church, consisted in monastic asceticism.

Thanks to the Church’s efforts, the Greco-Roman legislation also determined for what particular causes a marriage might be dissolved. Death, whether physical, moral, or religious, can alone put asunder the marital bond between husband and wife. On the basis of the Gospel teaching already mentioned concerning this, ecclesiastical legislation issued the relevant canonical provisions as to what facts are to be regarded as the basis for judging one, another, or a third kind of death.[11] Having established these facts for itself, the Church then had, in keeping with the ecclesiastical-civil character of the institution of marriage, to see to it that the civil legislation adopted this same standard as well. Constantine the Great, in agreement with the bishops, issued in the year 331 a law forbidding divorce in general, except for adultery (adulterium) and such transgressions on the part of husband or wife as entail death or life imprisonment.[12] Succeeding emperors down to Justinian issued laws on divorce, now stricter, now milder.[13] Justinian, by one of his Novels (of the year 542), put an end to the vacillation that had prevailed until then in this matter, and established the fundamental rule for future times, as to when and for what causes a lawfully contracted marriage may be dissolved.[14] It prescribes, namely, that this may occur: a) when a transgression on the part of husband or wife is established that entails the penalty of death; b) when husband or wife falls into such a condition as may be regarded as equivalent to physical death; c) when adultery is shown in the marriage, or such an act as gives grounds to judge it as adultery; d) when the essential physical condition for marriage is lacking; and e) when husband or wife wish to devote themselves to an ascetic life. All these grounds for divorce are set out in detail in that Novel of Justinian, and we discuss them in the following section. By this Novel, and then by another one (of the year 556), every divorce is condemned that is not proclaimed on the basis of one of the causes there enumerated and that is not carried out by regular judicial process, and it is ordained that the husband or wife concerned is, in such a case, to be sent to a monastery for life, and their property divided between the heirs and the monastery; while those who proclaim some unlawful divorce are to be subjected to corporal punishment and sent to penal labor.[15] Since the provision of that first Novel of Justinian (of 542) on the grounds of divorce is fully consonant with the provisions of Orthodox canon law on this matter, and since that Novel itself was issued in agreement with, and at the instance of, the then Patriarch of Constantinople, Menas (536—552), that same Novel was already incorporated into the first redaction of the fundamental canonical collection of the Orthodox Church, namely into the Nomocanon of Fourteen Titles,[16] which, as we know, was later, in the tenth century, proclaimed as the collection binding on the whole Church. By this, the provisions of that same Novel acquired formal force in the Orthodox Church, and became authoritative for the ecclesiastical authority in all matrimonial divorce suits.[17] Other particular causes, mentioned in the Greco-Roman legislation and in ecclesiastical practice of later centuries, are nothing other than a more detailed application of what is contained in the mentioned Novel of Justinian.[18] On the basis of this Novel, and of what the canon-legal sources tell us in general about divorce, the grounds of divorce now in force for Orthodox canon law have been established.[19]


[1] Matt. 19, 6. The Orthodox dogmatic teaching on this is found in Macarius’s Dogm. Theology. §. 237, 2.

[2] Matt. 5:32. 19:3. 9. Rom. 7:2. I Cor. 7:15. 39.

[3] Cf. M. Troplong, De l’influence de christianisme sur le droit civil de Romains (Paris, 1868), p. 205–214.

[4] Cod. Justin. V. 17, 9: Si constante matrimonio, communi consensu tam viri quam mulieris repudium sit missum…. licebit mulieri non quinquennium expectare, sed post annum ad secundas nuptias convolare.

[5] Cf. Nomocanon XIII, 4 (Ath. Synt. I, 294).

[6] Cod. Theod. III. 16, 1. 2. Cod. Justin. V, 17, 8. 9.

[7] Nov. 22: de nuptiis cap. 3. 4.

[8] See n. 14 and 15 of this §

[9] Nov. a. 566. (Zachariae. III, 6). Cf. Nomocanon XIII, 4 (Ath. Synt. I, 298–299).

[10] Prochiron XI, 4 (Kormchaia ch. 48 gr. 11, 4). Basilic. XXVIII. 7, 6.

[11] See the following §.

[12] Cod. Theod. III. 16, 1.

[13] See the laws: of Julian of 363, of Honorius, Theodosius II and Constantius of 421, of Theodosius II and Valentinian III of 439 and 449, and of Anastasius of 497 (Cod. Theod. III. 13, 2. 16, 2. Cod. Just. V. 17, 8. 9).

[14] Nov. 117. c. 8. 9. 12. Basilic. XXVIII. 7, 1. 3. 5.

[15] Nov. 134 cap. 11: poena injusti repudii. Basilic. XXVIII. 7, 6 (Ed. cit. III, 226—227).

[16] Nomocanon XIII, 4 (Ath. Synt. I, 294—296). This same passage from the Nomocanon has also been translated in the Kormchaia, ch. 44, art. 13, 4. This same novel, in its main extract, is found in the syntagma of Blastares, Γ, 13 (Ath. Synt. VI, 176—177).

[17] The practical application of the provisions of this Justinian novel is reflected in the categorical manner in which the recognized canonists of the Orthodox Church mention it. Balsamon, in his commentary on the 5th apostolic canon, says: ἐκ τοῦ μὴ λύεσθαι σήμερον ἄλλως πως συνοικέσιον οἱονδήποτοῦν, εἰμὴ ἐκ τῶν αἰτιῶν τῶν ἐν τῇ ῥηθείσῃ νεαρᾷ περιεχομένων (Ath. Synt. II, 8); likewise Zonaras in his commentary on the 87th canon of the Council in Trullo (ib. II, 506), and likewise also Aristenus in his commentary on the 9th canon of Basil the Great (ib. IV, 123). The words of this last one in the Kormchaia read: “днесь же ни мужь ни жена разрушити сожитія не можетъ, аще не будетъ кая вина подобна, о нихъ же явѣ Јустиніанова новая заповѣдь повелѣваетъ” (the aforementioned edition I, 229).

[18] Cf. Ecloga II, 13 (in the Kormchaia ch. 49, art. 2, 9); Prochiron, tit. XI (in the Kormchaia ch. 48, art. 11: on the dissolution of marriage and on its causes). Novel 31 of Emperor Leo the Wise (Zachariae. III, 115—116). Σημείωμα of the year 1187 of Emperor Isaac Angelus (Ath. Synt. V, 321—323).

[19] They are set out chiefly in the Nomocanon XIII, 4 (Ath. Synt. I, 294—301) and in the syntagma of Blastares, Γ, 13: ὁ γάμος ἐκ ποίων αἰτιῶν λύεται (ib. VI, 175—179. The same in Latin: in Beveregii Synodicon II pag. 73—75. and in Leunclavii Jus gr.-röm I, 507—510). Cf. the aforementioned chapters (44, 48 and 49) of the Kormchaia. On the grounds for divorce under present-day civil legislation, see for Austria § 115 of the general civil code; for Serbia §§ 94—97 of the civil code; for Romania §§. 211—215 of the civil code; for Russia the Code of Laws, vol. X, part 1, arts. 37—56; for Greece the Hexabiblos of Harmenopoulos IV. 15, 2. 4. 6. 7. 11. 13. 14.

§ 201. Grounds of Divorce

According to the significance and kind of cause for which a marriage may be dissolved, the grounds of divorce are divided into those that entail a penalty for the spouse who caused the divorce, and, further, those in which neither spouse falls under any penalty.[1] Those causes entail a penalty which are bound up with a violation of the established laws on marriage; where there is no such violation, there can naturally be no penalty either. Of all the grounds of divorce that exist, some were established by ecclesiastical authority, others by civil authority. For Orthodox canon law, the former by themselves carry positive force, while, of the latter, those are valid which have been received into the fundamental canonical collection of the Orthodox Church, namely into the Nomocanon of Fourteen Titles. If some ground of divorce that the civil authority has established is not mentioned in that collection, then in such a case that ground does not hold good for canon law either, nor can some marriage be canonically dissolved on the basis of such a ground; and conversely, as soon as some ground introduced by the civil authority is found in that collection, canonical significance is thereby already recognized as attaching to that ground, and on the basis of it the marriage in question may be canonically dissolved. We shall enumerate in order the grounds of divorce, namely: a) those introduced by ecclesiastical authority and whose basis is in the canonical sources; further, b) those which the civil authority established, and which have been received by the Church as such; and finally, c) those which exist in civil legal sources, but which have not been adopted by the Church either materially or formally.

I. Canonical grounds of divorce:

1. Adultery, that is, when husband or wife breaks conjugal fidelity. This ground rests on divine law.[2] On the ordinance of that law rest the corresponding canonical provisions of the Church, which mention adultery as the first and chief ground for the dissolution of marriage.[3] Civil legislation, both old and new, agrees with the canons, placing adultery among the first grounds for divorce.[4] But given the Church’s concept of the exalted purpose of marriage, and having regard to the gravity of the transgression that the Church sees in adultery, and which transgression it equates, as to penalty, with murder, the Church has received as a basic ground for the dissolution of marriage also all those cases which the Greco-Roman legislation mentions, and which presuppose adultery and destroy the purpose of marriage and the foundation of the marital bond between husband and wife. Beyond adultery, actual and proven, canon law recognizes, in connection with adultery, also the following further grounds of divorce: a) when husband or wife, with criminal intent and against the continuance of the marriage, plot against one another’s life.[5] In such a case the innocent party has the right to demand a divorce. The husband has the right to demand a divorce b) when the wife deliberately kills the child conceived within her, thereby frustrating the chief purpose of marriage;[6] c) when the wife, with criminal intent, feasts with strangers;[7] d) when the wife, without justified reason and without her husband’s knowledge, spends nights in the houses of strangers;[8] e) when the wife, against her husband’s will, frequents public places unbecoming to an honorable woman.[8] The wife has the right to demand a divorce f) when the husband induces the wife to fornication with other men;[9] g) when the husband publicly and unjustly accuses the wife of adultery;[8] and h) when the husband, publicly or secretly, in his own house or outside it, lives with another man’s wife.[8]

2. If one party (husband or wife) apostatizes from the Christian faith. This ground for the dissolution of marriage likewise rests on divine law,[10] and on the basis of that the canons speak also of apostasy from the Christian faith as a ground for divorce.[11] Present-day civil legislation likewise mentions this same ground.[12]

3. Standing as godfather to one’s own begotten child. By canon 53 of the Council in Trullo, marriage of a godparent with the widowed mother of his godchild is forbidden (§. 192), and, consequently, those who contract such a marriage must be separated. Basing themselves on this, certain persons who wished to find a lawful ground on which to divorce their wives—or conversely—stood as godparent to their own begotten child, and thereby attained their purpose without fear of any penalty. In order to put a stop to this abuse, there was issued, in the eighth century, in connection with the said canon of Trullo, an imperial Novel by which this ground of divorce was legally established, along with the corresponding heavy penalty for the guilty party, and a prohibition against his entering into a new marriage.[13]

4. Ordination as bishop. Of this ground of divorce, canons 12 and 48 of the Council in Trullo speak. The latter of these canons permits that a husband who is chosen as bishop may be separated from his wife, provided the wife consents to the separation being carried out. In such a case the wife enters a monastery, which must be at a distance from the bishop’s place of residence, and the bishop is obliged to see to her maintenance.[14] — On the basis of this same canon 48 of Trullo it is established that a ground of divorce may likewise be recognized as

5. Entry into monasticism of husband or wife. And this may occur only when the wife freely consents that her husband become a monk, or the husband that his wife become a nun.[15]

II. Grounds of divorce established by civil authority, and which the Church, too, receives as such:

1. Conspiracy against the imperial power. This is the first among the grounds of divorce established by civil authority in the Greco-Roman state. The Church has received this as a ground of divorce on account of the gravity of the transgression, and on account of the severe penalty that this transgression entails.[16]

2. When a husband disappears and his whereabouts are unknown, the wife may, after the time established by law, demand that the marriage be dissolved, so that she may remarry; likewise, if one spouse maliciously abandons the other.[17] The canons permit the wife to remarry only when it is in fact proven that her husband has died.[18]

3. When the husband is incapable of performing the marital duty, the wife may demand a divorce. This is regarded as a justified ground for divorce when the husband has not been able to perform this duty for three full years from the day the marriage was contracted.[19]

III. Grounds of divorce in civil law which the Church does not recognize as such:

1. Insanity is mentioned by the Greco-Roman legislation as a ground of divorce, but the canon law of the Orthodox Church does not admit this.[20]

2. A contagious disease (λώβη, lepra, leprosy) is mentioned as a ground of divorce only in the Ecloga of the emperor Leo the Isaurian, but this too has not been received into Orthodox canon law.[21]

3. Many-year penal servitude—namely, when someone has committed some grave transgression that entails several years’ imprisonment. This is a provision of more recent civil legislation, by which the innocent party is permitted, if he or she so wishes, to demand a divorce.[22]

4. Insurmountable aversion between spouses. This ground of divorce is put forward, as though it held good for the Orthodox, in the civil law codes of Austria (1811) and Romania (1864);[23] but Orthodox canon law knows nothing whatsoever of this ground for the dissolution of marriage, nor do other, more recent civil codes that deal with the grounds of divorce for the Orthodox.[24]

That, on the basis of a ground recognized by Orthodox canon law, a divorce may be pronounced, it is prescribed, by both ecclesiastical and civil legislation alike, that one must proceed with great caution and not rush to a decision, but must investigate all the circumstances in detail and diligently, and repeatedly attempt to reconcile the estranged spouses and to have them mutually and forbearingly forgive the injury inflicted; and only when all such attempts have proved unsuccessful, and when the existence of a ground for divorce has been proven to the point of evidence, only then should the competent judge pronounce the divorce. Of the judicial procedure in this matter we have already spoken (§ 147, II, III).[25]


[1] This division is based on Justinian’s Novel 117. According to this division, the grounds for divorce are set out in Zhishman, Eherecht. S. 119. 731—783. In J. Hadschits, de causis matrimonium dissociantibus they are divided into A) Mors, namely: I mors naturalis, 1. certa, 2. paesumpta, II mors civilis, and B) Fornicatio s. adulterium, 1. certum, 2. praesumptum (pag. 9—19). Th. Mandics, De causis connubium discindentibus (p. 25), reduces all the causes to: death, fornication and apostasy from the faith, which are “stricte canonici matrimonii dissolvendi modi”.

[2] Matt. 19:9. Cf. Matt. 5:32.

[3] The related canons in Nomocanon XIII, 4 (Ath. Synt. I, 295) and Blastares Γ, 13 (ib. VI, 176).

[4] For Austria § 115 of the civil code, for Serbia § 94, 1 of the civil code, for Romania § 211 of the civil code, for Russia art. 45 of the aforementioned code of laws, for Greece Harmenopoulos IV. 15, 13, and for the Bulgarian exarchate part V, pt. 12 of the supplement to the exarchal statute.

[5] Nomocanon IX, 25. XIII, 4 (Ath. Synt. I, 193. 295). § 115 of the Austrian civil code; § 94, 2 of the Serbian civil code; § 215 of the Romanian civil code; Harmenopoulos IV. 15, 13. 14 for Greece; V, 13 of the supplement to the Bulgarian exarchal statute.

[6] Nomocanon XIII, 10 (ib. I, 312). Harmenopoulos IV. 15, 6, for Greece; § 115 of the civil and §§ 144—146 of the penal Austrian code.

[7] Nomocanon XIII. 4 (ib. I, 295). Harmenopoulos IV, 15, 13.

[8] Nomocanon, ib. Harmenopoulos, ib.

[9] Nomocanon, ib. Harmenopoulos IV. 15, 14.

[10] I Cor. 7:12–15.

[11] Canon 72 of the Council in Trullo, and the commentary of Archim. Ioann on this canon (II, 463–467). Nomocanon I, 10 (Ath. Synt. I, 51); Blastares Γ, 13 (ib. VI, 174).

[12] §. 94, 4 of the Serbian civil code

[13] Cf. Blastares Β, 8 (Ath. Synt. VI, 139) and the 15th canonical response of Peter the Chartophylax (ib. V, 371).

[14] See the commentaries of Balsamon and Zonaras on canon 48 of the Council in Trullo (Ath. Synt. II, 419–423). Cf. Nomocanon I, 23; XI, 8 (ib. I, 59, 258); Blastares Γ, 17 (VI, 190–191).

[15] Nomocanon XI, 1; XIII, 4 (ib. I, 251, 297). Harmenopoulos IV. 15, 11. This should also be compared with the 3rd canonical response of John of Kitros (Ath. Synt. V, 405).

[16] Nomocanon XIII, 4 (ib. I, 295). Harmenopoulos IV. 15, 14.

[17] Nov. 117 c. 11. Basilic. XXVIII. 7, 3. LX. 37, 13. Nomocanon XIII, 3 (Ath. Synt. I, 293); Harmenopoulos IV. 15, 16; Blastares Γ, 5 (Ath. Synt. VI, 162). §. 115 of the Austrian civil code; §. 94, 5, and §§. 95, 96, 97 of the Serbian civil code; Art. 45 of the aforementioned Russian code of laws; part V, pt. 9 of the supplement to the Bulgarian exarchal statute.

[18] Canons 31 and 36 of Basil the Great, canon 93 of the Council in Trullo, and Balsamon’s commentary on this last canon (Ath. Synt. II, 523–527).

[19] Nov. 22. c. 6. Nov. 117. c. 12. Basilic. XXVIII. 7, 4. Nomocanon XIII, 4 (Ath. Synt. I, 296); §§. 100, 101 of the Austrian civil code; §. 93, 4 of the Serbian civil code; Art. 45 of the aforementioned Russian code of laws; part V, pt. 14 of the supplement to the Bulgarian exarchal statute

[20] Cf. the 15th canonical response of Timothy of Alexandria and Nomocanon XIII, 30 (Ath. Synt. I, 330).

[21] Ecloga II, 13. Cf. this in the Kormchaia, ch. 49, zachalo 2, 9 (aforementioned ed. II, 179). In part V, pt. 7 of the supplements of the exarchal Bulgarian statute it is stated that because of “лудость или епилипсиа бракъть не разторгава, освѣнъ въ краенъ случай”.

[22] § 115 of the Austrian civil code; § 213 of the Romanian civil code; § 94, 3 of the Serbian civil code; art. 45 of vol. X of the Russian Code of Laws.

[23] § 115 of the Austrian civil code and § 214 of the Romanian civil code. This entered the Austrian civil code from the marriage patent of Emperor Joseph II of March 6, 1786, which in § 57 mentions odium capitale inter conjuges as a ground for divorce for Protestants; and later, when by a decree of the Vienna Court Chancellery of Nov. 20, 1820 it was established that the provisions of § 115 of the civil code were to apply to the marriages of der nicht unirten Griechen in the Austrian monarchy, it was assumed that this Protestant ground for divorce (odium capitale) applied to the Orthodox as well, and in accordance with that it was also practiced in divorce suits. Meanwhile, had attention been paid to the true sense of the words used at the beginning of this § 115, “gestattet das Gesetz, nach ihren Religionsbegriffen”, and had those words not been taken the way Th. Dolliner (Ueber die Auflösbarkeit der Ehe zwischen nicht katholischen christ. Religions-Verwandten, besonders zwischen nicht unirten Griechen, zur Erläuterung des §. 115. des a. b. G. B. [Materialien für Gesetzkunde und Rechtspflege in den oesterreich. Staaten von D. C. J. Pratobevera. Wien, 1821. Bd. V. S. 10—15]) would have them mean, i.e. “because that agrees with the religious notions of their church”, but in their actual sense, namely “insofar as their religious notions allow this”, as is proper, and as Th. Pachmann has soundly demonstrated (Lehrbuch des Kirchenrechts. III. Aufl. 1865. Bd. II, S. 406—408), there would never have been the claim that “irresistible aversion between the spouses” is regarded as a ground for divorce also by the canon law of the Orthodox Church, as, e.g., Kuzmany (Eherecht. S. 474) even wished to prove scientifically, citing, quite without foundation, as if this ground for divorce were mentioned also in the Nomocanon of Fourteen Titles.

[24] Ἀκατάλλακτον μῖσος (irresistible hatred) is mentioned as the ground on account of which one marriage was dissolved, in a synodal decision of Constantinople of December 1315 (Acta Patr. Constantinopolitani. I, 29). Zhishman (Eherecht S. 788. Anm. 2) designates this decision, entirely correctly, as “durch keine kanonische Satzung gerechtfertigte.” When J. Hadschits in his aforementioned treatise (p. 39) also adduced odium implacabile, as a ground for the dissolution of marriage juxta disciplinam orthodoxae ecclesiae orientalis, he did so certainly because on the basis of § 115 of the Austrian civil code the practice had been introduced in the Metropolitanate of Karlovci of dissolving marriages also on this ground, and not because the disciplina orth. ecclesiae prescribes this.

[25] Cf. also Zhishman, Eherecht. S. 784—789. In Serbia, §. 102 of the Civil Code mentions “separation from common cohabitation” as a transitional measure before divorce. The same is mentioned also in §. 11 of the synodal statute in Greece, τὸν ἀπὸ τραπέζης καὶ κοίτης χωρισμόν (separatio quoad mensam et thorum). But such “separation” is entirely unknown to Orthodox canon law; rather, it was taken from the Latin Church.

§ 202. Legal Consequences of Divorce

The legal consequences of divorce concern, on the one hand, the spouses themselves who are divorced, and on the other hand, their children.

Divorce dissolves entirely the marital bond that had existed, and restores husband and wife to the position between them in which they stood before the marriage. Their property relations are today settled—in the Eastern patriarchates, by the competent ecclesiastical authority, and in the other local churches, by the civil authority, according to the regulations in force there in that regard.[1] Following the pronouncement of the divorce, husband and wife are freed from all mutual rights and duties toward one another, and are thus in a position to be able to contract a new marriage. In this regard, the competent authority judges with an eye to the kind of cause that occasioned the divorce, and to the guilt of the party concerned in it. The party that gave cause for the divorce was permitted, by Justinian’s 22nd Novel, to enter a new marriage only five years after the pronouncement of the divorce of the first marriage. This has in the main been adopted in ecclesiastical practice as well, save that here the canonical prescriptions on the length of penance for a given transgression are taken into account; and only once that time has fully elapsed, and it is found that the person in question has fully repented his sin, is he then permitted to enter a new marriage.[2] This holds, moreover, for all grounds of divorce except adultery, which bars forever the person who falls into it from entering a new marriage.[3] The innocent party is permitted, without any restraint, to contract a second marriage—naturally under observance of all those prerequisites which the law prescribes for every other lawful marriage.

It is not merely permitted, but the law even recommends, that divorced spouses, where possible, again be reconciled and re-establish their former marital bond.[4] In such a case—that is, if the divorced spouses agree that they will again live in the marital bond—then, in accordance with the prescriptions of the law, one must proceed entirely as though an altogether new marriage were being contracted, and everything that is established for an ordinary marriage must be strictly observed.[5]

As regards the children found after a dissolved marriage, it is prescribed that these children remain with the innocent party to the divorce—although the competent authority may order otherwise, if it finds this more expedient and beneficial for the children. Care for the upbringing of the children rests upon the father, whether or not he was at fault in the divorce; but in the case of the father’s poverty and the mother’s wealthier condition, this care passes to the mother. The settling of this question, too, falls within the competence of the authority that pronounces the divorce.

VI. EXTRAORDINARY MARRIAGES.


[1] §§. 1264—1266. of the Austrian Civil Code. For the older period Zhishman, Eherecht. S. 792—795. and Zachariae, Geschichte des gr.-röm. Rechts. S. 64 fg.

[2] Nomocanon IX, 2. XIII, 2 (Ath. Synt. I, 178. 276).

[3] See the various marriage-dissolution rulings of Abp. Demetrius Chomatenus in the manuscript Cod. Monac. gr. 62., as adduced by Zhishman, Eherecht. S. 733. Anm. 4. S. 735. Anm. 2., and others. Cf. T. Barsov, On the Consequences of the Dissolution of Marriage in the Case of Adultery, Christian Reading. 1882. I, 799—842.

[4] Cf. Nomocanon XIII, 2 (ib. I, 274 ff.)

[5] Cf. Nomocanon I c. Basilic. XXVIII. 5, 21. For the Karlovci metropolitanate see the synodal decision of Sept. 29, 1884, no. 7. See also §. 118. of the Austrian Civil Code. In Serbia, by the decision of the council of bishops of Nov. 16, 1899, no. 32, divorced spouses who agree to resume their former married life are not given a wedding, but the priest only blesses them, after the pertinent penance, and reads to them the prescribed prayer.

§ 203. The Second and the Third Marriage

The first marriage (πρῶτος γάμος), that is, the marital bond which a young man and a maiden have entered, is regarded as ordinary, regular, and pious (εὐτάκτος καὶ ὅσιος). This is the teaching of holy Scripture and of the Fathers and teachers of the Church, who hold in high esteem and praise those who, upon being widowed, preserve bodily continence and do not enter a new marriage.[1] Accordingly, the second marriage (δευτερογαμία), when a widowed person enters the marital bond a second time, is regarded as an indulgence (συγχώρησις) toward human weakness and as something already outside the [normal] order. From this standpoint of indulgence, a second marriage is permitted to Christians.[2] But this permission is bound up with certain restrictions, which show the Church’s view that it does not approve of the bodily incontinence of widowers and widows; and the canons accordingly provide: 1, that everyone who wishes to marry a second time must undergo the appropriate penance;[3] 2, that those entering a second marriage cannot be married with the same rite as those entering a first marriage, but according to a special church rite;[4] 3, that a priest may not participate in the weddings of those in a second marriage[5]; and 4, that no one in a second marriage may be received into holy orders.[6]

If the Church is thus strict with regard to a second marriage, she is stricter still with regard to a third marriage (τριτογαμία). Basil the Great, in his 4th canon, says that those who overstep the bounds of a second marriage and wish to marry a third time are not worthy to be called by the name of husband and wife, for a third marriage, according to this canon, is equivalent to polygamy (πολυγαμία) or to condemned fornication (κεκολασμένη πορνεία); and according to the 50th canon of the same holy father, a third marriage is a defilement of the Church (ῥυπάσματα τῆς ἐκκλησίας). But since this third marriage had been permitted by Greco-Roman legislation from the most ancient times, and Christians wished to avail themselves of this permission, the Church, in order to forestall a greater evil, permitted the third marriage, subjecting those who wished to enter a third marriage to a five-year penance.[7] At the Council of Constantinople of the year 920, the following ordinance was issued on this matter: a) whoever is forty years old and has no children, and wishes to marry a third time, shall for five years be barred from Holy Communion; b) whoever is forty years old and has children is forbidden to enter a third marriage; c) whoever is thirty years old and has children from earlier marriages, and nonetheless wishes to enter a third marriage, shall for four years be deprived of Holy Communion; d) whoever is thirty years old and childless may be permitted a third marriage, but must likewise undergo the corresponding penance; and e) a priest who transgresses this ordinance is subjected to a seven-year penance.[8]

The fourth marriage (τετραγαμία) is forbidden in the Orthodox Church (§ 188, I, 8).


[1] I Cor. 7, 8. Epiphan., haer. XLVIII, 9. Chrysost., de monandria.

[2] I Cor. 7, 8. 39—40. Rom. 7, 3. Clem. Alex., Strom. III, 12. Athenag., Suppl. pro Christ. cap. 33. Greg. Naz., Orat. 31. Nomocanon XIII, 2 (Ath. Synt. I, 275) Neither Roman law nor the old German law regarded second marriage with approval. See Dr. J. Unger, Die Ehe in ihrer welthistorischen Entwickelung (Wien, 1880). S. 170 fg.

[3] Laod. can. 1., Basil the Great can. 4., of John the Faster περὶ διγάμων καὶ τριγάμων (Ath. Synt. IV, 438).

[4] Nicephorus of Constantinople can. 2 (Ath. Synt. IV, 427). Nicetas of Heraclea resp. 1 (ib. V, 441). See in the Trebnik the “послѣдованіе о двобрачномъ.”

[5] Neocaes. can. 7. and the commentary of Balsamon on this canon (Ath. Synt. III, 81). The aforementioned answer of Nicetas of Heraclea.

[6] Ap. can. 17. 18. Basil the Great 12. the epistle of Nicephorus the chartophylax (Ath. Synt. V, 399). Nomocanon I, 23. IX, 29. (ib. I, 59. 211). Blastares. Γ, 4 (ib. VI, 155—156). the Nomocanon appended to the Great Trebnik 182.

[7] My commentary on canons 4 and 50 of Basil the Great. Rules. II, 354. 403.

[8] Τόμος τῆς ἑνώσεως of the year 920. See on this τόμος on p. 121 of this book, note 3.

§ 204. Mixed Marriages

By the more recent terminology, a mixed marriage (γάμος μικτός) is the term for the marital bond between two persons belonging to different Christian confessions. In view of the religious purpose of marriage, which we have seen in the concept of marriage (§ 178), and in view of the need for husband and wife to support one another in the cultivation of religious feeling and to do this jointly also with regard to their children—which is impossible to attain in a family in which husband and wife are not of one faith—the Church has never been able to approve a mixed marriage, just as she cannot approve it today. But even though the Church does not approve such a marriage, she must nevertheless tolerate it, for such marriages have been contracted since the most ancient times of the Church and have stood under the protection of the civil laws; and so the Church too, in order to forestall a greater evil and to remove a possible occasion of scandal, has had to permit such marriages in extraordinary circumstances, taking care that at least the essential Orthodox character be preserved of the family that arose from the mixed marriage, and that the children be raised in the teaching of the Orthodox Church. It is owing to the influence of the Church that the older Roman legislation was modified in this sense, and new laws on this question were issued by the Emperor Justinian. While recognizing as fully lawful only that marriage which is contracted between two persons of the same faith, a mixed marriage between an Orthodox and a non-Orthodox person is permitted in exceptional cases, save that the children of such a marriage must be baptized and raised in the Orthodox Church, and in any resulting matrimonial suits the Orthodox spouse must enjoy every advantage over the non-Orthodox spouse.[1]

This did not, however, permit every mixed marriage without distinction, such that an Orthodox person could marry any heterodox Christian person indiscriminately. A distinction is drawn between the marriage of Orthodox persons with heretics and the marriage of Orthodox persons with schismatics. On the former—that is, on the marriage of Orthodox persons with heretics—the 72nd canon of the Council in Trullo ordains: “It shall not be permitted to an Orthodox man to be joined to a heretical woman, nor to an Orthodox woman to be wed to a heretical man; and should it be discovered that anyone has done such a thing, the marriage is to be considered invalid, and the unlawful union is to be dissolved. For that which cannot be mixed ought not to be mixed, nor should the lamb be joined with the wolf, nor the lot of sinners with the inheritance of Christ; and whoever transgresses what we have here established shall be excommunicated. But if some, while still in unbelief and not yet numbered among the flock of the Orthodox, were joined in lawful marriage, and afterward one of them, choosing the good, turned to the light of truth, while the other remained fettered by error, unwilling to turn his eyes to the divine rays—[in that case], if it is pleasing to the unbelieving wife to live with the believing husband, or conversely to the unbelieving husband with the believing wife, let them not be separated, according to the divine Apostle: for the unbelieving husband is sanctified by the believing wife, and the unbelieving wife is sanctified by the believing husband.”[2] This canon merely repeats and confirms the canonical ordinances on this question from an earlier time,[3] condemning every marriage of an Orthodox person with a heretical person, except for that case which the Apostle Paul mentions in the passage cited in the canon.[4] What heresy is, and whom the Church regards as a heretic, we have already discussed.[5]

The canon law of the Orthodox Church judges the marriage of Orthodox Christians with schismatics differently. The Church permits such a marriage whenever a justified need makes itself felt and when it is thereby a matter of forestalling some greater evil. What schism is, and who is regarded as a schismatic, we have stated (§ 149, 3). With regard to marriage between an Orthodox and a schismatic person, the following rules apply: 1) such a marriage should be prevented by every means possible; and if it is not possible to succeed in this, one should 2) endeavor that the schismatic party accept the Orthodox faith; if this is not achieved, one should 3) require a written undertaking from the schismatic party that he will not hinder the preservation of the Orthodox faith and all Orthodox customs within the family; and 4) that all children born of such a mixed marriage will be raised in the Orthodox faith.[6]

The question of mixed marriages between Christians of different confessions is today regulated in the several states by civil legislation, according to the position which the Orthodox Church occupies in the given state vis-à-vis the other confessions, and with regard to the so-called liberal spirit which prevails to a greater or lesser degree in one state or another.[7] The Church respects, and is bound to respect, the civil laws on this question in so far as they do not conflict with the ecclesiastical prescriptions on mixed marriages. In the contrary case she will recognize the civil validity of the particular mixed marriage that has been contracted contrary to her prescriptions on the matter, but she cannot recognize such a marriage as having the standing of a lawful church marriage.


[1] Nov. CIX. c. 1. Nov. CXV. c. 3. §. 14. Cf. Basilic. I. 1, 55. XXXV. 8, 36. Nomocanon XII, 2. 13 (Ath. Synt. I, 262. 271). Μὴ λαμβανέτω Ἰουδαῖος Χριστιανήν, μήτε Χριστιανὸς Ἰουδαίαν, μήτε αἱρετικὸς καὶ ἀλλότριος τῆς πίστεως κατά τινα πρόφασιν Χριστιανοῖς πρὸς γάμον συναπτέσθω. Blastares. Γ, 12. (Ath. Synt. VI, 175).

[2] See my commentary on this canon. Rules. I, 557—560.

[3] Laod. 10. 31., Carth. 21., IV Ecum. 14. and my commentaries. Rules. I, 362. II, 75. 91. 155.

[4] 1 Cor. 7, 14.

[5] §. 149. 2., and see also note 225 on p. 559 of my edition of the Rules.

[6] Cf. Χριστοδούλου Πρόχειρ. νομικὸν, σελ. 216. See what Zhishman says über die Zulässigkeit der Ehe mit Schismatikern (Eherecht. S. 524 fg.).

[7] See in Austria the law of December 31, 1868, and in regard to children born in a mixed marriage the law of May 25, 1868; in Greece the law of October 15, 1861. Cf. on this also Zhishman, Eherecht. S. 555 fg.

§ 205. Various Kinds of Marriage

In the science of matrimonial law, various kinds of marriage are mentioned, among which the Church regards some as fully canonical (if, of course, they are contracted according to the ecclesiastical prescriptions), declares others subsequently canonical if the relevant matrimonial impediment that existed at their contracting is removed and the prescribed matrimonial conditions are satisfied, while a third group she does not recognize as canonical at all. To the first kind belong the morganatic marriage and the axiomatic marriage; to the second, the marriage by proxy, the putative marriage, and the marriage of conscience; to the third belongs the civil marriage.

1. The morganatic marriage. This is the name given to a marriage contracted between two persons of different social rank, in which the husband or wife—and likewise the children—do not enjoy all those rights as to family standing and inheritance that they would otherwise enjoy in a regular marriage. Even in ancient Roman law such a marriage was looked upon with disfavor, yet it was nevertheless tolerated, just as it continued to be tolerated through the centuries afterward.[1] It is called, among the Germans, a morganatic marriage (matrimonium ad morganaticam) for the reason that in such a marriage the wife, together with her children, had to content herself, out of the husband’s whole estate, only with that which she received as a gift after the first wedding night (Morgengabe, donum matutinale).[2] Such a marriage, moreover, provided only that it was otherwise conducted according to the canonical prescriptions, has always been regarded by the Church as lawful and fully equal to any other regular marriage.

2. The axiomatic marriage. In Greco-Roman legislation, ἀξίωμα ἐν τοῖς ἐπαρχίαις was regarded as an impediment to marriage—that is, it was forbidden to the political governor of a province, and to his male children, to marry any woman belonging to that same province while he held that office.[3] Such a marriage, if contracted, was regarded as unlawful, and could be recognized only once the governor concerned had left the province. The motive for not recognizing such marriages was the preservation of the interests of the public service and its objectivity. From this standpoint the canonists too have sometimes regarded such a marriage as impermissible.[4] But this was only the personal opinion of individual canonists, and the Church recognized the lawfulness of such marriages, provided no other matrimonial impediment was present.

3. Marriage by proxy (per procuratorem) is the name given to a marriage in which the bridegroom and bride do not personally declare their consent to the marriage, but one of them is represented by another empowered person, who signs the marriage contract for the absent spouse in the presence of witnesses. The power of attorney in such a case must be in writing, must contain in detail everything pertaining to such a marriage, and must be approved by the competent authority.[5] The Church can recognize such a marriage contract only once the new spouses personally present themselves to the competent priest and, in the presence of witnesses, confirm their consent to the marriage and receive the blessing of the Church; and only from that moment—provided all the other legal prescriptions concerning marriage have otherwise been satisfied—does the Church recognize such a marriage as canonical.[6]

4. The putative marriage (matrimonium putativum). This is the name given to a marriage that was contracted while some matrimonial impediment existed of which the spouses were unaware, or at least of which one of them was unaware. Such a marriage was regarded as canonical and the children fully legitimate.[7] When the impediment that existed for the marriage is discovered, a subsequent dispensation must at once be sought from the competent authority so that the marriage may be convalidated. In this matter the ecclesiastical authority is always as indulgent as it possibly can be.[8] But if the dispensation cannot be granted at all, and the marriage therefore cannot be convalidated, then that marriage is dissolved, and should a child happen to be born afterward, it can no longer be regarded as legitimate.[9]

5. The marriage of conscience (matrimonium conscientiae) was the name given to a marriage that was contracted in secret, without the prescribed banns and in a hidden place, yet still before a priest and two witnesses. This form of marriage was employed in extraordinary circumstances, and such a marriage was not entered in the ordinary parish register of marriages, but in a special book appointed for that purpose.[10] Since a marriage must be publicly contracted in church, and secret marriages (λαθρογαμία) are strictly condemned in the canons of the Orthodox Church (§ 186), the Church does not recognize these marriages of conscience either.[11]

6. The civil marriage (mariage civil) is a product of the religious and social struggle that arose in Western Europe in the 16th century and reached its culmination at the time of the French Revolution. This marriage is contracted independently of the Church, before a state official. There are no church banns; instead, notice is given by means of a civil proclamation, and the marriage itself is contracted according to the particular form prescribed for that purpose by the civil authority. Civil marriage has been introduced in almost all the states of Western Europe, and in most of those states it is obligatory—that is, only such a marriage is recognized as lawful. It is obligatory also for the Orthodox in the Kingdom of Romania and in Hungary. In some Western states such a marriage is only optional—that is, it is left to the parties to marry either by civil marriage or by church marriage, to which civil consequences are also recognized. In Austria there exists the civil marriage of necessity (Notzivilehe)—that is, for such persons to whom the Church, on account of certain canonically established matrimonial impediments, cannot permit marriage; such persons then contract a civil marriage, provided there is no civil impediment (§ 147, III). Civil marriage is contracted, as we have said, independently of the Church, and accordingly, for the Church, in the sense of the dogmatic and canonical teaching on marriage, such a marriage does not exist, nor can she recognize it. She recognizes only that marriage which is contracted according to the legal prescriptions contained in her own canonical collections; and if those who have already contracted a civil marriage wish that the Church, too, recognize their marital bond, they must be properly married in church.[12]

CHAPTER FOUR. The Corporate Life of the Church.


[1] Cf. Digest. XXIII. 2, 42. §. 1.

[2] In Christodoulos (the aforementioned book, p. 223) this marriage is designated as forbidden on the basis of διαφορὰ κοινωνικῆς τάξεως. In the West it is called matrimonium ad legem Salicam, because it was most in use among the Salic Franks. It is also called Ehe zur linken Hand, on the left or weaker hand of the husband, by which it was intended to indicate symbolically that the wife does not enter the husband’s family nor come under his full protection, and consequently that she has no share in his position by estate in society, nor do her children have any right to her husband’s name and inheritance. The Austrian civil code does not recognize morganatic marriage. See §§. 92. 146. 732—734. 757—759. 765. 796, etc.

[3] In Christodoulos p. 224. Digest XXIII. 2, 38. XXXIV. 9, 2. §. 1. Basilic. XXVIII. 4, 20. LX. 42, 2.

[4] Balsamon. commentary on the Nomocanon XIII, 2, and his interpretation of canon 27 of Basil the Great (Ath. Synt. I, 278. IV, 162).

[5] Digest. XXIII. 1, 5. L. 14, 3. Basilic. XXVIII. 1, 3. 14. LIV. 15, 3. The Austrian civil code §. 76: “Die feierliche Erklärung der Einwilligung zur Ehe kann mittelst eines Bevollmächtigten geschehen; doch muss hierzu die Bewilligung der Landesstelle erwirkt, und in der Vollmacht die Person, mit welcher die Ehe einzugehen ist, bestimmt werden. Die ohne eine solche besondere Vollmacht geschlossene Ehe ist ungiltig. Ist die Vollmacht vor der abgeschlossenen Ehe widerrufen worden, so ist zwar die Ehe ungiltig, aber der Machtgeber für den durch seinen Widerruf verursachten Schaden verantwortlich.”

[6] Balsamon. interpretation of canon 27 of Basil the Great (Ath. Synt. IV, 164).

[7] Cod. V. 5, 4. Digest. XLVIII. 5, 38. §. 7. Basilic. LX. 37, 39. Balsamon, comm. on canon 26 of the Council in Trullo (Ath. Synt. II, 363).

[8] Blastares. Γ, 9 (Ath. Synt. VI, 168).

[9] Balsamon, comm. on canon 13 of Theophilus of Alexandria (Ath. Synt. IV, 352).

[10] Schulte, Eherecht (Giessen, 1855). S. 69—70.

[11] In Austria the civil code does not recognize such marriages, since the feierliche Erklärung der Einwilligung is considered a fundamental condition of marriage. See §§. 75—77. and 127. of the same code.

[12] See the epistle of the Karlovci council of bishops of Sept. 17, 1895. On the manner of concluding civil marriage in Hungary, see §§. 28—40. of law article XXXI of 1894. In Austria the form of concluding a civil marriage (when there is necessity) is prescribed in Art. 2 of the law of May 25, 1868, and see also the ministerial ordinance of July 1, 1868 (R. G. Bl. № 80). On civil marriage in general see Zhishman, Eherecht S. 160—165., and likewise Berdnikov, The Form of the Concluding of Marriage among the European Peoples in Its Historical Development, p. 34 ff.

§ 206. General Overview

The corporate life of the Church manifests itself in monasticism and in the church brotherhoods. The aim of monasticism is to afford individual persons the possibility of attaining the greatest possible moral perfection, subduing the body and lifting up their spirit toward heaven; the task of the church brotherhoods, on the other hand, is that, through the joint action of many, certain established aims be attained which concern the advancement of the Church and her institutions, and the moral good of society.

I. MONASTICISM.
§ 207. The Significance and Origin of Monasticism

Monasticism is a product of the moral spirit of Christianity, which in individual persons arouses the striving toward higher perfection. In itself monasticism does not have the character of necessity, and there was a time in history when monasticism did not exist. The priesthood exists by divine right, and Christianity cannot be conceived without the priesthood; monasticism does not exist by that right, and therefore does not possess in the Christian Church that necessity which the priesthood has. It has significance in the Church as a fellowship of persons who, according to the rules of that fellowship, are able to dedicate their whole life to God, and so serve toward the strengthening of the Church and as an example of Christian virtues. Monasticism has, further, this significance too: that it has furnished, as it still furnishes today, capable men who are to occupy the highest hierarchical positions in the Church.

Monasticism formed itself by degrees. In the very beginning of the Church, many devout Christians, the better to serve and please God, abstained from every earthly comfort, that they might thereby merit eternal salvation. Such men withdrew from everything that might dissipate their spirit and turn them away from the goal to which they aspired, but they did not abandon worldly society, nor the services which society and the Church laid upon them. The persecutions against Christians, which raged most fiercely in the third century, moved many such men to hide themselves in deserts and caves, so that in those solitary places they might have greater freedom to perform works of piety and might more easily escape the temptations of the world. To this way of life such men were afterward driven also by the licentiousness that took hold of society when Christianity became the dominant religion in the Roman state, and when many, especially from the higher class, embraced that religion more for reasons of state than out of conviction. These causes led those devout men to settle entirely in solitary places, leading a hermit’s life and no longer thinking of a return among men. The most distinguished of those who gave themselves to such a life, and who may be called the first founders of monasticism in the East, were: Paul of Thebes († 340), Pachomius the Great († 348), Anthony the Great († 356), Hilarion († 371), and Macarius of Egypt († 390). Around these men, who were far renowned for their holy life, many others gathered who wished to lead the same life, and already in Pachomius’s time their number was reckoned at over 7,000, who, after his example, lived solitary in the deserts. On account of their solitary manner of living they were called ἀναχωρηταί, ἐρημιταί, μοναχοί (καλόγηροι), and on account of their manner of life, ἀσκηταί. Pachomius was the first to gather, in Egypt, various anchorites into several groups, in each of which there were several dozen of them, and they had to lead a common life, κοινὸν βίον, and were therefore called κοινοβῖται (coenobitae, cenobites), and the place where they lived was called κοινόβιον (coenobium). Such κοινόβια began afterward to be established also in other places of the East, and were called by the general name μοναστήρια (monasteries, monasteria), in which several dozen, and sometimes even a hundred, monks lived. In the fourth century women too began to devote themselves to such a life, as did men, and special monasteries (μοναστήρια γυναικεῖα) were built for them. There existed also double monasteries (μοναστήρια διπλᾶ), in which, under the direction of one superior, both monks and nuns lived; but such monasteries were soon afterward abolished.
§ 208. The Regulation of Monasticism

Just as anchorites (solitaries, hermits) existed before Pachomius’s time, so too did they exist after the establishment of the cenobitic monastic life. These anchorites lived in solitude in some desert, and there practiced Christian asceticism and prayed to God each according to his own understanding. They had no need of any particular established rules, nor was it possible for anyone to prescribe rules for how they were to strive, since they stood outside all superiors’ oversight.

The case of the cenobitic monks was quite different. Living in community, these monks had to have certain rules that would determine the manner of their life in the monastery, their mutual relations, and their position with regard to the monastic superior. Pachomius the Great, as soon as he had established the cenobitic life (§ 207), at once (around the year 325) also wrote rules for his monks. There are 194 such rules in all, of which 142 are strict rules, and 52 are various additions and clarifications of the basic rules. All the rules concern prayer, the refectory, occupation, and monastic life in the monastery generally, and how one may become a brother of the monastery.[1]

Pachomius’s rules did not touch in detail upon every side of monastic life, and this was the cause that in some monasteries the superiors concerned proceeded in various questions according to their own personal judgment, and disorders sometimes occurred as a result. Basil the Great wished to forestall this, and to that end he composed (around the year 362) for the monks fuller rules in catechetical form—that is, in questions and answers. Of these rules of Basil there are 50 longer ones (ὅροι κατὰ πλάτος) and 313 shorter ones (κατ᾽ ἐπιτομήν), and by these rules the whole of cenobitic monastic life must be ordered.[2] Basil composed these rules of his on the basis of holy Scripture, the church prescripts, and the rules of Pachomius. The substance of all Basil’s rules is this: the monk must renounce the world and all the comforts of the world, and for this reason he may possess nothing of his own, and whatever he receives, all of it must pass into the ownership of the monastery of which he is a brother; he must be humble in the strict sense and unconditionally obedient to his immediate superior and to all his elders; he must subdue his body and stifle bodily desires, and for this reason is obliged always to fast and to submit to bodily labor; and since the purpose of his whole earthly life is only eternal salvation, he must dedicate himself wholly to God, must think always of God, must pray unceasingly to God, must read the holy books, and in conversation with his brothers his talk must always be only of God and of eternal salvation. That every monk will fulfill all this strictly and unconditionally, he solemnly vows, and this constitutes those monastic vows of which we speak further below (§ 211). Basil’s aforementioned rules were adopted by the whole of eastern monasticism. On their basis there were afterward composed, in the more notable eastern monasteries, particular statutes or typika, which were then adopted also by all other monasteries, down to this day.

From the East monasticism passed also to the West. This was already in the middle of the fourth century, when, during the reign of the Emperor Constantius, Athanasius the Great spent several years as an exile at Rome and in the West, together with two monks from the East, Amonius and Isidore. From these holy men the men of the West became acquainted with monasticism. Athanasius’s preaching on the sublimity of monasticism stirred up in many in the West a love for that estate, although at first that estate could not altogether take firm root there. Only when Ambrose of Milan began, in the third quarter of the same century, to extol monasticism in his sermons, and when he himself founded a monastery near Milan, prescribing for that monastery those rules which Basil the Great had sent him, did monasticism then become firmly established in the West. To this, Jerome of Dalmatia († 420) and Augustine of Hippo († 430) afterward contributed a great deal, so that by the second half of the fifth century there were monasteries in all the Christian provinces of the West. And in all these monasteries the monks lived according to those rules that were in force in Ambrose’s monastery at Milan—that is, according to the rules of Basil the Great. But the western monks could only with difficulty accommodate themselves to the strictness of Basil’s rules, for all their devotion to asceticism, and for this reason monasticism could not develop as luxuriantly in the West as it did in the East. To this the renowned western ascetic Benedict of Nursia († 543) turned his attention. Having founded a monastery at Subiaco (near Rome), and having studied the causes on account of which Basil’s rules could not be carried out in the West in their full strictness, Benedict composed for his monastery special rules, in which he set forth, in a milder form, the prescripts of Basil’s rules, adapting them to the climatic and social conditions of the West. When Benedict afterward founded the well-known monastery at Monte Cassino, he there had occasion to test in practice the value of his monastic rules. This monastery of Monte Cassino, with Benedict’s rules, served as the model for all the other monasteries of the West down to the beginning of the thirteenth century, when the new monastic orders (Franciscan, Dominican, and others) began.

Benedict’s rules number 73, and their relation to Basil’s rules we have already mentioned. There is only one novelty in them, and that is the novitiate, of which nothing is said in Basil’s rules, and which was prescribed for eastern monasticism only in the ninth century.[3]

We have said that Basil’s monastic rules served as the basis for the statutes or typika of the more notable eastern monasteries. Among these monastic statutes, three are the principal ones: that of Jerusalem, that of Studion, and that of Athos. The first, that of Jerusalem, was composed in the year 561 by Sabas the Sanctified (Σάββας ὁ ἡγιασμένος) for the monasteries of Palestine.[4] The second was written by the renowned Theodore, hegumen of the Studion monastery in Constantinople (τῆς μονῆς τοῦ Στουδίου), in the year 789.[5] The third, finally, was written around the year 970 by Athanasius, founder of the Athonite Lavra (τῆς λαύρας τοῦ Ἄθωνος).[6] In their essence all three of these statutes are alike, and differ only in particulars, according to the local circumstances of the respective monasteries. The most complete is the Studion statute. This statute was adopted for the Kiev Lavra in the eleventh century by Theodosius of the Caves, and from that Lavra the same statute afterward passed into all the Russian monasteries.[7] The Studion statute forms also the basis of the statute of Sava of Serbia for the Hilandar monastery and for all the other Serbian monasteries.[8] It may be said that by the monastic statute of Theodore of Studion the inner regulation of monastic life in the Orthodox Church was fixed for all later times. All the particular statutes of the various monasteries that exist today are nothing other than that same Studion statute, adapted according to local and national circumstances.

Monasticism, as a distinct fellowship of devout persons, existed independently of ecclesiastical jurisdiction right up to the Fourth Ecumenical Council. At that council, for the first time, monasticism and its position in the Church were debated.[9] Up to that time (the year 451) the monasteries and the monks governed themselves independently and were dependent only on their own monastic superiors, and the monastic vows were not yet regarded as such that they could not be renounced. The monks formed in the Church a distinct estate, which differed both from the clergy and from the laity. At first monks were not even permitted to receive holy orders, lest this be some hindrance to them in their strictly ascetic labors; instead they went to the liturgy at the nearby place where there was a church, in which the regular parish priest served; and afterward, when churches began to be built alongside monasteries, one monk—usually the monastery’s confessor, and sometimes also the monastic superior—was ordained presbyter (hieromonk), and he performed the service in the monastery church for all the monks. When, at the time of Monophysitism, great disturbances appeared in the Church, provoked for the most part by monks, adherents of that heresy, availing themselves of their independent position, the Council of Chalcedon then found it necessary to regulate by legislative means the position of the monastic fellowship in the Church and to establish once and for all their relation to the ecclesiastical authority. Recognizing monasticism as a distinct fellowship of devout persons, different both from the clergy and from the faithful laity, the council issued the following basic ordinances: 1) No monastery may be built in advance without the permission of the competent eparchial bishop for this; 2) all monks must in every respect be subordinate to, and dependent upon, the eparchial bishop concerned, just as all monasteries too must depend upon him, over whom he is to exercise strict oversight; 3) no monk may break any one of the monastic vows, and whoever does so and does not return in penitence to the monastery is to be anathema; 4) no monk may occupy himself with any business outside the monastery, except in the one case where the competent bishop permits him this for the needs of the Church, and any monk who presumes to do this on his own authority must at once be excommunicated.[10]

In the sixth century monasticism became also the object of state legislation. There are several Novels of the Emperor Justinian that deal with monasticism and with the monasteries, and which develop in more detail the provisions of the Council of Chalcedon on this matter.[11] All these Novels entered into the Nomocanon in Fourteen Titles, and accordingly the provisions of these same Novels are binding to this day upon all monks and all monasteries of the Orthodox Church.[12] To these provisions of state legislation the Council in Trullo gave ecclesiastical sanction in several of its canons.[13] Afterward the Seventh Ecumenical Council too concerned itself with monasticism, when it was necessary to re-establish and confirm the monastic order, which had been thrown into disarray at the time of Iconoclasm, when, as a result of the iconoclast assaults, many monasteries had been emptied and their monks scattered.[14] At the time of this council Theodore of Studion lived and worked, who, on the basis of the canons issued by this council and of other already-existing canonical provisions on monasticism, composed that monastic statute mentioned above, which became the principal monastic statute of all Orthodox monasticism.

With this, the general regulation of monasticism was brought to completion, both in its internal aspects and equally in its external relations. Several canons were also issued at the Ninth Local Council, but these canons ordain nothing new, but had only the task of correcting particular irregularities that had been observed in monastic discipline.[15]

What has so far been said here about the regulation of monasticism applies equally to monks (μοναχοί, καλόγηροι) as to nuns (μονάζουσαι, καλόγηραι), with the difference only according to sex. Just as the devout men concerned devoted themselves to the ascetic life in the earliest times of the Church, withdrawing from worldly tumult, so too, and at the same time, did certain devout women; and just as in the fourth century monasteries began to be built for monks, so similar monasteries were built also for nuns. In the East, at the time of Anthony the Great, a παρθενών is mentioned, which Anthony’s sister entered as a nun. In the West, at the time of Ambrose of Milan, there existed at Bologna, for nuns, a sacrarium virginitatis. Down to the time of Pachomius the Great, the nuns too, like the monks, lived without fixed rules. When Pachomius issued the corresponding rules for the monks, these same rules were introduced by Pachomius’s sister for the nuns as well. These rules of Pachomius were afterward replaced, for the monks, by Basil’s rules, and these same rules were applied by St Macrina, Basil’s sister, to the nuns as well. And just as Basil’s rules served as the basis for all the later monastic statutes for monks, the same thing occurred also for the monastic statutes for nuns. It was the same in the West as well. Just as the rules of St Benedict were adopted for all the western monks, so the same rules were adopted by St Scholastica for the western nuns as well.


[1] The rules of Pachomius were translated from the Greek language into the Latin language by Blessed Jerome. These same rules in abbreviated form are found in the Russian journal Christian Reading for the year 1827.

[2] In the Russian translation all these rules are found in vol. 5 of the Works of Basil the Great (Moscow, 1892), pp. 79—342.—In Migne’s edition of the Greek fathers (XL, 1066) and in the Russian translation in Christian Reading (in the year 1830) there are found the “Rules for Monks” of Anthony the Great, which are very similar to the rules of Pachomius and Basil. But these rules, which bear the name of Anthony, deal for the most part with the coenobitic monastic life, of which Anthony knew nothing, and which did not exist among his disciples, and therefore these same rules cannot be considered Anthony’s work, but rather a compilation of a later period. For this reason we did not refer to Anthony’s rules in the text, considering the rules of Pachomius the first foundation of the monastic order, as they indeed are.

[3] The most recent edition was prepared by Edm. Schmidt. Regensburg, 1880.

[4] It is found in Cotelerii Ecclesiae graecae monumenta. III, 220.

[5] In the Latin translation in Migne’s edition (Patr. gr. ed. lat. LI, 1479).

[6] It is found in Ph. Meyer, Die Haupturkunden für die Geschichte der Athosklöster (Leipzig, 1894). S. 101—140.

[7] Macarius, History of the Russian Church IV, 166 and VII, 1 ff.

[8] The critical edition of the Hilandar statute or typikon was prepared by Bp. Dimitrije and printed in Spomenik 31 of the Serbian Royal Academy (in the year 1898). In the preface of this edition is cited the claim of the Russian professor Dmitrievsky, that the Hilandar typikon is a translation, in its principal parts, of the typikon of the Evergetis monastery near Constantinople. Cf. the typikon of St. Sava for the Karyes residence in Meyer, Op. cit. S. 184—187.

[9] The canons of the Council of Gangra of the year 340 do not deal directly with monasticism, but were issued against the ascetic fanaticism of the followers of Eustathius, bishop of Sebaste. See my edition: Rules with Commentaries. II, 37—48.

[10] See IV Ecum. can. 3. 4, 7. 8. and 16, and my commentaries, Rules I, 330, etc.

[11] Nov. V, LXXIX, CXXIII, CXXXIII.

[12] See especially title XI, and also ch. 44 of the Kormchaia.

[13] Can. 40—49.

[14] Can. 17—22.

[15] Can. 1—8.

§ 209. Monasticism According to Its Organization

Monasticism is one and undivided in the Orthodox Church.[1] For all monks without distinction, those rules hold good whose foundation was laid by Pachomius the Great and which were then developed in detail by Basil the Great, and which, supplemented in accordance with the legal prescripts of the ecclesiastical and civil authority, found expression in various monastic statutes, and especially in the Studion statute.

According to the degree of ascetic life, monks are divided into rhasophores, monks of the small schema, and monks of the great schema.

Rhasophores (ῥασοφόροι, ῥασοφοροῦντες) are monks who have been received into the order, having undergone the canonically established novitiate and shown themselves worthy of the order, but who have not taken the monastic vows. One becomes a rhasophore by a particular sacred rite, which the monastic superior ordinarily performs in church in the presence of the whole monastic brotherhood; and they are called rhasophores because they have the right to wear the rason (ῥάσον, riza), together with which the kamilavkion (καμηλαύχιον) is always worn.[2] Rhasophores are obliged to fulfill the monastic rules in every respect, just as monks of a higher ascetic degree do, and although they have not solemnly taken the monastic vows, they are morally bound by those vows, and it is forbidden to them to cast off the rason and kamilavkion and return again to the laity. This prohibition, however, is only of an ethical character, “for,” remarks Balsamon in his commentary on the 5th canon of the Ninth Local Council, “it is not fitting that one who has put on the monastic garb should today appear among the people as a monk, and tomorrow again as a layman; this would mean making a mockery of the holy order, and for this reason such a monk ought to be compelled to remain in his monastery.”[3] Should a rhasophore monk insist, come what may, on leaving the monastery and returning to lay life, this cannot lawfully be prevented, and he is then entitled also to enter marriage, should he wish.[4]

Monks of the small schema (μικρόσχημοι) are monks who have solemnly taken the monastic vows. They bear this name to distinguish them from monks of the great schema. Schema (σχῆμα, “form,” “habit”) in canonical terminology means outward humility, lowliness, which manifests inward contrition of soul,[5] and according to the degree of that contrition the schema is called either small (μικρόν) or great (μέγα).[6] At the corresponding sacred rite in church, the monk of the small schema takes the monastic vows and solemnly promises: a) that he will always abstain from everything that gratifies bodily desires, b) that he will be obedient to everyone until death, and c) that he will never seek to possess anything of his own. As outward tokens, the monk of the small schema receives at this same rite the parakamilavkion (παρακαμηλαύχιον, or περικεφαλαία) and the mantle (μανδύας).[7] Whoever has properly become a monk of the small schema can never again of his own will leave monasticism, and is bound until death by the vows he has taken.

Monks of the great schema (μεγαλόσχημοι), or monks of the angelic habit (τοῦ ἀγγελικοῦ σχήματος), attain this degree at a special sacred rite in church, at which they repeat, in a stricter form, the vows of the small schema, and receive as outward tokens the koukoulion (κουκούλιον) in place of the former parakamilavkion, and the analabos (ἀνάλαβος) or paramandyas (παραμανδύας) adorned with crosses.[8] A monk of the great schema undertakes voluntarily to spend his whole life in the strictest fasting and unceasing prayer to God; and the superior of the monastery concerned may permit only that monk to devote himself to the life of the great schema who has for many years distinguished himself in the daily, strict fulfillment of all the monastic rules.

Akin to the monks of the great schema are the anchorites (ἀναχωρηταί), who give themselves to a solitary life, shutting themselves in some small cell separated from the monastery, and spend their whole life in daily fasting and prayer. For these monks the 41st canon of the Council in Trullo ordains that, before giving themselves to the solitary life, they must spend a year outside the monastery in the world, so that the constancy of their resolve for such a life may be clearly shown; and once they have begun such a life, they may never again go out from their enclosures, except in the case that the competent bishop permits them this for some particular need. To these belong also the eremites (ἐρημῖται), who spend their whole life in some desert, and of whom the 42nd canon of the Council in Trullo makes mention.

By its institution and organization, monasticism occupies a distinct position in the Church. The canons, when they speak of monks, distinguish them both from the clergy and from the laity.[9] Accordingly, when a monk is to be received into the clergy, he must pass through all the degrees of the hierarchy, just as any other layman must. As we mentioned earlier (§ 208), monks were at first even forbidden to enter the clergy. When, in the fifth century, separate churches began to be built beside monasteries, the bishops then ordained particular older monks as presbyters for the church services. In the course of time, as the significance of monasticism grew ever stronger in the Church and in Christian society, the bishops began to ordain as presbyters all monks who performed some more important service in the monastery. Those monks who received the presbyteral degree were called hieromonks (ἱερομόναχοι), and those who were ordained deacons were called hierodeacons (ἱεροδιάκονοι); all the rest were called, as they are still called today, monks (μοναχοί). Monastic superiors could be, and indeed were, mere monks, that is, without presbyteral ordination.[10]

All monks without distinction are dependent upon the competent eparchial bishop. According to the teaching of the canon law of the Orthodox Church, this must be understood in an absolute sense, for there is not, nor can there be, a single monk—whatever dignity he may hold in the hierarchy, or whatever office he may occupy—who is not in unconditional subordination and dependence upon that bishop in whose eparchy he resides.[11] This teaching is exactly and clearly expressed in the 4th canon of the Fourth Ecumenical Council, that of Chalcedon, and was afterward repeated in all the other canons that speak of monks.[12] The bishop accordingly has both the right and the duty to watch over all monasteries and all monks, and monks, in fulfilling the prescripts of the monastic rules, must obey the orders of the competent eparchial bishop and do nothing that lies outside the scope of those rules without the bishop’s express consent. With the bishop’s consent, monks could, and still can today, perform any service in church administration. Balsamon, in his commentary on the aforementioned canon of Chalcedon, mentions that monks were entrusted with the conduct not only of ecclesiastical but also of state and public affairs (βασιλικὰς καὶ δημοσιακὰς δουλείας), but always and only with the permission of the competent eparchial bishop.[13] The relations of subordination of monks to their respective bishops have been confirmed also by state legislation.[14] For a monk’s disobedience to his bishop, the Council of Chalcedon, by its 8th canon, ordains that such a monk be excommunicated, and if he persists in his obstinacy, by the 18th canon of the same council such a monk must be deposed.


[1] In Western literature Orthodox monks are called, quite without justification, Basilians, or monks of the order of St. Basil. This is how it came about. When there arose in the West in the 13th century the two well-known monastic associations, the Franciscan and the Dominican, these associations were named ordines religiosi (spiritual orders); and since they differed from the monasticism that had existed in the West until then, they also reduced that monasticism to a separate ordo, and named its members Benedictines after the first organizer of monasticism in the West, St. Benedict, so that in the West from the century mentioned all monks (fratres) began to be distinguished by orders. When in the 16th century the Orthodox monasteries that were in southern Italy were converted to Uniatism, then the Uniate monks of those monasteries too were reduced to a separate ordo, and they were named Basilians, after the rules of Basil the Great, according to which those monks lived. After those Western Basilians, or Uniate monks, Westerners also call Orthodox monks Basilians. Meanwhile, in the Orthodox Church there are no Basilians at all, for in it monasticism is one, with no division whatsoever into ranks, or orders; nor has any serious Orthodox writer ever called Orthodox monks by that name. And it is only by a simple error of drafting that we must understand Art. 73 of the law of April 27, 1890, on the ecclesiastical authorities in Serbia, to say that “monasteries are monastic brotherhoods of the Eastern Orthodox faith, of the order of St. Basil.”

[2] For what the rasa and the kamilavka mean, see Veniamin, The New Tablet, IV, 83. 84.

[3] The Athenian Syntagma. II, 665., and Cf. also Balsamon’s article on the rassophores in the same edition, IV, 497.

[4] The canon-law data on this are in Zhishman, Eherecht S. 493.

[5] Zonaras’ commentary on canon 3 of Ancyra, in Ath. Synt. III, 25.

[6] Ath. Synt. II, 707.

[7] For what the mantle means, see Veniamin, the aforementioned book, IV, 91.

[8] Veniamin. IV, 96. 97.

[9] IV Ecum. 2 8, Trullo 81., VII Ecum. 5 9. 13 and others.

[10] Balsamon, in his commentary on canon 5 of Carthage, mentions many abbots who were without the rank of presbyter (ἀνίεροι γίνονται) and in consequence had no authority to receive new monks into the monastic rank. Ath. Synt. III, 312, and Cf. II, 618

[11] Only the monks of the stavropegial monasteries are excluded from this, on which see further §. 213.

[12] See all the parallel canons in my edition of the Rules with Commentaries, II, 559

[13] Ath. Synt. II, 229.

[14] Justin. nov. V, 1. CXXIII, 21. CXXXI, 7.

§ 210. Entry Into Monasticism

It is free to everyone to enter monasticism. No estate, no calling, and indeed no transgression that someone may have committed, can prevent the person concerned from entering monasticism, should he wish. The 43rd canon of the Council in Trullo describes the monastic life as a life of repentance (ἐν μετανοίας ζῆν) and commends it to everyone who wishes to devote himself to such a life. But since this life must be conducted according to the corresponding rules, and the monastic fellowship is regulated by positive laws, certain qualities have been established that the person who wishes to enter monasticism must possess, and he must afterward show in deed that he is worthy to be a monk. The competent authority judges the qualities of the candidate for monasticism before receiving him into the monastery, while the rest is judged during the canonically prescribed period of probation.

1. The qualities required of a candidate for monasticism are, some, of a physical character, and others, of a juridical character.

There are two qualities of physical character, namely:

a) The prescribed age. The canons distinguish the age for entering the monastery for the sake of training in monastic life and for probation, from the age for taking the monastic vows. For entry into the monastery, the 40th canon of the Council in Trullo prescribes that the person concerned must have completed ten years from birth. As the motive for receiving persons into the monastery at so young an age, the canon adduces that everyone ought to be encouraged to choose well and not deliberate long over this. But the same canon does not allow the monastic superior himself to do this on his own authority, nor does it regard this as a general norm; rather it ordains that the competent bishop is to decide whether a ten-year-old child is to be received into the monastery, or whether one should wait until that child is older. The ordinary rule in this matter is the prescript of the 18th canon of Basil the Great, according to which canon a person of sixteen or seventeen years may be received into the monastery, for by then he has already passed the age of childhood and understands what he is doing, whereas declarations made by someone before those years Basil, in this same canon, regards as childish utterances (παιδικὰς φωνάς). Once the person concerned has been received into the monastery, he may at once begin the period of the corresponding probation, and once he completes the probation—by which time he is already nineteen or twenty years old—he may then be deemed worthy of investiture with the rason, and thus become a rhasophore monk, provided his spiritual father issues him the prescribed certificate for this. The taking of the monastic vows must come later—for monks, by analogy with the corresponding prescript of the 126th canon of Carthage, when they are twenty-five years old, and for nuns, in the sense of the 15th canon of Chalcedon, when they are forty years old.[1]

b) Sound mind. When the person concerned is to take the monastic vows, before he does so the competent official asks him whether he does this knowingly and is not compelled to it by anyone. To be able to answer such a question, he must be of sound consciousness and reason. Accordingly the canons ordain that one may not be received into monasticism who is feeble-minded (ἠλιθιότης), insane (μαινόμενος), or in general afflicted in mind. The tonsure that a hegumen might perform upon such a person has no validity whatsoever, and the hegumen himself is subjected to penance for his ill-considered act.[2]

As regards the qualities of juridical character, the canons forbid receiving into monasticism persons who are not free of established social obligations. The state laws require the same. This rests upon the general and constant rule of the Church, that service to God and to the Church be complete and unhindered by a person’s external relations to the world, and, on the other hand, that the lawful rights of the state and the lawful duties that every person has as a subject of the state not be undermined under the pretext of that service. Accordingly:

a) a person who is bound by marriage cannot enter monasticism. This is permitted only in such a case where husband and wife mutually agree of their own free will, and the wife consents that her husband become a monk, or the husband that his wife become a nun.[3] But even in such a case the party concerned is not permitted to receive the monastic tonsure immediately after the agreement; rather at least three months must pass after that time, so that the constancy of the decision may be observed, and so that it may be seen whether no harm will come to the family concerned from it. The resolution of such an agreed dissolution of marriage falls within the competence of that court which adjudicates matrimonial suits by right. Upon an affirmative resolution of such a question, and since the marriage between the persons concerned is then considered by law to be dissolved, the party who remains in the world is permitted to enter a new marriage, should he or she wish it.[4]

b) A minor cannot enter monasticism without the consent of his parents or guardian; nor likewise can one whom his parents compel to become a monk.[5]

c) One who is bound by some public office cannot be received into monasticism unless the competent authority permits it; nor likewise can persons who are under judicial process or who are burdened with debts.[6]

d) It is forbidden to receive someone into monasticism for money, for this is regarded as simony, just as is the reception of someone into the clergy for money.[7]

e) In keeping with the vow that the person concerned must take, that he will never possess anything of his own, the 6th canon of the Ninth Local Council ordains that a candidate for monasticism, before entering the monastery, must dispose of whatever property he happens to possess. If he has living children and possesses some estate, he is obliged to divide that estate by law among his children, and whatever portion remains after that must pass into the ownership of the monastery; should he wish to divide his whole estate among his children, in such a case he must also set aside for himself a share equal to theirs, and that portion of his passes to the monastery. The same holds also for the parents of one who wishes to become a monk.[8]

2. Probation (δοκιμασία). Before the person concerned is permitted to enter the monastic order, he is obliged to undergo, under the guidance of an experienced elder monk, the corresponding probation—that is, he must train himself well in the monastic rules and show his sincere and firm intention to devote himself to monasticism. This probation must last three years. This is ordained by the 5th canon of the Ninth Local Council, and must be strictly observed, “except in the case where some grave illness supervenes that compels the three-year period to be shortened, or where the man is a devout one who has, even in secular dress, lived as a monk, for in the case of the full probation of such a man six months suffice.” The same canon threatens the hegumen with removal from the office of hegumen should he receive someone into the order without probation.[9] The task itself of guiding the probationer concerned and preparing him to be worthily readied for monastic tonsure is entrusted, by the 2nd canon of the same council, to the monastic superior, the hegumen. In our Kormchaia there is mentioned a “poruchnik” [surety, sponsor], an older monk who must take the probationer concerned under his direct supervision, and guide him and confirm him in the exact fulfillment of all the monastic rules;[10] while in the 79th rule of the Nomokanon appended to the great Trebnik [Euchologion], this older monk is called “prijemets” (ἀνάδοχος, godfather), similarly to how a godfather at baptism takes upon himself the care for the Christian upbringing of his godchild.


[1] Blastares’ Syntagma Μ, 15 (Ath. Synt. VI, 390). See the commentary of Archim. Ioann on canon 40 of the Council in Trullo (II, 409—416). In the metropolitanate of Karlovci it is laid down for the taking of monastic vows that the candidate has completed his 24th year (Monastic Rules of 1899, § 8); in Greece 25 years (Diatagma of 28 July 1858); in Russia 30 years (On the Estates IX, art. 344), and 25 years for one who has completed his studies (Synodal ukaz of 29 May 1832).

[2] Blastares’ Synt. Μ, 15 (Ath. Synt. VI, 379).

[3] Nomocanon XIII, 4. Blastares’ Synt. Γ, 13 (Ath. Synt. I, 297. VI, 178).

[4] Nov. CXXIII, 40. Blastares’ Synt., the aforementioned place.

[5] Basil the Great, canon 18, and the corresponding commentary.

[6] Nomocanon IX, 32. XI, 3 (Ath. Synt. I, 222. 256).

[7] Canon 19 of the VII Ecumenical Council. See also canon 81 in the nomocanon attached to the Great Trebnik.

[8] Nomocanon XI, 1 (Ath. Synt. I, 248).

[9] Those who have completed all their theological studies are today exempt altogether from the examination, and likewise widowed priests who wish to become monks. See, for example, for Russia, the synodal ukaz of 29 May 1832.

[10] This “поручникъ” is mentioned in the text of canon 2 of the Ninth Local Council. See also Blastares’ Synt. Μ, 15 (Ath. Synt. VI, 383).

§ 211. Monastic Tonsure

Tonsure (μοναχικὴ ἀποκάρσις) is the act by which the person concerned formally enters the monastic fellowship and becomes its full member. This act is performed solemnly according to the prescribed rite in the great Trebnik [Euchologion], in the course of which the hair on the person’s head is cut crosswise.

The right to perform this act belongs to the competent monastic superior, the hegumen or archimandrite.[1] At the performance of the act itself there must also be present that monk under whose guidance the person concerned spent the time of probation—that is, that sponsor (poručnik, prijemets) who vouches before all that the probationer is worthy to become a monk. The tonsure of a nun only a bishop has the right to perform.[2]

At the tonsure of a rhasophore the rite is shorter, and during the corresponding prayers the new monk receives the rason and kamilavka. The tonsure of a monk of the small schema is much more solemn. There, first of all, the person concerned publicly and solemnly confesses that of his own good will and without anyone’s compulsion he receives the holy schema, then promises constancy in the monastery and in ascetic struggle, and finally takes, according to the prescribed form, the monastic vows (ἐπαγγέλματα), which are: a) continence, b) obedience, and c) poverty.

1. Continence (παρθενία, virginity, chastity) is the first and chief vow that the monk takes before God and the Church, pledging thereby his own conscience. He publicly and solemnly renounces, for the whole of his life, every bodily gratification in the most unrestricted sense, and by an oath before God promises that he will unconditionally abstain from such gratifications, and in particular: that he will always wear the plain black garment prescribed by the monastic statute, that he will never go to any worldly entertainment, that he will always be humble and devout, that he will fast throughout his whole life according to the monastic statute, and that until his death he will unconditionally abstain from bodily intercourse with the female sex (and a nun with the male sex). This last point forms the chief foundation of this vow, and particular attention is paid to it in the canons, subjecting to the severest penances the monk or nun who should break this vow and commit fornication. Basil the Great, by his 60th canon, subjects such monks to a fifteen-year penance. The Council in Trullo, by its 44th canon, reduced this to a seven-year penance, but only, according to Balsamon’s remark, in the case where the monk concerned who had committed fornication had sincerely repented and returned to his former, strictly monastic life.[3] This canonical severity becomes still greater if a monk or nun presumes to enter marriage. The canons do not even regard such a marriage as a marriage at all, but as plain fornication, and the 16th canon of Chalcedon ordains excommunication from the ecclesiastical community for every monk or nun who should do this. This same canon gives the competent bishop the right to deal even more mercifully with such persons. But this should not be understood to mean that the bishop could even recognize as lawful the marriage of some monk or nun, for that would contradict the canons that expressly address this (the 15th of Chalcedon, the 19th of Ancyra, the 44th of Trullo, the 6th and 18th of Basil the Great, and others); rather it means that the bishop may refrain from excommunicating such transgressors altogether from the ecclesiastical community, prescribing them instead another penance.[4] Balsamon, in his commentary on this same 16th canon of Chalcedon, adduces the ordinances of Greco-Roman legislation, according to which, in agreement with the teaching of ecclesiastical legislation, the marriage of a monk is regarded as plain fornication and not as marriage, and such a marriage not only had to be dissolved unconditionally at once, but the persons concerned were subjected to the severest corporal punishments.[5] In the 77th rule of the Nomokanon appended to the Trebnik, this teaching is set forth thus: “Монахъ или монахиня аще пріидутъ во общеніе брака, не судится то бракъ, но блудъ. Сего ради донелѣже не распустятся, въ церковь да не входятъ, но да отлучатся. Аще же случится имъ умрети безъ покаянія, да не погребаютъ ихъ, нижи творятъ имъ поминъ, ибо чужды суть христіанъ.” [If a monk or a nun should come together in marriage, this is not judged to be a marriage, but fornication. Therefore, until they separate, they are not to enter the church, but are to be excommunicated. And should it happen that they die without repentance, they are not to be buried, nor is a memorial to be made for them, for they are strangers to the Christians.][6] As for whether a monk or nun may, of his or her own will, after regular tonsure, leave the monastic order—whether he may abandon the vows taken, and in particular the vow that he will never in his life have intercourse with the other sex—that is, whether he may thus un-become a monk and then enter marriage—of all this there is not a single word in the canons; on the contrary, there exists in the Nomokanon an ordinance that a monk who leaves the monastery and passes into secular life must be forcibly returned to the monastery, there to repent throughout his whole life for his apostasy from his order.[7]

2. Obedience (ὑπακοή, poslušanije). According to the monastic rules contained in all the monastic statutes, the obedience to which a monk vows himself must be understood in an absolute sense, such that the monk has not, nor may have, any will of his own, but subjects that will in everything and in every respect to the will of his superior, and accordingly cannot by himself perform any juridical act. Basil the Great speaks at length, in his monastic rules, of this unconditional obedience of a monk to his superiors, and the 2nd canon of the Tenth Local Council notes that the vows of monasticism include the duty of daily obedience and discipleship. In keeping with this, civil legislation too does not recognize that monks may perform anything in state service or carry out any act in the sphere of private law.[8] In submitting to his superiors, and in the first place to the monastery’s superior, the monk must unconditionally obey their commands and carry out those commands at once and without the slightest objection. Should he fail to do this, according to the words of rule 113 of the Nomokanon appended to the Trebnik, “соперникъ Божій обрѣтается” [he is found to be an adversary of God], and he is subjected to punishment. The monk must carry out every command of the superior even then, if it seems to him not to be strictly justified, being free afterward to lodge a complaint with the competent bishop.

3. Poverty (στενοχωρία, narrowness/privation). By the fact that at his tonsure the monk renounces the world and everything that is in the world, he can possess nothing of his own; rather, everything he acquires by whatever means whatsoever belongs to the monastery. Basil the Great, in his monastic rules, calls the private property of a monk theft (κλοπή), and Theodore of Studion, in his rules on penances, ordains that a monk may not, in an absolute sense, possess anything of his own.[9] To this effect a special (19th) canon was issued by the Seventh Ecumenical Council.[10] In the ninth century, the Ninth Local Council reduced all the legal prescripts on this matter existing until then to a single (6th) canon, ordaining that a candidate for monasticism must, before tonsure, dispose of his private property, and that everything he acquires afterward belongs to the monastery in which he received tonsure. This canon, together with the corresponding prescripts of ecclesiastical and state legislation, has always been strictly observed in the Orthodox Church down to this day.[11] — Exempted from this general rule can only be those monks who, by permission of the eparchial bishop, take up outside their monastery some office that is not dependent on the monastic administration. On this there exists a special legal ordinance, which Balsamon adduces in his commentary on the 6th canon of the Ninth Local Council.[12] By that ordinance, a monk who acquires something independently of monastic service may dispose of it as he wishes, if he gave something to the monastery when he became a monk; but if he gave nothing at that time, he is obliged, at death, to leave a third part of his acquired property to the monastery.[13]

FOOTNOTES


[1] See Balsamon’s commentary on canon 14 of the VII Ecumenical Council (Ath. Synt. II, 618); and cf. also the synkelleia of bishops in the Athenian Syntagma V, 550. If the superior of the monastery cannot himself perform this rite, then a senior hieromonk does so by appointment of the competent bishop. Balsamon, commentary on canons 6 and 126 of the Council of Carthage (Ath. Synt. III, 312. 519). A secular priest cannot perform this rite. We find the order concerning this in canon 82 of the nomocanon attached to the Great Trebnik, where it is said: “мірскій попъ да не постризаетъ монаха” (οὐδὲ ὁ κοσμικὸς παπᾶς κουρεύει καλόγερον). In the commentary on this canon Pavlov (pp. 211—213) adduces the decision of the Russian Metropolitan Cyprian of the 14th century, that “міранину попу не годится стричи въ чернцы: иже бо самъ не имѣетъ, како можетъ иному дати?”

[2] Canon 6 of the Council of Carthage. Cf. Zonaras’ commentary on canon 44 of the Council of Carthage (Ath. Synt. III, 410).

[3] Ath. Synt. II, 410.

[4] See my commentary on canon 16 of the Council of Chalcedon in the Rules, I, 368—369.

[5] Ath. Synt. II, 258.

[6] Details on this in Zhishman, Eherecht. S. 500–505.

[7] Nomocanon IX, 32 (Ath. Synt. I, 222), Blast. Synt. Μ, 15 (Ath. Synt. VI, 395). For Russia, the state laws of Russia, IX, arts. 253, 254, 255, and XIV, art. 280; for Austria, § 63 of the civil code; for Serbia, the decision of the council of bishops of October 1886, no. 35, and of September 1891, no. 131. See further note 3 on § 212.

[8] Nomocanon IX, 37 (Ath. Synt. I, 230). For Austria, §§ 192, 573, 581, 591 of the civil code

[9] Epit. rule 20; the same also in the Studite statute.

[10] See the commentary of Archim. Ioann on this canon (II, 546–547).

[11] Nomocanon XI, 1. Blast. Synt. Μ, 15 (Ath. Synt. I, 248 and VI, 395). For Austria, see, besides the many older court decrees, the decision of the supreme court in Vienna of December 9, 1870; for Russia, the state laws of Russia, IX, art. 259, and X, art. 1223.

[12] Ath. Synt. II, 672. This is the 5th novel of Emperor Leo (886–912), which is printed in Zachariae, Jus gr.-rom. III, 73–76.

[13] The question of the property to which monks may have a right is today regulated in individual states by special laws. Thus for Austria, there is a court decree of July 7, 1827, in which it is prescribed (pt. 9): “Kein in der Comunität lebender Ordensgeistlicher soll ein Separat-Vermögen besitzen, wovon nur diejenigen eine Ausnahme machen, welche entfernt von ihrem Kloster oder Stifte als öffentliche Professoren oder sonst in einer anderen Anstalt sich befinden, und in der Lage sind, eine eigene Haushaltung zu führen.” See my commentary on canon 6 of the Ninth local council in the Rules, II, 279–281. In Russia, monastery superiors are permitted by the ukase of February 21, 1766 to possess movable property and thereby to dispose of it at will during their lifetime or at death. The monks of the Russian non-coenobitic monasteries and of the Greek idiorrhythmic monasteries also have the right to their own property, on which see further § 213

§ 212. The Consequences of the Monastic Tonsure

By tonsure duly performed, the person concerned formally enters the monastic, or holy, order. This order the holy fathers and teachers of the Church regard as a mystery (μυστήριον), and compare it with the mystery of baptism and the mystery of marriage; and just as the mystery of baptism has an indelible character, so too does the monastic order have it, and just as marriage in its normal state is indissoluble, so too is the bond of the monastic order indissoluble. According to this teaching, a person who has received the monastic order can never again renounce that order, and if he does so, let him be anathema (ἀναθεματίζεσθαι), so the 7th canon of Chalcedon ordains. This teaching was set forth in the greatest detail by Theodore the Studite in his various writings.[1] And the Nomocanon provides that a monk who renounces the order, leaves the monastery, and begins to live as a layman must be punished by both the ecclesiastical and the civil authority, must have taken from him all property he happened to have acquired, and must be forcibly (ἄκων) returned to the monastery.[2] But that a monk may seek to be released from the order, and that the church authority may permit him this under any condition whatsoever—of this, as we have already mentioned, there is not a single word in the canons, and according to the teaching of the Orthodox Church on the significance of the monastic order, there can be no question of it at all.[3]

The monastic life must be strictly ordered according to the holy order. The greater the obligations that someone voluntarily and in full consciousness takes upon himself, the greater also is his responsibility when he transgresses those obligations. This holds especially for monks, whose life is altogether different from that of the rest of society, and among whom even acts that among the rest of the faithful hardly draw notice are reckoned a grave sin. Since monks bind themselves voluntarily and by solemn oath to lead a holy life, every act of theirs against that sanctity must be strictly condemned, and the canons subject every such act of theirs to a tenfold penalty greater than that which is prescribed for the same act when committed by persons who have not bound themselves to such a life.[4] Judgment of this belongs to the monastery’s superior and to the competent bishop.[5]

As a consequence of the tonsure and according to the vows taken, monks are restricted in the exercise of certain rights in society. Thus:

a) A monk may not occupy himself with worldly affairs—military, political, civil, and other similar matters[6] — and accordingly, both the ecclesiastical and the civil laws alike do not recognize the right of a monk to assume any guardianship over others,[7] nor may he appear as a witness in civil matters.[8]

b) A monk (hieromonk) may not perform marriages.[9] This, moreover, is to be understood of those monks who live in a monastery; but if a monk is in parish service, with the permission of his bishop he may then freely perform marriages, just as he may perform every other mystery to which a presbyter is entitled.[10]

c) A monk may not even serve as a godparent to a child at baptism.[9] This prohibition is conditioned by that basic principle, that a monk may have nothing in common with the world, and accordingly he could not, as a baptismal godparent, exercise over his godchild the canonically prescribed care.[11]


[1] Especially in his letter to the monk Gregory (lib. II. ep. 165) and in his letter to the abbess Euphrosyne (ep. 196).

[2] Nomocanon IX, 32. Blast. Synt. Μ, 16 (Ath. Synt. I, 222 and VI, 395). See also ch. 44 of the Kormchaia.

[3] In the Russian church a monk is permitted to leave his rank, return to the laity, and marry. The provision on this is contained in Art. 86 of the consistorial statute of the year 1883 and in Art. 349 of volume IX of the Russian state laws, ed. of the year 1886. Until April of the year 1823 the general canonical practice prevailed in the Russian church as well, namely that no monk whatsoever may be allowed to leave his rank and, thereafter, even to marry. At that time the superior of a monastery in the eparchy of Yekaterinoslav, Archimandrite Ioasaf Lebedinsky, addressed the synod with a petition to permit him to be unfrocked (I Complete Collection of Laws, no. 29413). After long deliberation on this in the synod and in the State Council, the question was decided affirmatively and the petition of that Archimandrite Ioasaf was granted, and thereupon the aforementioned general statutory provisions were issued. The procedure in such a case is as follows. First the monastery superior endeavors to dissuade the monk in question from leaving the holy rank; when that endeavor remains without success, this is then done by an ordained person specially appointed for it by the bishop, and finally by the consistory. This is continued for 6 months, and if during that time they do not succeed in prevailing upon that monk to abandon his intention, then the consistory issues him a permit to leave the monastic rank, and at the same time the priesthood (see in my edition of the Rules with Commentaries I, 446—450 and 500—501). By virtue of that consistorial decision the unfrocked monk becomes a layman, as he was before, and he is also free to marry. Such a practice exists only in the Russian church, and then only since some 80 years, and nowhere else.—We addressed the best present-day Russian canonists to explain to us how this practice of the Russian church can be reconciled with the fundamental canonical teaching of the Orthodox church on the matter, and from the answers we received we saw that they are not able to justify the aforementioned practice on sound grounds.

[4] Nomocanon IX, 29. XI, 5 (Ath. Synt. I, 210. 258).

[5] Nomocanon XI, 4. 6 and others. Blastares’ Syntagma Μ, 15 (Ath. Synt. I, 257. 258 etc. VI, 393)

[6] Chalcedon can. 3. 4. and my commentaries. Rules I, 331—339.

[7] Blastares’ Syntagma Μ, 15 (Ath. Synt. VI, 395). Cf. §. 192. of the Austrian civil code

[8] Parallel passage in Blastares’ Syntagma; cf. also §§ 581 and 591 of the Austrian civil code.

[9] Rule 84 of the nomocanon appended to the Great Trebnik.

[10] See the note on this in the Zadar journal “Truth” for 1887, pp. 348–349.

[11] Cf. the commentary of A. Pavlov on rule 84 of the nomocanon appended to the Trebnik (p. 215), where is quoted the decision of Patriarch Gregory V of Constantinople of May 1806, that not only hieromonks but not even bishops may act as godfathers at baptism, and still less serve as wedding godfather at a marriage.

§ 213. Monasteries

In the beginning the monks lived each by himself in places removed from the rest of the world, having built his own cell (χέλλιον), for which reason they were called cell-dwellers (χελλιῶται). When several monks had gathered in one place, each with his own cell, near to one another, then from all these cells there arose a kind of small settlement, which by its form was called a lavra (λαύρα, vicus),[1] or later, when the cenobitic life was introduced, a monastery (μοναστήριον). There were separate monasteries for monks and separate ones for nuns. There also existed joint monasteries for monks and nuns together, but such monasteries were forbidden in the 8th century by the Seventh Ecumenical Council.[2]

A monastery may and can be built only with the consent of the competent diocesan bishop. This is ordained by the 4th canon of the Council of Chalcedon. At the Ninth Local Council this ordinance of the Ecumenical Council was repeated: “No one may found a monastery without the knowledge and consent of the bishop (ἐπισκόπου συνειδότος καὶ ἐπιτρέποντος); and only when the bishop consents and gives permission, and the prescribed prayer has been performed, as has been piously established from of old, then let the monastery be built, and let the monastery itself and all that belongs to it be entered in the register-book (βρεβίῳ ἐγκαταγράφεσθαι), and let that book be deposited in the episcopal archive”—so ordains the 1st canon of the said local council. According to this basic canonical norm, a devout man who wishes to build a new monastery must report this to the bishop in whose territory the monastery is to be built, and when the bishop has examined and satisfied himself as to the sincerity of the man’s intention, and that he is doing this truly out of a pious purpose and without harm to others, and moreover that the site for the monastery is suitable and that the man himself offers assurance that he will complete the monastery entirely and furnish it with everything necessary, then the bishop issues the corresponding permission, and in the contrary case he withholds it.[3] Having permitted the building, and after the corresponding written instrument concerning the monastery and its property has been drawn up, the bishop, at the corresponding church rite, lays the holy cross in the foundation of the new monastery (τὸ σταυροπήγιον), and when the building is complete he consecrates it.[4]

A monastery once consecrated must remain a monastery forever, nor can it ever be turned into a secular dwelling (κοσμικὸν καταγώγιον), and the goods belonging to a monastery must forever remain the property of the monastery; and whoever acts against this is subject to canonical penalties (ὑποκεῖσθαι ἐκ τῶν κανόνων ἐπιτιμίοις). This is ordained by the 24th canon of the Council of Chalcedon; and the same is repeated by the 49th Trullan canon and the 13th canon of the Seventh Ecumenical Council.[5] For the inviolability of monastic property the monastery’s superior is responsible, and in the first place the competent diocesan bishop. This is conditioned by that archpastoral duty which the canons lay upon the bishop, to take care of everything dedicated to the Church and to pious institutions. By monastic property is understood everything that yields any income (αὐτούργια), and all the movable things that are the property of the monastery. All the immovable as well as the movable things of a monastery must, therefore, by the ordinance of the 12th canon of the Seventh Ecumenical Council, be kept by the monastery’s superior under responsibility to the diocesan bishop, and he must see to it that these things always remain in the full ownership of the monastery, and that they may under no circumstances be ceded into the ownership of laymen; and should this happen by chance, everything must by law be restored again to the monastery.[6]

As we have seen, every monastery together with all its monks must be in complete dependence on the competent diocesan bishop and subject to his oversight and judgment, both in external relations and as regards internal administration. The bishop takes care that the monastic property is preserved, that in the monastery the monastic rule is observed, that nothing new is introduced into the monastic life without his knowledge, and that nothing is introduced or changed in the monastic administration without his permission. He confirms the election of the superior and of all other persons who are to perform the various monastic offices, and every resolution of the monastic brotherhood—whether it concerns the monks and the novices, or the administration of the monastery’s estate—all this and the like depends on the bishop’s approval. And for his own personal assurance that in every monastery everything is done according to the rule and that the ordinances of the church authority are everywhere carried out, the bishop himself visits the monasteries, or sends his representative to inspect the monasteries and monastic affairs and to report to him fully on everything. Where the need of the Church requires it, the bishop also appoints a special exarch for the eparchial monasteries (ἔξαρχος τῶν μοναστηρίων), whose task it is to take care of all the monasteries that are in the eparchy, and to report periodically thereon to the bishop;[7] and in the episcopal council (consistory) there is a special reporter for monastic affairs, the sakellarios.[8]

According to this relation of the monasteries to the bishop as the head of the given eparchy, all monasteries are called eparchial (ἐπαρχιακά or ἐνοριακὰ μοναστήρια). An exception to this are the so-called stauropegial or patriarchal monasteries (σταυροπηγιακά, πατριαρχικὰ μοναστήρια). These are certain privileged monasteries which are independent of the local bishops in whose eparchies they are situated, but depend directly on a patriarch. Such monasteries are called stauropegial because it was the patriarch in question who sent the holy cross to be laid in the foundation of the monastery (σταυροπήγιον, crucis fixio), and not the competent diocesan bishop, and by this the patriarch established the privilege of the monastery in question, which was regarded as independent in relation to the diocesan bishop and not subject to him. Such a monastery is, in the sources of church law, also called patriarchal. In these stauropegial or patriarchal monasteries the name of the diocesan bishop is not commemorated at the respective services, but that of the patriarch; the appointment of the superior, oversight of the monastic administration, judgment in the affairs of the brotherhood—all this and more belongs to the patriarch, who ordinarily oversees and cares for these monasteries through his exarchs. The right of stauropegion belongs to every patriarch in all the eparchies of his own territory; the patriarch of Constantinople, however, may exercise this right also outside the boundaries of his territory.[9]

Among the privileged monasteries are also the imperial monasteries. These are monasteries which various pious rulers founded to the glory of God. They furnished these monasteries with everything necessary, so that the monastery and the church within it might be maintained in good order for all future time, and so that the monks might have everything they need for living. These same rulers confirmed this by their own special charters, and thereby the monastery’s estates were freed from every state levy. For such monasteries special statutes or typika were issued, in which, besides all else that is said in every other monastic typikon, express mention was made of the privileged position of such a monastery.[10] By virtue of this position, these monasteries were free from direct spiritual dependence on the competent bishop, and were administered entirely independently. The monastic administration was conducted by the monastery’s superior, the hegumen, together with a fixed number of senior monks, and for this administration the hegumen was accountable to no one. The patriarch, or in general the head of the given local church in which such a monastery was situated, exercised only oversight to see that everything in the monastery was done according to the prescriptions of the relevant typikon, and this oversight the patriarch exercised through a special exarch, who periodically—usually during the Great Fast each year—visited the monastery, exactly as he did the stauropegial monasteries. The patriarch also had the right, upon the proposal of the monastic brotherhood and after the canonically prescribed examination, to appoint the monastery’s superior, the hegumen; and the same patriarch himself ordained, or authorized another bishop to ordain, the hieromonks needed for the monastery.[11]

According to the manner in which the monks live in the monasteries in question, monasteries are divided into cenobitic and idiorrhythmic.

Of cenobitic monasteries (κοινόβια) we have already spoken. So are called all those monasteries, without distinction as to whether they are eparchial or stauropegial, in which the monks lead a common life, receive their clothing and everything they need from the monastery, always eat together at a common table, possess nothing of their own personally, and every earning of theirs goes into the common monastic treasury. All the monks depend on the superior (hegumen or archimandrite), whom they themselves elect and whom the competent church authority confirms.

Idiorrhythmic (ἰδιόρρυθμα) or free monasteries arose in the 14th century. The first such monasteries arose on Athos, and afterward they are found in other regions as well. The appearance of these idiorrhythmic (from the word ἰδιόρρυθμος, sui juris) monasteries was occasioned by external social circumstances in the East, and by the fact that among individual monks the practical spirit gained the upper hand over the old, strictly ascetic spirit. In these monasteries too the general monastic rules are kept, and piety and prayer in them are no less than in the cenobitic monasteries. Only the vow of poverty (στενοχωρία) is understood differently here. Every monk has his own separate property, eats separately in his own cell, from whatever food—always Lenten, of course—he prepares in his own little kitchen, and only on Sundays and feast days do all the monks gather at the common monastic table. Prayers and church services are held in common every day. The monks occupy themselves either with books or with handicraft, as each prefers, and of what they earn from this, they give to the monastic treasury a certain fixed portion for the general monastic expenses, and keep the rest for their own maintenance and for procuring what they need according to their occupation. When they are dying, they usually leave their private property to one or another brother of their monastery, and if they designate no brother as heir, then everything passes into the common monastic treasury. The monastery’s superior is elected each year by the senior monks in a general assembly of the brotherhood. This superior is obliged to take care of the regular divine service, of the income and expenditure for the maintenance of the church, the monastery buildings, and for the general expenses of the monastery, and at the end of each year he renders an account to the brotherhood. In the general structure of monastic life in these idiorrhythmic monasteries, they show a mixture of the anchoritic and the cenobitic life, roughly as it was at the time when Pachomius the Great was organizing cenobitism.[12] The monks of these monasteries assert as their principle a personal self-awareness of the task of monasticism, and accordingly they see to it that by their life and by their deeds they show themselves worthy of the order. This principle, although it has much good in itself, does not correspond to the basic institution of monasticism, according to which poverty and the subjection of one’s own will to the superior constitute the fundamental conditions of that institution. In practice, however, the life of the idiorrhythmic monasteries has very often shown itself to the detriment of the monastic institution, and for this reason several synodal decisions were issued at various times against these monasteries.[13]

Similar to these Greek idiorrhythmic monasteries (of which, moreover, very few exist today) are the Russian non-communal (необщежительные) monasteries. These arose in the second half of the 18th century, when the Russian state appropriated to itself certain villages belonging to the monasteries in question, and in place of this ordained the annual payment of a fixed sum of money. The monks in such monasteries receive from their monastery only food, and everything else they must earn for themselves. With this earning of their own they may dispose during their lifetime as they please. Nor are they obliged to give anything to the monastery; but if a monk has disposed of nothing during his lifetime, everything that remains when he dies passes into the ownership of the monastery of which he was a brother. In everything else the discipline in such Russian monasteries is the same as in the cenobitic ones, except that the monks do not have the right themselves to elect the monastery’s superior, but the higher church authority appoints and designates him for them.[14]


[1] From this, the great monasteries with several buildings, surrounded by a high wall, were later named lauras.

[2] Canon 20. See also my commentary on this canon. Rules, I, 628.

[3] See canon 17 of the VII Ecumenical Council and the commentaries of Zonaras and Balsamon on the same canon in Ath. Synt. II, 625, 626.

[4] Canon 6 of Carthage. Nomocanon III, 14, XI, 1; Blastares’ Syntagma Ε, 12 (Ath. Synt. I, 117, 247; VI, 263). See also Balsamon’s commentary on canon 1 of the IX local council (Ath. Synt. II, 650).

[5] The secularization of monasteries and monastic properties that appeared in various states in the course of the last centuries must be considered, from this standpoint, an anti-canonical act, and the church had a perfectly justified reason when it condemned this and raised its voice against the state that was forcibly seizing monasteries and converting them into buildings for its own needs, or was appropriating monastic properties and using them for profane purposes. For the rest, this conduct on the part of the state is to be condemned only when the state, in secularizing monasteries and their properties, profanes what is holy; for there are cases in which secularization may even be justified. In the Nomocanon (XI, 1), and likewise in Balsamon’s commentary on canon 24 of Chalcedon, mention is made that for a justified reason (ἐξ εὐλόγων αἰτιῶν) a monastery and monastic property may be used also for other purposes, and accordingly a certain kind of secularization is nevertheless permitted. A monastery or monastic property may of course never be alienated from the church and converted into private or generally profane property. But if, according to the circumstances of time and place, a monastery and its property could yield more benefit were it converted into an educational establishment in which good priests, good teachers, and likewise good students of the fine arts could, for example, be properly trained, or the like, and such an establishment were to stand under the direct supervision of the ecclesiastical authorities and that authority alone were to govern it, then this could not be condemned, for the canons do not speak of such a change of a monastery; rather, they condemn the conversion of monasteries into worldly abodes (κοσμικὰ καταγώγια), that is, their coming out from under the authority of the church, the loss of their ecclesiastical character, and their becoming a worldly house, in which their original sanctity could even be defiled, perhaps by its falling into the hands even of unbelievers, or by its being used for some perhaps immoral purpose.

[6] See Zonaras’s commentary on canon 12 of the Seventh Ecumenical Council (Ath. Synt. II, 593) and my commentary on the same canon. Rules I, 616.

[7] See the order of Patriarch Germanus of Constantinople of the year 1247 in Ath. Synt. V, 110. In Russia over several monasteries there exists a special “благочинный”, who is chosen from among the superiors of the monasteries and who exercises supervision over the monasteries in question and reports thereon to the competent consistory. Art. 119 of the consistorial statute. The “Instruction for the Superintendent of the Monasteries”, issued by ukase on 28 May 1828, was printed as appendix 11 in the collection of T. Barsov.

[8] See: The Dignities, pp. 131–132.

[9] See Balsamon’s commentary on the 31st apostolic canon, and the decision of Patriarch Germanus of Constantinople of the year 1247 (Ath. Synt. II, 40–42. V, 110 ff.). See also the commentary of Archim. Ioann on the 4th Chalcedonian canon (II, 268–269). In Russia there are 7 stauropegial monasteries, and all of them depend directly on the holy synod (ukases of 19 June 1742, of 31 Aug. and 9 Sept. 1832, etc.). Cf. note 8, § 95.

[10] See, for example, the typikon of Empress Irene of the year 1120 for the monastery of the holy Theotokos near Constantinople (Cotelerii Monum. eccl. gr. IV, 129–298). Cf. ch. 12 of the typikon of Hilandar.

[11] See the order of Patriarch Philotheus I of Constantinople of January 1365 (Acta Patr. Constantinop. I, 488), and chs. 10, 11, 14, and 21 of the aforementioned typikon of Empress Irene (loc. cit. p. 168, 169, 179, 193).

[12] On idiorrhythmic monasteries see Meyer, Die Haupturkunden S. 57 fg. Something similar to this is found in the West in the order of the Carthusians (ordo charthusiniensis, chartreux), which was founded in the 12th century by Bruno of Cologne. See Dubois, La grande Chartreuse. Grenoble, 1876.

[13] On this see two documents from the 16th century in Meyer, S. 212—218.

[14] On the Estates, IX, Art. 354—363. X, Art. 1223. 1234.

§ 214. The Internal Structure of the Monastery

We have seen that monasteries and monks are dependent, in everything and in every respect, on the competent diocesan bishop—or on the patriarch, in the case of stauropegial monasteries—and this holds, and must hold, in an absolute sense, without any exception whatsoever, however small. The internal administration of a monastery is conducted by the superior together with the brotherhood, according to the general monastic rules and according to the particular typikon, where such exists for individual monasteries.

From the very beginning of the cenobitic monastic life, there stood at the head of the administration of every monastery a particular person, who directed and oversaw the whole monastic life. He was called abba (ἀββᾶς), as a father in relation to his children—the other monks of the monastery, who among themselves were called brothers (ἀδελφοί)—which showed the character of the mutual relations among the members of a monastery, as of a spiritual family, in which the younger are bound to their elder by filial love, and among themselves by brotherly love, for which reason the monastery itself was sometimes called a brotherhood (ἀδελφᾶτον, ἀδελφότρια). The name abba was afterward retained only as an honorific title of the monastery’s superior, and it became customary to call him hegumen (ἡγούμενος) and archimandrite (ἀρχιμανδρίτης) for monasteries of monks, and, for monasteries of nuns, hegumenia and archimandritissa. The superior of a larger monastery, in which there were many monks, bore the title of archimandrite, and the superior of a smaller monastery the title of hegumen.[1] The rights and duties of an archimandrite and of a hegumen in their monasteries are entirely equal.[2] Since the number of monasteries in which the superiors were archimandrites was far smaller than the number of those in which hegumens were superiors, and since the title of hegumen was regarded as the regular one for a monastery’s superior, while the title of archimandrite was a privileged title reserved for only a few monasteries, the sources of church law regularly speak only of hegumens.

For the office of a monastery’s superior only such a monk may be appointed as is known to all to be strictly devout, whose life has always been exemplary, and who is capable, by his authority, of maintaining discipline among the monks and order in the monastery.[3] This is the chief thing to which attention must be paid in appointing a monastery’s superior, and all other external conditions are of only secondary significance, so that it is not taken into account at all whether the person in question is senior in years, or in tonsure, to the other monks—it suffices that all the other monks regard him as the best and most capable man for the office of superior.[4] A brother of another monastery may also be appointed superior, if by chance in the monastery in question there is no one who possesses the necessary qualities.[5]

As a rule, the superior is elected by all the brothers of the monastery in question. This election must be carried out by those concerned in full awareness of the responsibility which they take upon themselves before God and the Church, and for this reason they swear on the Gospel before the election that they will vote according to conscience, and not out of partiality or bribery. The election is subject to confirmation by the diocesan bishop, who, if he approves it, elevates the elected man to the rank of hegumen or archimandrite and issues him the corresponding charter.[6] For stauropegial monasteries the superiors are appointed by the patriarch or the synod.[7] In those monasteries for which there exist special founders’ (ktetors’) statutes, it is also permitted for the founder or founders in question, according to the provisions of the statute, to take part in the election of the monastery’s superior.[8]

The rights and duties of every monastery’s superior are set out in the corresponding charter (ἔνταλμα), which the bishop issues to him upon his enthronement as superior.[9] The chief duties of the superior are these: 1) to see that all the monks strictly and precisely observe the monastic rules, and to be for the younger brethren a living example of the most perfect monastic life; 2) that the divine service in the monastery church be celebrated strictly according to the typikon, and that at every service he himself be first, and likewise that no brother or novice absent himself from the service; 3) that, according to the prescription of the typikon, the lives of the saints be read every day; 4) that he never leave the monastery without pressing need, and likewise that no monk leave the monastery without his express permission; 5) that he often visit the monks’ cells, by day and by night, to see how the monks occupy themselves in the time free from the divine service, and that he assign each monk a suitable occupation; 6) that at fitting times he gather all the monks in the chapter hall, to deliver edifying discourses to them, and that the monastic rules be read and expounded there; 7) that he oversee the monastic economy, and that nothing be procured or issued without his knowledge; 8) that he see whether the econome, the ecclesiarch, and the other monastery officials exactly perform their duties, and likewise whether the novices are being properly prepared for tonsure; 9) that he submit to the church authority, at the prescribed time, and at least once a year, an exact report both on the monastic life and conduct of the monks and on the monastic economy.[10]

In connection with these duties, and all the others arising from those just enumerated, the superior has in his monastery certain corresponding rights as well. He is, in his monastery, the head with full authority over all the monks, who all depend on him and can do nothing without his permission, and if they do something on their own authority he has the right at once to subject them to punishment according to the rules.[11] Besides the primacy of authority and honor in his monastery, the superior has also certain hierarchical rights. Thus, according to the 14th canon of the Seventh Ecumenical Council, the superior has the authority to confer on a monk of his monastery the first degree of the priesthood, that is, to ordain him a reader;[12] and by the 6th canon of Nicephorus the Confessor the superior may in his monastery also ordain a monk a subdeacon, and so he would have the right to ordain to all the lower degrees of the sacred hierarchy.[13] According to the commentators, it is also the right of the superior to receive new monks into the order.[14]

According to the character of the monastic community, all the rights of a monastery’s superior are conditioned by his relation to the monks, as of a father to his children. With regard to this, the superior’s authority in the monastery must not be despotic, nor may he exercise this authority alone on his own, but in agreement and consultation with the senior monastic brethren, and only in a gentle manner. This is expressly prescribed by all the existing monastic statutes, and in the first place by the Studite statute, which served as the model for all the other statutes.[15] In accordance with these prescriptions, in every monastery there must exist a superior’s council (βουλή) for all matters, both spiritual and administrative. This council is composed of: the deputy, the confessor, the ecclesiarch, and the monastery econome, and, when needed, also all those senior monks who are known as exemplary in the monastic life. All these persons are called the superior’s counsellors (σύμβουλοι), and they compose three separate administrative departments: one for spiritual judgment, another for church and liturgical matters, and a third for matters of the monastic economy.

The monastic court (κριτήριον), under the presidency of the superior, is composed of: 1) The superior’s deputy, who is called the “second” (δευτερεύων) in the monastery, or, in the Hilandar statute, “the first brother after the hegumen.”[16] The deputy has no independent office of his own in the monastery, but replaces the superior when the latter is prevented, and assists him in the performance of the superior’s duties. 2) The confessor (πατὴρ πνευματικός), usually one of the oldest and most devout hieromonks, who confesses all the monks in the monastery, beginning with the superior down to the youngest brother.[17] It is also his duty to oversee how the novices in question are being prepared for tonsure. 3) Two or three senior and exemplary monks, who as members of the monastic court are called epistemonarchs (ἐπιστημονάρχαι).[18]

Over the monastery church and the divine service is appointed the ecclesiarch (ἐκκλησιάρχης), who sees to the internal order of the church and that all the church services are strictly performed according to the typikon.[19] The ecclesiarch has several assistants in his office, namely: the pareklisiarch, and, subordinate to him, the protokanonarch and the kanonarchs, whose duty it is to read the canons and the psalms in church, and the taxiarch, who keeps the church, and everything needed for the divine service, in order and cleanliness.[20] The service in the monastery church itself must be performed, in weekly rotation, by all the monks who are hieromonks, according to the arrangement of the ecclesiarch and the pareklisiarch.

The administration of the monastery’s economic affairs, under the oversight and joint responsibility of the superior, is entrusted to the monastery econome (οἰκονόμος). The office of econome is regarded in the monastery as very important, exactly like that of the ecclesiarch. The econome, the ecclesiarch, and the superior are regarded as the chief persons in the monastery, without whom a properly ordered monastic life cannot even be conceived. If the superior fails to see to it that there be an econome in the monastery, such a superior is subject to a penance, and the bishop in such a case himself appoints and designates an econome for the monastery’s affairs.[21] The econome takes care of all the monastery’s property and of all the monastery’s income and expenditure. He sees that the monastery’s estate is kept intact and that nothing perishes, and that no immovable or movable thing passes into strangers’ hands. Together with the superior and with the more devout and prominent (εὐλαβέστεροι καὶ προέχοντες) monks he draws up, at the appointed time, a budget of the monastery’s expenses for the whole year, and when the year is complete he renders to the assembly of the brotherhood an account of everything spent in the year in question, and of how much was received from lands, from pious contributions, and from alms. He may make no extraordinary expenditure without the superior’s knowledge and permission, just as only with the superior’s knowledge may something new be procured for the monastery. In managing the monastery’s economy the econome is assisted by certain designated monks, namely: 1) The pareconome, or the econome’s deputy, who replaces the econome when he is prevented by something. As a rule the pareconome takes care of the ikonomion, where the clothing and other things for the monks are kept. 2) The econome for the metochion, who takes care of the metochia and of the lands worked there. 3) The treasurer, who keeps the monastery treasury and receives and disburses the necessary money.[22] 4) The grammatikos, or scribe, chosen from among the most learned and most skilled-of-hand monks. He records all the accounting business of the monastery, and besides this keeps the monastery archive in order, keeps the minutes at the brotherhood’s sessions, conducts the official correspondence of the monastery’s administration, and keeps and manages the monastery library. It is also his duty to record all the chief events concerning the monastery, for which reason he is also called the chronicler (ὑπομνηματογράφος).[23] All these persons are subordinate to the monastery econome. Dependent on him too are all the other monks who must look after various places and things in the monastery.[24]

All these persons of the monastic administration exist in large and spacious monasteries, while in smaller monasteries with a smaller number of monks it is quite natural that there cannot be so great a number of officials; rather, all the offices are divided among the monks who are there, and to a lesser degree also among the novices.

II. CHURCH BROTHERHOODS


[1] The Dignities, p. 142. 144.

[2] “Caput monasterii idem est quod hegumenos sive archimandrites,” Beveregii Synodicon. II Append. pag. 108. Meyer’s remark (Geschichte der Athosklöster. S. 31. 37) that the hegumen is the superior of only one monastery, while the archimandrite is the superior of all the monasteries of one eparchy, finds no justification in anything.

[3] Nomocanon XI, 3; Blastares’ Synt. Μ, 15 (Ath. Synt. I, 255. VI, 393. The Kormchaia, ch. 42 pt. 76). The ukase of May 1722 for the Russian monasteries puts this very well: “Въ монастырскіе настоятели надлежитъ избирать благонравныхъ и въ житіи иноческомъ искусныхъ, безпорочныхъ и свидѣтельствованныхъ, добрѣ вѣдущихъ разумъ писанія и уставъ житія монастырскаго и монашескаго, да печется о спасеніи братскихъ душъ, а не о строеніи точію стѣнъ и собранія многаго богатства, но бодростно по званію своему да правительствуетъ” (Barsov. I, 166).

[4] Nomocanon XI, 3 (Ath. Synt. I, 255). The Kormchaia (the chapter cited): “Не всячески по степенамъ мнишескимъ или по старѣшинству, но егоже вси мниси совѣтомъ добрѣйша смыслъ имуща изберутъ.”

[5] Can. 4 of the IX local council and Balsamon’s commentary (Ath. Synt. II, 661).

[6] The formularies at Ath. Synt. V, 570. 571. 573.

[7] Silbernagl, S. 58. Barsov. I, 166—172. 289.—In Serbia, under Art. 65 of the law of 1890, the superiors of first-rank monasteries (there are eight of them) are elected and appointed by the council of bishops, and the superiors of the remaining monasteries by the eparchial bishops, each in his own eparchy.

[8] The decisions of the patriarch of Constantinople Germanus of the years 1233 and 1247, and of patriarch Manuel of the year 1250 (Ath. Synt. V, 107. 110. and 119), as well as the decision of patriarch Philotheus of the year 1365 (Acta Patr. Constantinop. I, 474).

[9] See the charter that I printed after Leunclavius (Jus gr.-rom. I, 438) in The Dignities, p. 143.

[10] Cf. for Serbia Art. 68 of the law of 1890, and the decision of the council of bishops of April 1855 no. 9; for Russia the synodal ukaz of February 13, 1853 no. 183; for Greece the synodal decision of June 28, 1858; for the metropolitanate of Sibiu §. 80 of the statute of 1869.

[11] See on this in the testament of Theodore the Studite (Migne’s edition), and chapter 16 of the Typikon of Hilandar.

[12] My interpretation of this canon, Rules I, 620.

[13] Rules II, 523.

[14] Ποιεῖν τὴν ἀπόλυσιν. This right is not expressly mentioned in the canons, but Balsamon, in his commentary on canon 6 of Carthage (Ath. Synt. III, 312), draws it by analogy from the fact that the superior can, even without the special permission of the competent bishop for that, install a lector in his monastery.

[15] See the epistle of Theodore the Studite to the newly elected superior Nicola (Migne ed.). It is set forth particularly well in chapter 17 of the Typikon of Hilandar.

[16] Theodore the Studite, ode VI; chapter 14 of the Typikon of Hilandar.

[17] Ch. 7 of the Hilandar typikon; ch. 35 of the typikon of Bishop Nil. Cf. the decree of the Russian Holy Synod of May 1722.

[18] Theodore the Studite, ode VIII.

[19] Ch. 15 of the Hilandar typikon; ch. 23 of the typikon of Bishop Nil.

[20] Ch. 15 of the Hilandar typikon; Theodore the Studite, odes X and XI.

[21] VII Ecum. can. 11. On the election of the monastery’s oeconomus see chapter 14 of the Hilandar typikon, where it is also stated what kind of person the oeconomus must be. See also ch. 18 of the typikon of Bishop Nil.

[22] Ch. 22 of the Hilandar typikon; ch. 24 of the typikon of Bishop Nil. On the paroikos, chs. 14 and 32 of the Hilandar typikon; on the oeconomus for the metochia (μετόχιον, holdings under the direct administration of the monastery), ch. 33 of the Hilandar typikon.

[23] Typikon of Bishop Nil, ch. 19. Decision of the Patriarch of Constantinople Matthew I of the year 1398.

[24] Such as: the key-keeper, the refectory keeper, the strator (στράτωρ, equorum curator), etc. See chs. 31 and 33 of the Hilandar typikon; chs. 21—25 of the typikon of Bishop Nil. (This typikon of Bishop Nil is found in Miklošić et Müller, Acta monasteriorum. II, 426 sq.) On all these various subordinate offices in the monastery see Theodore the Studite, odes IX and XII—XVII, and also in his penitential canons.

§ 215. The Origin and Purpose of Church Brotherhoods

Under the name of brotherhood (ἀδελφότης) is understood every association of the faithful with pious purposes, for the good of the Church and of society. The origin of brotherhoods goes back to the earliest times of the Church, and they are connected with the agapes (ἀγάπαι, love-feasts of brotherly fellowship) of the first age of Christianity, at which—even if organized brotherhoods in today’s sense did not yet exist—the joint action of many in one direction, for the sake of helping with common needs, nevertheless already stood out.

The first kind of brotherhood we find in the Church of Alexandria, in the community of the parabalani (παραβολάνοι), who cared for Christian sick people.[1] In the 4th century mention is made of the brotherhood of the ascetēria (ἀσκητήριον), who cared for the Christian burial of the dead. The Emperor Constantine assigned a considerable subsidy to this brotherhood from the state treasury; this subsidy the Emperor Anastasius raised to 70 pounds of gold annually, and the Emperor Justinian confirmed this by a special Novel.[2] In the course of time similar brotherhoods developed and multiplied, and were of great use to the hierarchy in accomplishing the task of the Church, especially when the Church’s external circumstances were unfavorable. History records various brotherhoods that helped the Church in various good works—brotherhoods for receiving strangers, in houses specially built for that purpose (ξενοδοχεῖα); for the nursing and upbringing of abandoned children (ὀρφανοτροφεῖα); for the nursing of the sick (νοσοκομεῖα); for the maintenance of the poor (πτωχοδοχεῖα); for the maintenance of poor old people (γεροντοκομεῖα); for the reception and nursing of foundlings (βρεφοτροφεῖα); for missionary work among unbelievers; and, on occasion, for the defense of the Orthodox faith against the attacks of the heterodox. This last occurred every time some danger threatened the Orthodox faith, and the hierarchy itself was not in a position to withstand these attacks.[3]

Church brotherhoods differ from the monastic community in this: 1) that among the members of a brotherhood there is no monastic, communal (cenobitic), living together; 2) that on entering a brotherhood the members in question take none of those vows that are necessary on entering monasticism; 3) that every member is always free to leave the brotherhood, nor is he bound by any legal condition when he enters it; and 4) that no coercive means may be employed against a member to make him fulfill the community’s duties—though, of course, the community’s administration is entitled, according to the community’s rules, to exclude the member in question from the brotherhood.


[1] “Parabolani ex episcopi alexandrini arbitrio fiunt, qui non sunt in dignitate constituti, vel curiales: et confectorum morbis curam gerere debent ejusque papae jussis obsequi” Collect. const. eccles. I. 3, 18. Cod. Theod. XVI. 2, 42 43. Cod. Justin. I. 3, 18.

[2] Nov. LIX.

[3] We see this in the church brotherhoods of western Russia in the 15th and following centuries.

§ 216. The Legal Position of Church Brotherhoods

Brotherhoods may be larger or smaller, according to the task which they set themselves, and according to that task they may be limited to one place, or may extend over several places, several provinces. Brotherhoods with a missionary purpose extend over all the lands in which there are unbaptized persons who need to be converted to Christianity. Brotherhoods may be composed of laymen alone, or there may also be such in which the members are both clergy and laymen. But whatever the scope and composition of a brotherhood, it is always in direct dependence on the competent central church authority, which has the right to dissolve the brotherhood as soon as it has justified cause to do so. The position and rights of a brotherhood are conditioned by the corresponding community statute, which the competent church authority confirms (§. 142). If the community statute makes no mention of any privileged right, every member of the brotherhood belongs to the parish of the place in which he permanently resides. The eparchial authority may, moreover, assign to a brotherhood a separate church with a separate priest, and in such a case that church becomes similar to a parochial institution. Confirmation of the persons who are to compose the brotherhood’s administration belongs to the diocesan bishop; and under the bishop’s personal responsibility it is permitted for one brotherhood to enter into association with another brotherhood having the same purpose, even outside the borders of the state, and the bishop is obliged to inform the civil authority concerned of this.[1]

Of the establishment of every brotherhood the civil authority of the place in question must at once be notified, with an exact statement of the brotherhood’s purpose and organization. Insofar as a brotherhood has received no special rights from the state, nor has been specially approved by it, it is subject to the general state laws on associations, and in matters of property the civil authority proceeds according to the same norms that exist for every other kind of private property.[2]

CHAPTER FIVE. Christian Death.


[1] For Austria see the imperial decree of July 27, 1856.

[2] For Austria the law of November 15, 1867, and cf. § 15 of the fundamental law of December 21, 1867.

§ 217. The Last Christian Viaticum

As the Church accompanies her faithful children from the hour of birth and through their whole life, and extends to them her help, which sanctifies them, so she extends that same help to them also when they are at the point of death, so that as good Christians they may end this life and worthily enter into eternal life.

By the mystery of confession the Church comes to the aid of the sick person, that he may repent of all his sins and be absolved from those sins (§. 172, III), so that he may appear before the judgment of God with a peaceful conscience. Having absolved the sick person of sin, the Church deems him worthy of communion, that last and most necessary viaticum (τοῦ τελευταίου καὶ ἀναγκαιοτάτου ἐφοδίου, “the last and most necessary provision for the journey”), as the 13th canon of the First Ecumenical Council says, which ordains that no one who is at the point of death and repents of his sins may be deprived of communion.[1] This custom has existed in the Church since the very beginning of Christianity, and has always been strictly kept through all the centuries.[2]

Besides holy communion, the Church has, on the basis of Holy Scripture, established for her dangerously ill children yet another mystery, and that is the anointing of oil (τὸ εὐχέλαιον). According to the church rules, seven priests are required to perform this mystery, and only in extreme necessity may a smaller number suffice. The sick person over whom this mystery is to be performed must first be confessed, and after the anointing has been performed over him, communion is given to him. When death threatens, the sick person may be communed even before the anointing. The anointing is performed only over a dangerously sick person who has repented of his sins and who is, accordingly, in full possession of his consciousness. Over one who will not confess, or who is not conscious, this mystery cannot be performed. Nor can it be performed twice on one person in the course of a single illness, however long that illness lasts. It is forbidden to perform the anointing over a dead body.[3]


[1] Cf. Ancyra 6, 22; Neocaesarea 2; Carthage 8; Basil the Great 72; Gregory of Nyssa 2, etc. See my commentary on can. 13 of Ecum. I, Rules I, 216.

[2] In the early times of the Church, bishops, in the instructions which they issued to presbyters, recommended to them, among the chief things, that no one should ever die in the parish without communion. See the data on this in Beveridge’s commentary on can. 13 of Ecum. I, Tom. II. Annot. p. 79—80. Cf. note 16, § 172 of this book.

[3] Rule 164 of the nomocanon appended to the Trebnik. In the Greek Church there existed the custom of administering this mystery also over the dead (ὑπὲρ τῶν ἐν Χριστῷ κοιμηθέντων), although that is at variance with the dogmatic foundations of this mystery (Jas. 5, 14. Cf. Mark 6, 13. Luke 10, 34), and in the 13th century this was condemned by Patriarch Nicephorus II. See the commentary on this rule in A. Pavlov’s edition.

§ 218. The Burial of the Dead

The dead member the Church sends off with prayers and buries him in a special consecrated place, and that is the cemetery.

The church rite at the burial of deceased members of the Church is prescribed in the Trebnik. Special rites exist for laymen, for clergy, for monks, and for children. There is, again, a special rite for the funeral service that must be performed on the day of Christ’s Resurrection and during Bright Week. And every member of the Church who has died at peace with the Church must be given the funeral rite according to the prescribed order.

It is forbidden to bury with the church rite: 1) all those who do not belong to the Orthodox Church—hence non-Christians in the first place, and then heretics and schismatics; 2) children of Christian parents who have died unbaptized; 3) obstinate sinners, who die in a mortal sin known to everyone, without confession and repentance, and who will not receive the holy mysteries; 4) deliberate suicides;[1] 5) those who perish in a duel;[2] and 6) those who have been condemned to death for crimes by a lawful court.[3] Not only can none of these be given the funeral rite by an Orthodox priest according to the prescribed order, but by the canons they cannot even be buried in a consecrated Orthodox cemetery. It is likewise forbidden to give the funeral rite to the body of a Christian who, while alive, ordered that his body be burned (cremation), where his relatives intend to carry out that order.[4]

As regards heterodox Christians, when they die in some place where there is neither a priest of the deceased’s own confession nor a separate cemetery in which they could be buried, the more recent legislation of individual local churches permits an Orthodox priest to give the heterodox Christian the funeral rite according to a rite specially prescribed for such cases, and to allow the heterodox deceased to be buried in an Orthodox cemetery. But the Orthodox priest may do this only after he has reported it to the competent diocesan bishop and has received the corresponding permission from him.[5]

In burying the deceased, the priest must always take into account the prescriptions of the sanitary laws of the state in question, and accordingly he must not allow the deceased to be buried before the prescribed time has elapsed since death, and before the legally prescribed forensic-medical examination of the deceased’s body has been carried out.[6]

Everyone has the right to determine where he wishes to be buried. If the person in question has determined nothing about this, then he is buried in the general cemetery of the parish to which he belonged. The competent parish priest has the right to bury his own parishioners; but if some parishioner is to be buried outside his own parish, the regular parish priest of that deceased parishioner nevertheless retains the right to the burial fee prescribed by the stole-fee tariff, just as the priest in whose parish the burial is to take place also has the right to the corresponding remuneration.[7]

Just as in the ancient Church the names of the deceased were entered into the corresponding diptychs, so from this arose the Church’s ordinance that priests must enter into special books the names of everyone who dies in the parish in question, and these are today’s registers of the dead, from which the prescribed extracts are afterward issued to the competent authorities.[8]


[1] Canon 14 of Timothy of Alexandria; rule 178 of the Nomocanon appended to the Trebnik.

[2] The commentary on rule 178 of the Nomocanon appended to the Trebnik in the edition of A. Pavlov.

[3] State laws prescribe that the body of a person sentenced to death is to be buried without the participation of any other person, except the commission concerned, and in a place especially designated for that purpose. See, for Austria, § 404 of criminal procedure of the year 1873; for Russia, vol. XIII of the Medical Statute, art. 923.

[4] In principle, this prohibition has been expressed also by the state authority. See, for Austria, the decisions of the ministry of internal affairs of 5 October 1891, no. 20331, and of 3 May 1892, no. 9199.

[5] See, for Russia, the ukases of the Holy Synod of 24 August 1797 and of 20 February 1800; for Serbia, the decision of the council of bishops of September 1863, no. 23; for Greece, the synodal decision of 4 February 1870; in the patriarchate of Constantinople, the synodal decision of March 1869. In Austria, with regard to cemeteries, art. 12 of the fundamental state law of 25 May 1868 prescribes: “No religious community may refuse, in its cemetery, a fitting grave to the body of a person who did not belong to that community, 1, when it concerns the grave in some family tomb, or 2, when, in the town or district of the local municipality where the death occurred, or where the body was found, there is no cemetery designated for the members of the church or religious community to which the deceased belonged.” As to how an Orthodox priest is to act at such a burial of a person of another faith in an Orthodox cemetery, the priest concerned shall seek instruction from the eparchial bishop, and shall be governed by it accordingly.

[6] For Austria see the court decree of 10 April 1787 and the ministerial order of 8 April 1857 and of 3 May 1873, no. 7080; for Serbia, art. 22 of the sanitary law of 30 March 1871; for Russia, vol. XIII of the Medical Statute, art. 918.

[7] On this there are special regulations for each regional church.

[8] See § 125 of this book, p. 450.

§ 219. Prayers for the Dead

The communion of prayer is not limited only to the living members of the Church, but extends also to the deceased members, for whose souls the living pray to God and church services are performed, especially the Liturgy. The custom of praying and holding memorials for the departed already existed in the Old Testament church,[1] and passed from it into the New Testament Church. In the Apostolic Constitutions the faithful’s duty to pray and to offer sacrifice to God for the souls of the departed is spoken of, and it is ordained that memorials for the departed be held on the third, ninth, and fortieth day after death, and especially that their yearly remembrance be kept with a church service and good works.[2]

Today the commemoration of the departed takes place at every divine service, and especially at the Liturgy. Besides this, the Church has established particular days in the year that are dedicated exclusively to the commemoration of the dead, and these are the Soul Saturdays,[3] when God is prayed to and the Liturgy is served for all the fathers and brethren who have ended their earthly life as Christians, and likewise for those who died suddenly and could not be given the funeral rite by the Church. At every other time, however, apart from certain days appointed by the church typikon, memorials for individual deceased persons may be held, and are held, with a lesser or greater church service.[4]

By the canons, in the Orthodox Church there may be prayers and memorials only for those who died in communion with the Church, and hence this cannot be done for the heterodox. This has been forbidden from the very beginning of the Church, so that the canons not only do not permit the possibility of praying for the heterodox, but forbid also all praying together (συνεύχεσθαι μόνον) with them, just as with those excommunicated from the Church.[5] And the canons of a later period strictly forbid visiting the cemeteries of the heterodox, and ordain that their fellowship is to be avoided, not only in liturgical matters but also in private life.[6] Accordingly, the Orthodox Church, as the representative of eternal truth, can pray only for her own, who believe in that truth, and not for others, who do not acknowledge that truth, or who profess as truth what the Orthodox Church does not recognize as evangelical teaching.[7]

PART V. The Relation of the Church to the State and to Those Who Do Not Belong to the Church.


[1] Num. 20, 29; Deut. 34, 8; I Kings 31, 13; II Macc. 12, 45.

[2] Apost. Const. VIII, 22.

[3] The New Tablet IV, ch. 23, and the church Typicon.

[4] The New Tablet, the same chapter.

[5] Ap. can. 10, 45, 65, and my commentaries on these last two canons. Rules I, 109, 111.

[6] Laod. 6, 33, 37, Tim. Alex. 9.

[7] If today the church permits commemorations in church for certain deceased persons of another faith, it does so only in extraordinary circumstances and out of regard for the persons for whom the individuals concerned or the authorities request that commemorations be held, the church grounding itself in this on universal Christian love and by analogy on that permission which it grants, that a deceased heterodox Christian may be escorted to burial and buried in an Orthodox cemetery. See footnote 5 of the preceding paragraph.

§ 220. General Survey

Christ’s Church is one in the world, and she alone is appointed to exist until the end of the ages, and to direct the will of all people according to the will of God, and to bring them all into God’s Kingdom. Accordingly, Christ’s Church has the character of a necessity in the world, and exists by God’s ordination in order to carry out the task which her own Founder assigned to her in the world, and that task is that all people should become Christians. In carrying out this task, the Church must come into contact, in the first place, with the state, and then with all those religious societies that are outside her communion. From this arise the established legal relations between the Church, on the one side, and the state and various heterodox societies on the other—which, in the various systems of church law, are designated as the external law of the Church, as distinct from the legal relations that exist within the Church with regard to her own members, which is called the internal law of the Church.

The teaching on the legal relations of the Church to the state is of particular importance when one takes into account that complete order and peace cannot be conceived where the juridical sphere of various persons—above all of various societies—is not properly determined, and when, besides this, one considers the harmful consequences for society that have occurred, and do occur, when the relations between Church and state are left undetermined, and when one authority, ecclesiastical or civil, oversteps the bounds of its own competence. Equally important is the teaching on the relations of the Church to the heterodox, when one considers the great multitude of various heterodox that still exist today in the world, all of whom are called to confess the true faith of Christ, and toward whom the Church must hold strictly to the law of Christian love, while at the same time striving that all may become one in Jesus Christ.

CHAPTER ONE. The Church and the State.
§ 221. The Origin of the Church and the State

Christian doctrine teaches that God Himself founded the Church; but it likewise teaches that the state, too, has its origin in the design of God’s providence for the world. Both, then—the Church and the state—are divine institutions, and their purpose is the eternal and the temporal good of man.

Of the divine institution of the Church, Christian dogmatics speaks. It teaches us that Christ founded the Church, that she is a spiritual kingdom, that she is limited neither by time nor by place, that her purpose is the salvation of all people and their union with God, and that, in accordance with that purpose of hers, she disposes also of her own particular means, which are in every respect different from the means at the disposal of the secular power.[1] This dogmatic teaching about the Church, canon law accepts as an accomplished fact, and upon it develops the legal significance of the Church in the world. And just as Christian doctrine is complete in this, so it is complete also in its teaching about the state and about state authority.

God is not the creator of man alone, but is the creator of society as well; He implanted in the very nature of man a love for social life, He implanted in man the striving to unite with other people. In the creation of the woman, whom God gave as a companion to the first man, we already find the first act in God’s design for society. The bond between husband and wife, marriage, was the basis of the first social community, was the basis of the family. But that first family could not remain confined to the narrow circle of the husband and wife themselves and their immediate descendants, but had by nature to expand beyond the bounds of the family and gradually form itself into a great communal unit; and just as man was created in the image of God, and just as the chief purpose of the first man was to glorify his Creator, so too the chief purpose of the society that arose from that man is the very same; and this constitutes, already by the law of nature, the greatest need of society, the indispensable striving of all people. This striving of man’s, which God had implanted in his heart, was transformed, as a consequence of man’s fall, into a striving that, in God’s place, man should glorify himself. Thereby the original order of society was already disturbed, and man found himself left to himself and to his own fate. Society departed from the path God had marked out for it, and went along the path shown to it by its own limited reason, rushing toward an undetermined goal, exposed to the accidents of time. But God, by His eternal wisdom and boundless goodness, did not wish to leave man and society in such an undetermined state, but, taking pity on His creature, promised to send a Redeemer “when the times should be fulfilled”; and meanwhile, in place of the original constitution, He had already established, in the first family, the authority of the husband over the wife, and thereby the authority of the head of the family over all the other members of the family. By this, already immediately after man’s fall, and at the very beginning of social life in the world, the supreme authority of one over the rest was set in place, and the self-will of individuals was bounded by the will of the supreme authority of one. From the family, man’s rule begins to hold sway in the world—to rule by God’s express command, and in the name of God’s authority. The first family, then, laid the foundation of the state, having given to the state those very properties which it itself had received and possessed. And just as the constitution of the family rests on human law and is governed by human laws, while the supreme authority within it is exercised, by God’s command, by the head of the family, so too the state, which arose from the family, is in its constitution governed by human laws; but so that order might reign in that constitution of the state, so that the human laws on which that constitution rests might be directed toward the purpose marked out by God’s providence, God granted, as once to the first head of the family, so also to the state authority, the power—with a hand armed with the sword of justice and right—to lead people, in His name, along the good path.

What we have now said is a truth to which Holy Scripture, of both the Old and the New Testament, bears witness. “Let the living know that the Most High rules the kingdom of men, and gives it to whom He will,” says God by the mouth of the prophet Daniel.[2] “By me kings reign, and rulers decree justice; by me princes rule, and nobles, all the judges of the earth.”[3] “Hear therefore, O kings, and understand; learn, all you judges of the earth, that power is given you by the Lord, and might by the Most High.”[4] So, and to this effect, speaks the Holy Scripture of the Old Testament as well, pointing us to God, who set a ruler over every nation, of which Israel is a part.[5] And what the Old Testament Scripture teaches us here, Jesus Christ confirmed by His teaching and by His life; His apostles confirmed it; the Christian Church of all ages has confirmed it. Christ, Lord of heaven and earth, submits Himself to the authority of Pilate, for He acknowledges that the authority which Pilate exercises, he exercises because it has been given him by God: “You would have no power at all against me, except it were given you from above,” Christ answered Pilate, when the latter pointed to his own authority.[6] This thought of eternal truth the great apostle to the nations, Paul, developed in detail in his epistles. He writes to the Romans: “Let every soul be subject unto the higher powers. For there is no power but of God: the powers that be are ordained of God. Whosoever therefore resisteth the power, resisteth the ordinance of God: and they that resist shall receive to themselves damnation. For rulers are not a terror to good works, but to the evil. Wilt thou then not be afraid of the power? Do that which is good, and thou shalt have praise of the same: for he is the minister of God to thee for good. But if thou do that which is evil, be afraid; for he beareth not the sword in vain: for he is the minister of God, an avenger to execute wrath upon him that doeth evil. Wherefore ye must needs be subject, not only for wrath, but also for conscience’ sake.”[7] In the same sense the apostle Peter, too, writes in his first epistle: “Be subject to every ordinance of man for the Lord’s sake: whether it be to the king, as supreme, or to governors, as sent by him for the punishment of evildoers and for the praise of them that do well; for so is the will of God.”[8] God, then, is the founder of every earthly kingdom, and for this reason every man, without exception, is obliged to submit to the state authority set over him, whatever the form and constitution of that authority may be. The purpose of every legislation, by its basic ordinance, consists in this, that justice should reign everywhere, and hence the establishment of that justice among people, in everything and in every matter, constitutes the first task of those to whom God has entrusted the government of earthly kingdoms. This teaching of the New Testament Scripture is the more significant in that the state authority of which Paul speaks was not Christian but heathen, and persecuted everyone who would not bow down to the pagan gods—and yet Scripture acknowledges that it is of God, and teaches Christians to submit to it, “for there is no power but of God, and the powers that be are ordained of God.” The Fathers of the Church, the interpreters of God’s word, proclaim with one voice the divine institution of state authority;[9] and among them Augustine expressly asserts that all earthly states are established by God’s providence.[10] This thought has entered into the human consciousness of all ages, and has permeated all rulers, past and present, who regard themselves as ruling “by the grace of God.” Acknowledging the divine institution of state authority, the Church prays every day, in her prayers, for the ruler of the country in question, as for God’s anointed, and at every Liturgy sets aside a special portion for his health and salvation.[11] And in her canonical ordinances she subjects both the faithful and the members of the clergy to the gravest spiritual penalties for any insult offered to God’s anointed.[12]

From what we have so far set out, the teaching of the Christian Church about the state and state authority is clear. Her divine institution is acknowledged, complete obedience to the state authority is proclaimed and enjoined, and every disobedience toward it, even the smallest, is condemned, without regard to the belief professed by the holder of that authority. This ordinance of the Church concerning obedience to state authority is general, and accordingly a breach of that obedience by Christian subjects, on the ground that the ruler does not profess their faith, can never, and in no case, be justified. “All the powers that be are ordained of God,” and the Christian, precisely because they are of God, is obliged, by the teaching of his Church, to acknowledge them without objection and to submit to them.


[1] See §§ 48—51 of this book.

[2] Dan. 4:17; 5:21.

[3] Prov. 8:15–16.

[4] Wis. 6:1, 3.
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[6] John 19:10–11.

[7] Rom. 13:1–5.

[8] 1 Pet. 2:13–15.

[9] Iren. adv. haeres. V, 24. Tertull. apolog. c. 30. Chrysost. hom. 23, 1. in Rom. 13. August. Confess. III, 8. n. 2.

[10] August. De civitate Dei V, 1.

[11] See the liturgies of Basil the Great and of Chrysostom.
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§ 222. The Independence of Church and State Authority

Despite the fact that both the church authority and the state authority derive from one and the same source, the divine source, they nevertheless differ from one another in their essence, and each is, for itself, independent and autonomous within its own sphere.

As regards their institution, they differ from one another. The Church was founded by God directly,[1] and He gave her a determinate constitution;[2] whereas individual states were founded by God indirectly—namely, in that He implanted in man’s nature the striving toward association, and from that striving of man’s the states arose, which received, by human laws, this or that internal constitution of their own.[3] They differ in their extent: the Church is limited neither by time nor by place, but is destined for all the peoples of the world; the state is limited to a certain territory, a certain people. In this the Church is, and can be, only one, in the strict sense, while the state is many; and she is unchangeable and enduring, while states do not possess these qualities, for states arise and pass away, while the Church will endure to the age. They differ from one another also in their object: the state concerns itself with man insofar as he is, in general, a human being, while the Church concerns itself with him insofar as he is a Christian, a member of the body of Christ. But the chief difference between them lies in the purpose of each: the Church has as her purpose to prepare man for the future eternal life, while the state’s purpose is to secure him a peaceful and orderly life on earth; and in accordance with this particular purpose of each, each also disposes of its own particular means—she, as a spiritual kingdom, disposes of spiritual means, and the state of earthly means; nor, by the teaching of the Orthodox Church, may the Church, whatever her circumstances may be, make use of earthly means for her own purposes and employ material force to convert someone to Christianity, or by force defend certain rights of hers which the state, as the occasion offers, wishes to dispute and not acknowledge.

According to this difference between Church and state, each is, for itself, independent and autonomous within its own sphere.

The purpose of the Church, as we have mentioned, is the salvation of all people and their union with God, and accordingly it is plain that such a purpose of the Church cannot be subordinated to any other purpose. And this purpose God Himself set for the Church—hence, in fulfilling it, the Church must be unconditionally independent and autonomous within her own sphere. She is, by her own foundation, catholic, and were she not so she would cease to be what she is; and this would come about were she obliged to depend on the state, were she not entirely autonomous and free to preach her own doctrine at every time and to all peoples. Christ marked out precisely the boundaries between Church and state when He said that one should render unto God the things that are God’s, and unto Caesar the things that are Caesar’s, by which He asserted the independence of His Church. This same independence and freedom of the Church the apostles also clearly asserted, when the Jewish council in Jerusalem wished to forbid them to preach in the name of Christ: “Judge ye whether it be right in the sight of God to hearken unto you more than unto God. We ought to obey God rather than men.”[4] This same independence and freedom the Church has asserted and defended after the apostles as well, and most resolutely of all when she was persecuted by the state and when the state wished by force to strip her of that freedom.

Just as the Church is independent and autonomous within her own sphere, so too, again, the state is independent and autonomous within its own sphere. The state has its own determinate purpose, consisting in the earthly good of man. In realizing that good, no one may hinder the state, nor has anyone the right to influence what it does in that direction. It may morally depend on the social and national conditions amid which it exists, but juridically its authority is entirely independent of every other authority, and consequently of the church authority as well. In cases where the state authority should transgress against morality, the Church has the duty, and also the right, to raise a voice of protest and to strive to influence the state authority to turn from the path it has by chance taken; but the state authority, just as it may accept, may likewise reject that influence of the Church and act entirely on its own, and the Church must content herself with having done her duty, and patiently bear that the law in question, which offends eternal justice, remain in force for as long as the abnormal state of affairs continues. Just as the state has no right to meddle in matters that concern the salvation of souls, so the Church has no right to meddle in matters that the state authority administers according to its own reasons of state. The Church must be entirely autonomous within her own sphere, and the state, again, entirely autonomous within its own sphere. And so that the affairs of the one and the other authority should not become confused, and so that the Church should not lose her spiritual character and come into conflict with the state authority, she has, by particular legislative provisions, forbidden her ministers to enter into any worldly affairs whatsoever. The 6th Apostolic canon says: “A bishop, presbyter, or deacon must not take upon himself worldly cares; otherwise let him be deposed.” The 81st Apostolic canon repeats this, and says: “We have said that a bishop or presbyter ought not to give himself to secular administration, but should attend to church needs. Let him therefore either desist from this, or be deposed, for no one can serve two masters, according to the Lord’s commandment.” In the same sense the 83rd Apostolic canon speaks: “A bishop, or presbyter, or deacon, who occupies himself with military affairs and wishes to keep both—Roman service and priestly administration—let him be deposed, for: the things that are Caesar’s are Caesar’s, and the things that are God’s are God’s.” The Seventh Ecumenical Council recalls these Apostolic canons to those who, belonging to the clergy, neglected their priestly service and preferred to occupy themselves with secular affairs, and, confirming the penalties that had until then existed for such clergy, concludes its 10th canon thus: “It is better for him to go and teach children, and his own household, and to read to them the holy books, for it was for this that he received the priesthood.”
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§ 223. The Fundamental Relation Between Church and State

The distinction we have drawn between the Church and the State, and their independence from one another, does not exclude but precisely thereby determines their mutual relation in the world. The Church is not a kingdom of this world, but she is in the world, and her members must at the same time be members of the state, and are thus bound by both ecclesiastical and civil laws. But what, according to the fundamental teaching of the Orthodox Church, is that relation between Church and State?

If one wished to follow, in the strict sense, the prescriptions of the positive law of the Orthodox Church, that relation could be nothing other than a close bond between State and Church—that is, of mutual support and mutual supplementing in that which each, by its own nature, does not possess in itself and cannot dispose of, for the sake of one common end: the temporal and eternal good of man. This bond between Church and State has been precisely regulated, both by law and by the ecclesiastical practice of earlier ages, and it has always brought good to mankind when the ecclesiastical power, and likewise the state power, held themselves strictly within the boundaries traced for them by that law, and when, in accordance with the common end, they jointly developed their activity in matters assigned to them. But it has not always been so; and it has not been so because the respective bearers of power, both ecclesiastical and civil, have not always been imbued with a pure conception of the high calling of the Church in the world.

According to her calling, the Church has the task in the world of turning all nations to the true God, of preaching to them the eternal truth, of teaching them to love God and their neighbor as themselves, to do to others what they would not wish done to themselves, to forgive their enemies, to shun every evil, to despise earthly comforts, to become holy, and to be united with God. Such a task of the Church, as one sees, is purely moral in character, and accordingly she cannot in herself make use of any earthly means to accomplish this task, but only spiritual means, convinced that the time must come when the world will come to know and be penetrated by the loftiness of the spiritual principle of the Church. But toward the fulfillment of her task the Church has always advanced and advances boldly and resolutely, without regard to whatever oppositions the world may place in her path. Christ founded her for the sake of man, for the sake of society; so if she finds in worldly society an obstacle to the exercise of her calling—if she finds that in this or that state the aim of the world is held to be the attainment of the greatest earthly enjoyment, that the lofty thought of eternity is neglected, that worldly institutions contradict the religious and moral truths which the Church preaches—in such a case there can be no bond between Church and State, there can be no such unity as is necessary for the common good of mankind, but there can only be such a relation between them as worldly conditions of the time allow. In general, as an independent institution which has her own firmly fixed end and her own particular means, which she employs wisely but also resolutely to attain that end of hers in the world, the Church has taken, and takes today, toward this or that state, whatever position that particular state takes toward her. For her it is entirely indifferent what state constitution prevails in a given state. She sees in the representative of state power God’s anointed and appointed one, called to govern the state, and she teaches her sons to obey that power. But at the same time she carries out her divine calling boldly; and it depends on the state whether it avails itself of the Church’s work in matters concerning the happiness and progress of the people. If the state is imbued with the loftiness of the Church’s calling, if it understands that the Church can work only beneficially for the good of the people, and if it assists her so that she may the more easily fulfill her calling, then the Church too lends her help to the state power, and in that state there then prevails that harmony between ecclesiastical and civil authority which has always brought only good to society. If the state assumes an undefined position toward the Church, and leaves the Church to herself, in such a case no evil at all will befall the Church, but it will befall the state itself, which is deprived of, and chooses not to make use of, that moral weapon which lies in the hands of the Church, and which the state, however progressive it may consider itself and however much it may proclaim the humanitarian principles that guide it, can never fully command. To this day history has not shown that progress and humanitarianism apart from Christianity signify anything of consequence, whereas with Christianity they signify everything, and only through Christianity do they gain permanence. The evil, then, will befall only the state in such a position toward the Church. The Church will perhaps suffer there from without, since she lacks the state assistance necessary to her for the easier exercise of her calling and for her development and activity, in accordance with that calling, within human society; but in herself she will suffer nothing from this—rather, there will be revealed all the more her high significance and her inner strength, that even without state assistance she can still hold firm and act as an independent power.

If the state assumes toward the Church a hostile, adversarial stance, the Church will in such a case take up whatever position circumstances allow her, will withdraw into herself, and will patiently await the time when God’s justice shall triumph; but she will never cease to preach her teaching, and if she should happen to be provoked to struggle, she will fight with her spiritual weapons resolutely and to the end, even should thousands of her sons fall, firmly believing that sooner or later the final victory must be on her side. As a spiritual, independent power, the Church can exist even outside the state, can employ her spiritual means for her ends without needing the state to assist her with its earthly means; but the state, as an earthly power, cannot long exist without a spiritual, moral power, for it will then be transformed into a mere band of men who, lacking moral restraint, will live by simple physical force, such as even the animal possesses. And moral power resides in the Christian Church; and since this is so—and no one in the world will ever be able to prove that it is not—then the Church, however much she may be persecuted by the state, may with complete confidence calmly await the time when the state itself, in its own interest, will draw near to the Church and avail itself of that moral power of which the Church alone disposes fully and unconditionally. But even in such a position, persecuted by the state, the Church will never depart even for a moment from her fundamental teaching on the origin and significance of state power, nor will she incite her members to resist that power, or rouse them to seize by force what they do not enjoy in that state on equal terms with subjects of other faiths. The kingdom of Christ is not a kingdom of political liberty, but of spiritual liberty, the liberty of truth, freedom from error and evil; and that liberty no earthly power, no state, will ever be able to wrest from the Church.

And this is the fundamental, principled standpoint of the Church in judging the relation between herself and the state. From this fundamental standpoint a conflict between the one and the other, between state power and ecclesiastical power, is impossible—or more precisely, it is not possible for the Church to provoke a conflict with the state; but if conflicts have occurred and do occur, this happens because that fundamental standpoint is abandoned and room is given to human passion, namely when one power or the other oversteps the established bounds of its own sphere and strives to gain the upper hand over the other. Surveying the history of the Church in general, one sees that conflicts between Church and State in the domain of the Eastern Church have been altogether few compared with the conflicts that occurred in the West; and there, moreover, they were for the most part provoked by ecclesiastical power, whereas in the domain of the Eastern Church it was always the state power that provoked them. This is explained by the new ecclesiastical constitution which came to prevail in the West after the division of the Churches.

It is well known what was the cause of the conflicts between Pope Gregory VII and Henry IV, between John XXII and Louis of Bavaria, and so forth. This same thing gave rise to that system of ecclesiastical constitution which today, in Protestantism, is altogether different from the constitution of the Church of the apostolic age and the centuries that followed. By the proclamation of the principle that state power must in everything submit to the prescriptions of ecclesiastical power, and that rulers must be dependent on the Roman pontiff, who in certain cases has the right to deprive them of the throne and to release their subjects from due allegiance—by the proclamation of this and other similar principles, there necessarily arose in the West an altogether different view of the relation between Church and State, a view entirely new alongside the principled standpoint that had prevailed in the Church for the first ten centuries. A sharp reaction arose against that principle, especially in France, in Roman Catholic Germany, and in Austria: in the first, under Louis XIV; in the second, in the middle of the eighteenth century; and in the third, under Emperor Joseph II in the last quarter of the same century. What that reaction expressed itself in is shown to us by the four articles proclaimed at the great assembly of the French clergy in 1681, under the presidency of the celebrated Bossuet, known under the name of the “Declaratio cleri Gallicani,” namely: 1) to St. Peter and his successors is granted power in spiritual, not in temporal, affairs; 2) the pope is dependent on the council; 3) the exercise of the pope’s power is limited by the canons and by the prescriptions of the positive law in force in France; and 4) the doctrinal ordinances of the pope cannot be altered unless they have been received and approved by the whole Church. In the same direction Roman Catholic Germany expressed itself through the learned bishop Hontheim, who published his relevant work in 1763 under the pseudonym Febronius; and the same occurred in Austria, when Joseph II subjected the ordinances of the ecclesiastical power to his placet. The first of these was named Gallicanism, the second Febronianism, and the third Josephinism. These pronouncements on the relation between Church and State appeared in the practical sphere, but they were also developed in theory, and created in the West several distinct systems, which their respective adherents sought to prove scientifically. There arose the hierocratic system, which denies the state any independence whatsoever, and, opposed to it, the territorial system with the device: “cuius regio, illius et religio.” The struggle between the adherents of the one system and the adherents of the other was carried on to the death; and, presumably in order to bring it to an end, there was proclaimed the principle of “a free Church in a free state,” which the minister Cavour adopted for Italy, whereby it was intended to dissolve every bond of the state with the Church, so that the state should have no influence whatsoever in the affairs of the Church, nor the Church any right to seek help from the state, still less any right to exert influence in the affairs of the state.

It is superfluous to enter into an analysis of all these theories, or to show how, for instance, this last theory of “a free Church in a free state” runs counter to the very laws of nature, according to which it is simply impossible for one free power to exist within another free power. These theories were an unavoidable phenomenon in the historical life of the Western Church, conditioned by the constitution of that Church. In the domain of the Eastern Church no such phenomena occurred, nor can they occur. Conflicts, to be sure, did occur there too between the one power and the other, but they were, first, very rare, and, further, they were provoked not by ecclesiastical but always by state power, and that only when the state power suddenly demanded of the Church that she lend her authority to approve some act contrary to the positive law of the Church, or when the state power itself wished, on its own, to introduce into the ecclesiastical constitution something not in accord with the fundamental constitution and historical life of the Church, bypassing the ecclesiastical power and establishing something that properly belonged, in the first place, to the competence of the ecclesiastical power. As examples one may cite, from the era of the Byzantine empire, the conflicts under Emperor Leo VI at the beginning of the tenth century, or under Michael Palaeologus in the second half of the thirteenth century. These and similar conflicts in the domain of the Eastern Church, although in their time they did produce social disorders, never went so far as to create any new theory of the relations between Church and State, or to violate the fundamental principle of the ancient Church on this question—the principle of joint action and close bond, without the subjection of one power to the other, not in the sense of a contract, or as they say in the West a “concordat,” by which there would exist between Church and State, for a fixed time, such and such relations, which could then be altered by a change of circumstances.

Joint action and bond between Church and State—this is the teaching that rests on Holy Scripture, which the Orthodox Church has always preached and with which the law of that Church has become imbued. “Kings shall be the nursing fathers of the Church” was foretold already in the Old Testament by the prophet Isaiah,[1] and they shall be the guardians of the faith and of God’s commandments[2] — whereby was laid the foundation of that bond which must exist between state power and the Church. We have already cited the relevant passage from the Pauline epistles on this question. The Fathers of the Church idealize this bond, this concord, bringing the independence of the one and the other power within its own sphere while at the same time stressing their affinity, which at bottom determines their mutual relation.[3] Chrysostom, in interpreting the aforementioned passage from Paul’s Epistle to the Romans, stresses the duty of the bishop to submit to the state power; while in his interpretation of Paul’s second Epistle to the Corinthians, he notes the submission which the state power owes to the Church, and thereby clarifies both the mutual bond between the two powers and the character of their mutual relation.[4] The bishop submits to the state power as a subject of the state, and not because his episcopal power derives from the representative of state power; and likewise the representative of state power submits to the bishop as a member of the Church, as a sinful man who seeks his salvation from the Church, and not because his own power proceeds from episcopal power. In this mutual subordination of the one to the other—of ecclesiastical power to civil, and vice versa—one sees as clearly the distinction and independence of the two as one sees the necessity of their mutual bond, with regard to the recognition, by the one and the other, of a higher guiding principle in mankind. With regard to this necessity of their bond for the attainment of the common end, Christ drew the distinction between that which is God’s and that which is Caesar’s: the state has need of help from the Church for spiritual matters, for that moral strength by which it may sustain in its subjects love and striving toward the good, while the representatives of the Church have need of help from the state and from the laws of the state, so that they may more freely and easily spread among men the Christian conceptions of good and justice. The Church invokes God’s blessing on the representative of state power and prays “for his realm, for victory, endurance, peace, health, and salvation, and especially that God may help and prosper him in all things, and put under his feet every enemy and adversary.”[5] The state, for its part, defends the interests of the Church and assists her, that she may freely exercise her moral influence on society, so that peoples may thereby become happier.

This relation between Church and State is given solemn expression on several occasions by the Christian emperors themselves. Theodosius II and Valentinian III, at the time of the Nestorian disputes, write to the bishops of Alexandria: “The condition of our state depends on religion, since between them there is much that is common and akin. They support one another, and the one flourishes by the flourishing of the other, so that true faith shines with justice, and the state blooms when it unites the two in itself. And as emperors, who have been appointed by God to be a refuge of piety and happiness for our subjects, we always take care to preserve their indissoluble bond, serving thereby the providence of God and men; and we serve that providence when we attend to the progress of the state, and the subjects, when, giving ourselves as it were wholly to them, we guide them in pious faith and in a life worthy of the faithful, and take care, as we ought, of the one and the other. For it is impossible that one who cares for the one (the state) should not likewise think of the other (the Church).”[6] Emperor Justinian, in his 6th Novel, expresses this same view of the relation between Church and State even more clearly: “The greatest goods that the highest goodness of God has granted to men are the priesthood and the imperial power, of which the one (the priesthood, ecclesiastical power) cares for divine things, while the other (the empire, state power) directs and cares for human things, and both, proceeding from one and the same source, adorn the ornament of human life. Therefore nothing lies so much upon the hearts of emperors as the honor of the priests, who for their part serve them, praying unceasingly to God for them. And if the priesthood be in every way well ordered and pleasing to God, and the state power govern well and justly the state entrusted to it, then there will be good accord between them in everything that is useful and good for mankind. For this reason we apply our greatest care that the true dogmas of God and the honor of the priesthood be preserved, and through this we hope to receive the greatest goods from God, and to hold firm what we have.”[7] This same Justinian issued, in 530, a law by which the ecclesiastical canons must have the same force as the imperial laws, and what they (the canons) forbid, the imperial laws too must forbid.[8] He repeated this same thing later in his Novels of 542 and 545.[9] Between 879 and 886 there was issued the Epanagoge of the imperial laws, in which the state power and the ecclesiastical power at Constantinople, and their mutual relation, are set forth and explained in detail: “The emperor is the lawful headship, the good of all subjects, which rewards and punishes without partiality. His task is to do good. He must carry into effect all the precepts of Holy Scripture, the ordinances of the seven ecumenical councils, and the civil laws. In orthodoxy—namely in right belief concerning the Holy Trinity and in zeal for the faith—the emperor must be distinguished above all. In issuing laws he must have regard to existing custom, but no custom that contradicts the canons may be allowed to stand. The patriarch is a living image of Christ, who must in word and deed represent the truth. His calling is to care for the salvation of the souls entrusted to him. To him belongs the right of teaching and the fearless defense of truth and faith before the emperor. The emperor and the patriarch, the civil power and the priesthood, stand to one another as body and soul, necessary for the order of the state, just as body and soul are for the living man. In their harmony and concord consists the happiness of the state.”[10] This view of the relation between ecclesiastical and civil power was so firmly fixed in the consciousness of the Church that she always bitterly lamented whenever it was in any way disturbed. After the iconoclast emperors, when Constantine together with his mother Irene ascended the imperial throne and orthodoxy triumphed, the fathers of the Seventh Ecumenical Council enthusiastically greet the restoration of the former relations between Church and State, and in the acts of the council we read this: “The priest is the consecration and strengthening of imperial power, and imperial power is the strength and support of the priesthood… The priesthood watches over and cares for heavenly things, while imperial power, through just laws, governs earthly things. Now the wall of partition has fallen, and the desired bond is again restored.”[11] By this a canonical seal was set upon the teaching concerning the relation between the two powers, which the Church of earlier times preached and with which both the Fathers of the Church and the Christian rulers were imbued.

With such esteem for her and devotion to the Church, with such great care of theirs for the good of the Church and the progress of the true faith, the Christian emperors could—and the Church found nothing objectionable in this—call themselves “divine,” their laws likewise “divine,” their ordinances “divine,” and so forth.[12] Nor did they do this in the sense of their pagan predecessors, or as though they wished to arrogate to themselves power over the Church, but because they believed that state power was established by God, and because they wished to show their subjects too the divine institution of their power, and to rule the state “by the grace of God.” The Church has always regarded them as such, and regards them so still, and, consecrating them by her special rite and anointing them to the kingship, she numbers them among the ranks of consecrated persons, upon whom a higher grace of God has been poured out. Constantine the Great, in his address to the fathers of the Council of Nicaea, calls the bishops “bishops” in matters that concern the inner life of the Church, and calls himself a “bishop” in matters of the outer ecclesiastical life—and the Fathers of the Church find nothing to reproach him for in this. The fathers of the Council of Chalcedon acclaim the emperor Marcian as “priest-emperor,”[13] and Pope Leo the Great, that strict orthodox teacher, does not hesitate to acknowledge the priestly authority of emperors who are imbued with the interests of the Church and labor for her progress. Of the emperor Theodosius he says that in him there was not only an imperial but also a priestly spirit, for he convened the Council of Ephesus and by his laws condemned the heretics;[14] and he calls the emperor Marcian “guardian of the faith” on account of his condemnation of Eutyches.[15] And the Fathers of the Church regarded it as an unconditional attribute of the imperial power that it should be the guardian of the faith, and therefore they turned to that power every time it was necessary to establish some article of faith against some heretical teaching; and the emperors responded to this, considering that they were thereby fulfilling one of the duties entrusted to them by God himself. The reason for this did not arise from the notion that the Fathers of the Church held that God’s truth itself needed to be confirmed and guarded from outside injury by imperial power. They themselves, like the emperors themselves, believed in that truth, for it already contained within itself the ground of its own existence, and is eternal in itself; rather, the thought of the need for imperial power to confirm and guard the purity of the faith arose from the striving to secure both the temporal and the eternal good of man, to cultivate in men all that is good and noble, and to preserve them from all that is evil and that might destroy the happiness of society and turn it away from the path to eternal life. Human nature is weak, and not everyone is capable of grasping the moral and religious reason why one must keep, for its own sake, the truths of faith and morals; rather it is necessary, for this reason, that everyone should fear, besides the heavenly, also the earthly penalty for the violation of those truths; and leave human nature without this restraint, and the way is then open to every disorder in the Church, disorder in society, and consequently disorder in the state itself. The necessity of state power for the preservation of the purity of the faith has been recognized throughout the ages; and the thought of that necessity has penetrated the legislation of all the Christian states that exist today.[16]

By this is explained also that participation which emperors or their delegates took in the convening, holding, and concluding of the ecumenical councils. The emperors and their delegates were not present at the ecumenical councils as judges in matters of faith and as heads of the Church, but as guardians of peace and order in the Church, under the title and with the rights of defenders of the faith. “God has appointed you shepherds of the Church, and therefore you must deliberate on everything that concerns the Church of Christ,” said Constantine the Great to the bishops of the Council of Nicaea.[17] The emperor Marcian declares at the Council of Chalcedon that “he wished to be present at the council in order to confirm the faith and to secure freedom of action at the council, and not to display some power and force of his own.”[18] Being personally present at the First Council of Nicaea, Constantine the Great himself followed the proceedings of the council, and as guardian of order reconciled the parties and brought them back to the main subject whenever they strayed from it. Other emperors, who were not personally present at councils, entrusted this task to their delegates; and what their task was we see from the following letter which Theodosius and Valentinian addressed to the fathers of the Third Ecumenical Council: “We take great care of everything that is of common benefit, and especially of that which pertains to piety, for piety brings men all other goods as well. For this reason we have already written earlier about everything necessary for your assembling; and since care must also be taken for the order and peace necessary in the deliberations of your holy council, we have taken care that the council should not be disturbed from any quarter in its work. And although we are convinced that you have no need of any outside help to guarantee peace to yourselves and to others, nevertheless our diligent care for piety has moved us to see to this as well. For this reason it has been charged to our most exalted official Candidianus to be present at your holy council, but in such a way that he shall not intervene in the deliberations on matters of doctrine, since it is not fitting for one who is not a bishop to intervene in the affairs of the Church; besides this, he shall remove from the city everyone who has no business there…; likewise he will take care that disputes in the deliberations do not overstep their bounds and that the truth, which your holy council is to elucidate, does not suffer thereby, and that no clamor should arise which would hinder the truth from being swiftly revealed, but that each, having calmly heard what another says, should declare either his assent or set forth his objections, so that thus, through the sifting of the opinions of all, without any hindrance, a common conclusion may be reached and your holiness may establish the incontestable truth… In particular our majesty has commanded this most exalted official Candidianus to take care that no one leave the place appointed for deliberation, whether to return home, or to go to the emperor, or to depart to any other place; and likewise that no new ecclesiastical question be proposed by anyone, nor any proposal introduced that does not pertain to the question that is chiefly at hand, until that main question is resolved—and whatever else is needed for the attainment of the knowledge of the truth shall, after full examination, receive afterward the confirmation befitting Orthodox piety…”[19] At the Fourth Ecumenical Council, certain adherents of Monophysitism, whom the council was to condemn, appealed to the emperor; and the emperor on that occasion wrote to the council as follows: “Had I myself wished to decide this matter, I would not have convened a council… but now I command that you submit to the council and learn what you ought to learn, and whatever the holy council decides is law for me; this I follow, this I believe.”[20]

There is nothing contrary to ecclesiastical authority, nor indeed anything anti-canonical, even in those autograph signatures by which the emperors confirmed the decisions of the ecumenical councils. In themselves these signatures were nothing other than the execution of the wish of the ecclesiastical power itself, and in their purpose they served as a sign that the conclusions of the council had been received as positive laws in the state. By this confirmation of theirs the Christian emperors declared their submission to those conclusions, as obedient sons of the Church; and, as representatives of the rights of the people and as guardians of its good and happiness, they thereby vouched before the Church, for all their subjects, that the ordinances and laws of the Church would be sacredly respected, that they would not be subjected to any violation, and that they would serve as a guiding principle in the life and activity of all members of the state. The state power, in its participation at the ecumenical councils, appeared only as an external, auxiliary and legislative force; and where that external participation of hers ended, there the independent power of the Church revealed itself.

In acknowledging this participation of state power in ecclesiastical affairs, the Church acknowledges it in principle; nor does that principle suffer from the circumstance that there were, in the historical life of the Church, several rulers who were heretics and who by their ordinances condemned Orthodoxy and protected heresy. A new teaching—or let us say, some teaching that begins to be preached in the Church in a new way—before it is recognized as heresy, must undergo much time; it must be thoroughly examined, and only the ecumenical voice of the Church, whether at an ecumenical council or by the written agreement of all the primates of the Church, can proclaim that teaching to be heresy. And until that is reached, some wavering may occur even in the minds of the most learned pastors of the Church, who, precisely as such, as men imbued with deep piety and high learning, strive to discern the true truth. There is no shortage of examples in the history of the Church of several among the most eminent pastors of the Church inclining toward one or another heretical teaching, and even defending it in writing, until the voice of the ecumenical Church condemned that teaching and proclaimed it heresy. This could the more easily happen because not every word in a heretical teaching was false, and the heretics had much that was Orthodox in their teaching as well; and, on the other hand, they supported their teaching with such citations and such passages from biblical and patristic history that only a particularly sharp eye and a particularly deep knowledge of Orthodox doctrine could discern where the error lay in the general teaching of one or another group of heretics. Individual Orthodox pastors, if at certain moments they too inclined toward heresy, did so precisely out of love for Orthodoxy and in the full conviction that they were defending the truth; and, in writing on this, they were fully convinced that they were helping the truth to be more clearly revealed. And if this could happen even among the pastors of the Church themselves, who were theologically trained and specially appointed to guard the deposit of Orthodoxy entrusted to them, could it not much more easily happen among the Christian emperors, who did not possess theological training as the pastors of the Church did, and who were called to defend Orthodoxy only in a secondary and outward manner? The position of the emperors, as heads of the state, and indeed heads of all their subjects without distinction of faith, who were bound to render justice to every subject, whatever his faith—this position of the emperors became especially burdensome whenever some heresy of considerable significance for society arose in the state. Great disputes would arise among parties defending this or that religious teaching, disputes that brought the parties to the utmost exasperation, and in such circumstances each party would turn to the emperor, that he might take it under his protection and recognize it as Orthodox. The wavering that arose among the pastors of the Church at the appearance of a heresy arose with double force among the emperors, who now had first to protect the true faith, and then to restore the disturbed order in society. The heretics knew how to use, in such a case, every possible means, both directly and through high state officials, to persuade the emperors that their teaching was Orthodox, and, consequently, that the Orthodox pastors had departed from the Church—and it happened that emperors yielded to the persuasions of heretical leaders, and, wishing by their imperial power to restore peace, issued edicts contrary to Orthodoxy. In acting thus, they were convinced that they were defending the true doctrine of the Church and that they were not at all breaking the bond with the Church, though in fact they were breaking it. This is shown, with few exceptions, by all the edicts of emperors who protected one heresy or another. And from this it clearly follows that the fundamental principle regarding the relation of the state to the Church remained, in these emperors who were carried away by heresy, the very same as that held by the Orthodox emperors—only that principle was wrongly put into practice. This question, regarding the Church’s judgment and her right concerning the edicts of emperors who were heretics, we have touched upon here because it is a very important question, and because, judging it not in this way but instead elevating to a principle the conduct of heretical emperors toward the Church, and, on the basis of this principle, judging the relation that ought to exist between Church and State, one falls into false theories; and, without examining all the circumstances under which certain Christian emperors were carried away by heresies and persecuted the Orthodox pastors of the Church, it was already asserted categorically that there was a harmful influence of state power in ecclesiastical affairs, and that it must therefore be finally and in principle rejected. Thus one arrived, from the other side, at the theory of “a free Church in a free state.”
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§ 224. The Sphere of Ecclesiastical Power and of State Power

Having established the principle of the mutual bond between ecclesiastical and state power, and having shown the necessity of that bond for the common good, let us now see what, according to positive law, are the boundaries within which each power may move in its own legislation, and what matters fall within the competence of the one or the other power, and what matters again fall within the joint competence of both.

Of this one can speak, in ecclesiastical law, only with regard to those states which recognize the lawful existence of the Christian Church and which hold it as their rule that the fundamental truths professed by the Church must in no way be infringed. For ecclesiastical law it is a matter of indifference what political constitution prevails in this or that state; it takes state power in a general sense, nor does it look to whether the bearer of that state power belongs to one or another of the confessions that exist today. What matters for the law is that the Church be lawfully recognized in the state, and once that fact exists, then, in the main, the same norms apply, for all such states, with regard to the relation between state and ecclesiastical power. These norms must apply in all such states, because, if a state is imbued with the consciousness that in Christianity lies the guarantee of the common good of society and of the good of the state, then it will never wish, and morally will not even be able, to command its subjects to do anything that would conflict with Christian truths and that might provoke a conflict between the laws of the state and the laws of the Church. When these norms are observed, the relation between Church and State can only ever be a right relation. The Church is independent, and the state too is independent, and each has its own defined sphere within which, according to its own end, it carries on its activity; and since the bond between them is necessary for the common good, each will develop its activity independently within its own sphere, holding strictly to its own boundaries, but at the same time penetrated by mutual interest—the Church by the interests of the state, and the state by the interests of the Church—while in matters of common concern, where the interests of both come into direct contact, they will develop their activity jointly, establishing by law only that which will be capable of guaranteeing the constancy of their bond and the common good and peace.

The particular sphere of activity of Church and State is determined by the very nature of the matters themselves and by their end: in spiritual matters, which have a spiritual end and concern the salvation of souls, the ecclesiastical power is competent to issue the relevant legal prescriptions; in matters which have an earthly end and concern the maintenance of peace and order in society, even if they are not always of a material nature, the state power is competent; while both powers are jointly competent in matters which concern, at one and the same time, both the spiritual life of the Church and the earthly life of the state.

The exhaustive enumeration of these matters, according to the competence of the respective power, constitutes the task of the codification of the law; here we shall present them only according to their general bases.

1. The Church is independently competent to adjudicate all matters of a spiritual nature, namely: a) faith and Christian morals; b) ecclesiastical worship; c) the sacraments in their ecclesiastical significance; d) the internal ecclesiastical administration; e) the reception of unbelievers or persons of other faiths into the Church; f) admission to the clergy; g) admission of monks into the monastery and oversight of monastic life; h) administration of church property; i) the ecclesiastical court; j) legislation in everything that concerns the internal life of the Church.

2. The state is independently competent to adjudicate: a) the civil and political status of subjects, whether of the lay or the clerical order; b) matters of private law; c) matters where the violation of state laws is concerned; d) the civil and political significance of the official documents of ecclesiastical authority; e) the significance which acts performed by the Church, and the sacraments in particular, may have for the state.

3. Both ecclesiastical and state power are jointly competent in all matters which directly concern both the Church and the state; that is: the determination of the boundaries of ecclesiastical territories, the establishment of dioceses, parishes, and the like; the establishment of holidays, with the obligation of citizens not to work on those days; the erection of church buildings, cemeteries, institutes, and the like, and whether they conform to the general sanitary and building regulations; the establishment of monasteries, and whether they conform to those same regulations; church schools, insofar as the certificates of those schools are to be recognized by the state; appointment to episcopal, parochial, and similar posts; the keeping of parish registers, and so forth.

Of such mixed matters, in which both ecclesiastical and state power are competent, there are a great many, and it would be extraordinarily difficult to enumerate them all. As regards the exercise of that competence, one usually takes into account the ecclesiastical and civil consequences of the act itself, so that, if they can be separated, each power issues its ordinances according to its own competence; but if those consequences are inseparable, then attention is paid to which of the two, Church or state, the matter primarily belongs, and accordingly the one decides on it as the first authority, while the other adjusts its own prescriptions with regard to the decision of the first. According to the many points of contact between Church and state, where mutuality exists between them, there arise many church matters in which the state power is competent to a greater or lesser degree; and likewise there are many political and civil matters in which the Church too is called to exercise her right.

According to that great influence which Christian rulers allowed to the Church and her representatives in political and civil matters, it was entirely natural that the Church too should have had to allow the state power the widest influence in ecclesiastical affairs.[1] The history of ecclesiastical law shows us that the Church recognized in the state power the right to issue laws not only with regard to external matters that concerned the Church, but also with regard to matters that concerned the internal life of the Church. The Council of Carthage presents us, in its 93rd canon, with an example of this: “Their imperial love of mankind ought to take care that the Catholic Church, which conceived them in her pious womb and raised them by the strength of the faith, be protected by their care; that in their pious times no bold men be permitted to overwhelm the powerless people with threats, who could not be brought to evil by persuasion… We therefore now beseech that, as soon as possible, protection be extended to the Catholic clergy, and that not only in all the cities, but also in all the places of the individual neighboring estates.” This example from the Council of Carthage we find repeated several times in other canons as well, and in particular at the Council of Chalcedon,[2] whereby the confirmation of the ecumenical Church was set upon such a relation toward the state power and its right, even in matters of faith. And to this request from the Church side the Christian emperors responded with full readiness, and history has preserved for us a great many imperial ordinances concerning the faith and its safeguarding from error. This same thing we find that the Christian emperors did also with regard to ecclesiastical worship—for example, when they issue ordinances concerning churches and their arrangement, concerning feast days, concerning church officials, and so forth.[3] In all these legal ordinances of theirs, moreover, the Christian emperors held themselves within the bounds which the ecclesiastical laws had established, nor did they ever, on their own authority, interfere with matters of the internal life of the Church, but issued their laws only at the invitation of the Church, that the faith and ecclesiastical worship might be preserved intact and just as the Church had established them by her own independent legislative power.

This same right of legislative power the Church has recognized, and recognizes, in the state also with regard to matters of the external life of the Church. Among other things, the Church recognizes in the state the right to exercise supreme oversight as to whether ecclesiastical administration is carried out according to legal prescriptions, to confirm the respective ministers of the Church in their offices, that no ecclesiastical institutions be established without the state power, that the ordinances of the ecclesiastical power be protected and defended by worldly force, and so on.[4] In all these and similar matters the Church has recognized wide rights in the state, and could recognize them without any fear, because that state power itself understood the high significance, the beneficent significance, of the Church in civil society, and was strictly penetrated by the ecclesiastical spirit. In a state where it is established by state law as a norm that “the canons shall have the same force as the laws of the state,” and that “what the canons forbid, that the laws of the state forbid also,” in such a state the Church can recognize in the state power even wider rights, without fearing in the least that her freedom and independence will suffer any harm from this.
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§ 225. Present-Day Church-State Relations

The relation between ecclesiastical and state power which we have now set forth rests on the prescriptions of the positive law of the Orthodox Church, and as such it still has, today, practical importance for the Orthodox Church in all those states which recognize the lawful existence of the Church.

Different is the teaching on the relation between Church and State in the ecclesiastical law of the Roman Catholic Church, and different again in Protestant ecclesiastical law. This depends on the particular ecclesiastical constitution that exists in the Roman Catholic Church and among the Protestants, a constitution different from that of the Orthodox Church. Both the Roman Catholic Church and the Protestants recognize that ecclesiastical and state power both proceed from God, they recognize the distinction between these powers, and also their respective independence within their own boundaries, and to this extent they are more or less in agreement with the teaching of Orthodox ecclesiastical law on this matter; they differ from that law, and also from one another, only in that the one holds ecclesiastical power to be superior to state power, with the latter dependent on the former, while the other, conversely, holds ecclesiastical power to be in everything dependent on the state.

In the Roman Catholic Church the pope is the representative of ecclesiastical power and is regarded as the sovereign of that Church, an absolute sovereign, who has power even over rulers, to such a degree that he may, under given circumstances, absolve subjects even from their oath of allegiance to their ruler.[1] On this universal sovereign all Roman Catholic subjects of this or that state are dependent, and in order to establish the religious position of such subjects within a given state, special agreements have been and are concluded between the pope and the ruler of the state in question, called concordats, by which the relation between the state and the pope is regulated in fixed articles. The first such concordat was concluded in 1122 between Pope Callixtus II and the emperor Henry V, after the well-known dispute over investiture. All later concordats have the form of international treaties and are established according to the circumstances which time brings with it, with more or less concession from the rights which the contracting parties consider themselves to hold. Such agreements are concluded by the pope not only with states in which Roman Catholics form only a small number alongside adherents of other faiths, but also with states in which the ruling house and the majority of subjects are of the Roman Catholic faith. Moreover, these agreements between popes and rulers have, in more recent times, begun to lose their former significance, especially after the Vatican Council of 1870, and individual states have already abolished those agreements which existed with them—for example in Austria, where the concordat of 1855 was entirely abolished by state law.[2]

Among the Protestants the head of the Church is the ruler of the land, who has power not only in external but also in internal matters of the Church, and hence in matters of belief as well. So teach their theologian-canonists, on the basis of the teaching of Luther and other reformers. The Anglicans profess this same thing.[3] And Protestants recognize supreme power in the Church not only in the ruler of their own faith, but also in those rulers of the respective states who do not profess their faith. Accordingly there is regulated, among the Protestants as among the Anglicans, the relation between Church and State—a relation by which all church matters, without distinction, are subordinated, in the last instance, to the state power.

As regards the Orthodox Church, the present-day church-state relation in the Orthodox states is arranged according to the position which the Orthodox faith occupies as the state religion, and according to the degree to which the representatives of state and ecclesiastical power grasp the calling of Church and state.

In the Ottoman empire, wide rights and independent ecclesiastical administration under the protection of the state power were recognized for the Orthodox faith already under Sultan Mehmed II, when the Turks conquered the Byzantine empire. But since, in the course of time, those rights, owing to internal and external circumstances, had already become illusory, the Hatt-i Hümayun of 18 February 1856 again restored the Church’s former independent position, always under the protection of the state power. This same thing, only in another form, was recognized for the Orthodox Church in the Ottoman empire by the constitution of 23 December 1876. So, at least, stands the matter officially—while in practice, of course, things are quite different.[4]

The church-state relation of the Orthodox Church in the Austro-Hungarian monarchy has been different in the lands of the Hungarian crown, and different in the other lands. In the lands of the Hungarian crown the Orthodox Church has enjoyed, on the basis of older privileges, a certain autonomy in ecclesiastical and church-political relations under the protection of the state power. By Hungarian Law Article XX of 1847-8, legal equality was proclaimed among all confessions recognized by law in the state. This was established by §3 of that legal article, while by §8 the state guarantees to Orthodox subjects the right of disposition in all matters of religion and schooling, under the oversight of the state power. By Law Article IX of 1868 the rights granted to the Orthodox Church by Law Article XX of 1847-8 were confirmed, and, the lawful existence in the state of an independent metropolitanate of Sibiu alongside the metropolitanate of Karlovci having been recognized, it was established by §3 of this Law Article IX that, “while preserving to His Majesty the highest right of oversight, which he constitutionally exercises, the faithful of the metropolitanate of Karlovci and of Transylvania are authorized to be able to conduct and arrange independently, and separately, within the bounds of the laws of the state, their church, school, and related endowment affairs at their congresses, which are to be convened at fixed times, and after prior notice thereof to His Majesty by the respective metropolitans, and that they may administer and manage such matters independently, in the sense of the rules adopted at those congresses and approved by His Majesty, through the medium of their own organs”; while by §9 of this same Law Article it is further established, in general, that to the members of the Orthodox Church in those two metropolitanates “there are recognized, also for the future, all those rights which they have hitherto enjoyed, in the independent conduct of their church-communal and school affairs, in the free use of their church language, and likewise in the administration of their church-communal property and their endowments.”[5] By Law Article LIII of 1868 the inter-confessional relations among the members of the respective confessions in the state were established, and freedom of transfer from one Christian confession to another was recognized.—So it stands in the lands of the Hungarian crown; while in the lands represented in the Vienna Imperial Council, the state position of the Orthodox Church has passed through several changes. Until 1781 the Orthodox Church was almost without rights in the state. In that year, by the Patent of Toleration of Emperor Joseph II of 25 October, her lawful existence in the state was recognized, alongside the Roman Catholic and Protestant churches; but of any equality of rights with the Roman Catholic Church there was as yet no mention.[6] And so it remained until 1849. In that year, by the imperial patent of 4 March, and then again by another imperial patent of 31 December 1851, the equality before the law of all confessions was in principle proclaimed, and equal independence in the exercise of their confessional rights, such as were contained in the aforementioned Patent of Toleration, was guaranteed to all confessions recognized by law in the state.[7] By the state law of 21 December 1867, complete freedom was proclaimed to all confessions recognized by law in the state, including the Orthodox Church. “Complete freedom of faith and conscience is guaranteed to everyone; the enjoyment of civil and political rights is independent of religious confession, but that religious confession cannot free anyone from the performance of the civil-political duties of the state; no one may be compelled to a religious act or to participation in any church ceremony, insofar as he is not, by the authority of some third party, subject by law to being so compelled”—so reads Article 14 of the said law, while Article 15 says: “Every church and every religious community which is recognized by law has the right to profess its faith publicly and jointly, to arrange and administer its internal affairs independently, to possess and enjoy its institutes, endowments, and property, destined for worship, instruction, and charity, but is subject, like every other community, to the general laws of the state.”[8]

CHAPTER TWO. The Church and the members of other faiths.


[1] See c. 4. C. 15. qu. 6. Cf. also c. 13. X. (V, 37).

[2] Gesetz wodurch Bestimmungen zur Regelung der äusseren Rechtsverhältnisse der katholischen Kirche erlassen werden Art. I: “Das Patent vom 5. November 1855 ist seinem vollen Inhalte nach aufgehoben”—and by this very patent the concordat of August 18, 1855 had been promulgated. That concordat was printed in Ferd. Walter, Fontes juris ecclesiastici antiqui et hodierni (Bonnae, 1862), S. 280—289, and the patent itself ib. S. 301—303

[3] Cf. Ign. v. Döllinger, Kirche und Kirchen (München, 1861), S. 53. fg.

[4] See § 27 of this book.

[5] Archiv für Kirchenrecht. Bd. 44. S. 270. fg.

[6] The Toleranzpatent itself is to be seen in the Latin original in K. Kuzmany, Urkundenbuch zum oesterr.-evangel. Kirchenrecht (Wien, 1856), S. 139. fg.

[7] Kaiser. Patent vom 4. März 1849. § 2: “Jede gesetzlich anerkannte Kirche und Religionsgesellschaft hat das Recht der gemeinsamen öffentlichen Religionsübung, ordent und verwaltet ihre Angelegenheiten selbständig, bleibt im Besitze und Genusse der für ihre Cultus-Unterrichts- und Wohlthätigkeitszwecke bestimmten Anstalten, Stiftungen und Fonde, ist aber, wie jede Gesellschaft, den allgemeinen Staatsgesetzen unterworfen.” Vgl. kaiserl. Patent vom 31. December 1851.

[8] Staatsgrundgesetz vom 21. December 1867 (R. G. B. Nr. 142).

§ 226. General View of the Relation Between the Church and Other Faiths

Christianity is spread throughout the whole world among many peoples, but not even a third of all the people that exist in the world are subject to Christian laws. Alongside Christians there exist various other faiths, among them the Mohammedan and the Jewish, and, in the most varied forms, polytheism and idolatry. The adherents of these various faiths are called, in theological terminology, unbelievers. But Christianity itself, too, is not today one, as it once was, but within it there exist various confessions, which differ among themselves and live and govern themselves independently. Each of these confessions considers itself to be the true Church, and calls those who do not belong to it heterodox (ἑτερόδοξοι).

It is the commandment of the divine Founder of the Christian faith that it be preached to the whole world and that all peoples be converted; from this arises also the duty of the Church to be concerned for the spreading of Christian teaching (§132) and to guard the faithful from every false teaching (§133). And just as she carries out the work of preaching itself by the command of her Founder, so too the manner in which she is to carry it out must be consonant with the teaching of that same Founder of hers. The fundamental thought of the Christian faith, in its teaching on relations toward men, is love, and therefore the Church must be penetrated by the spirit of love alone toward every man, when she carries out the work of preaching, and the means which she employs for this must likewise be only an expression of love.

Just as in the work of converting unbelievers, so too the Church and her ministers must be penetrated by love in their relations toward persons of other faiths. Only by love and mutual forbearance can the differences that exist today among the various Christian confessions be smoothed away, and the path prepared for arriving at “one flock and one shepherd”; whereas in the contrary case, an even greater division among them will be fostered, while all the time statistics will continue to count, on the one side, not even a full third of the cultured peoples, and, on the other, a full two-thirds of uncultured peoples.
§ 227. Religious Toleration

In Western literature the term toleration (tolerantia, sufferance, forbearance) has come into use, to designate the relation among the various Christian confessions and the relation of the state toward them. This expression has become technical, and general. Yet, according to the fundamental idea of the relation between the Church and other faiths (§226), that expression is the least fitting for this question, since it excludes altogether the thought of Christian love. When one speaks of toleration in the sphere of the Church, this generally denotes some relation of one confession toward other confessions, in which, owing to certain external circumstances, indulgence is shown to those confessions, they are judged with indifference, and no attention is paid to the erroneous teachings which they contain within themselves. Here there appears, on the one side, a confession which in a given state holds a privileged position and considers itself the sole orthodox one, and, on the other side, stand the remaining confessions, which that privileged confession merely tolerates alongside itself, because it chooses to tolerate them, but which it could also choose not to tolerate. Granting that even from the noblest motives one confession’s toleration of others in a given state may arise, still, once the very notion of toleration is in play—namely the notion that some confession is merely being suffered—this suffered confession can never be certain that its position will not be altered tomorrow, and that it will not be turned from a tolerated into a persecuted one. And this is the logical consequence of the notion of toleration in the Church, a consequence which clearly shows how contrary that notion is to the fundamental Christian teaching of love. This all the progressive states have today come to understand, states which, by the historical law of development, have arrived at being penetrated by that same spirit with which the Church of the apostolic age was penetrated, so that in them there is no longer any mention at all of some religious toleration. Of toleration, then, in the sphere of the Church there ought not to be any talk at all; and if we ourselves make use of that expression, we do so only because it is in general use in Western literature and because that expression still today designates the relation among the Christian confessions, and the relation of the state power toward them.

Religious toleration is usually divided into a) dogmatic, b) ecclesiastical or Christian, and c) state.

The question of dogmatic toleration does not belong to ecclesiastical law. Orthodox theologians judge it differently from Roman Catholic and Protestant theologians.

Ecclesiastical toleration consists in loving conduct toward the adherents of other confessions, extending to them all that brotherly help to which Christian love enjoins. It is a duty which reason imposes and which the Gospel commands, that boundless love is to be cherished toward every man, whatever his faith may be. But in the exercise of this evangelical commandment, and with regard to everyone’s duty sacredly to keep the prescriptions of his own Church and not to expose them to possible violation, there have been established, by ecclesiastical law, the relevant boundaries in this conduct toward the adherents of other confessions, and in particular the boundaries within which fellowship in sacred rites (communicatio in sacris) with them may move.

With unbelievers all fellowship in their sacred rites is forbidden. The numerous canons which speak of this, and which threaten spiritual penalties against every Christian who enters into such fellowship with pagans, and in particular with Jews, give as the reason that by such fellowship the Christian faith is debased and thereby exposed to the danger of being violated by the religious customs of those whom the preachers of Christianity must always strive to convert.[1]

With regard to persons of other faiths, Orthodox ecclesiastical law makes a distinction, in this question too, between those Christian confessions which teach differently with regard to the fundamental dogmas of the Christian faith, and those which, on these questions, present no essential difference, but have only a different teaching on particular points of church constitution and church life. This distinction in Orthodox ecclesiastical law with regard to the one and the other Christian confessions is reflected in the manner of receiving into the Church the adherents of those various confessions, in her judgment of their ordination, in her institutions concerning mixed marriages, and in prayer for the adherents of those confessions. Of all this we have already spoken (§§78, 171, 204, and elsewhere), so it is superfluous to repeat the same here.

Apart from unbelievers and persons of other faiths, Orthodox ecclesiastical law recognizes no one else with whom the Church, outside her own domain, could stand in religious relations. Toward the members who compose her domain, she knows no distinction whatsoever with regard to the observance of ecclesiastical prescriptions. Whoever belongs to the Church is bound in everything to obey her prescriptions, nor can there be a case in which one or another local church is permitted, still less recognized as having the right, not to fulfill some of the fundamental church prescriptions, and to consider itself exempt from them, having instead certain particular ordinances which the whole Church does not have. This holds as much in dogmatic and liturgical questions as it does in questions of church constitution and church life. Accordingly, by Orthodox ecclesiastical law there can be no so-called uniates, who would be equal with the rest belonging to the Church only in some questions, while in other questions being wholly different from them.[2]

In external religious relations with persons of other faiths, the following fundamental prescriptions hold today, by general Orthodox ecclesiastical law: a) The Church exercises no external jurisdiction whatsoever with regard to other Christian confessions, nor with regard to the members of those confessions. b) Within her own domain the Church administers only her own law; and it is by that same law of hers that she resolves all inter-confessional matters which the parties concerned submit to her judgment. c) Whether or not the validity of some church rite performed by persons of another faith can be recognized by the Church depends on the character of the confession in question and on the type of the rite itself, in the sense of the relevant canonical or church-civil prescriptions. d) The position of the various confessions within the state depends on state law.


[1] Cf. Ap. can. 7, 65, 70, 71, Trullo 11, 94, Laodicea 29, 37, 38, Basil the Great 81, Nomocanon IX, 25, XII, 4, 9, XIII, 15, 19, 20 (Ath. Synt. I, 188, 268, 269, 314, 321).

[2] Cf. Trullo 12, 28, 32, 55, and also the 3rd canonical response of Demetrius Chomatenus (Ath. Synt. V, 427).

§ 228. State Toleration

The relation of state power toward the various religions is determined by the tendency that prevails in this or that state. The chief thing that determines that relation is whether or not there exists in a given state a “state” or “ruling” religion (religio dominans) established by law.

In those states in which such a “state religion” exists, the remaining confessions find themselves in the position of tolerated confessions, and it depends on the state power whether it recognizes for them more or fewer rights, more or less freedom and independence. One cannot theoretically establish, in such a case, the measure of state toleration. Here what is decisive, in the first place, are the political interests of the state, then the numerical strength of the adherents of one or another confession, their historical rights, and so on.

In those states, however, in which there exists no “state religion” established by law, the principle of equality of rights (paritatis) prevails for all confessions that are recognized by law in the state concerned. Where that principle is proclaimed and established by law, from it there flow the following legal bases: 1) Every confession has equal rights before the state, and the adherents of all confessions enjoy complete equality both in private and in political rights. 2) Every confession has complete freedom in the exercise of its worship and in the administration of its own internal confessional affairs. 3) Everyone is free, once he has reached the age of majority, to choose the confession he wishes, and the civil power is bound to protect him in this, should the need arise. 4) The adherents of one confession cannot be compelled to anything that does not concern their own confession; they cannot, therefore, be compelled to contribute anything for the purposes of another confession, nor to refrain from work on days kept holy by a confession to which they do not belong, and so forth. 5) The property of one confession may under no circumstances be applied to the purposes of another confession. 6) No priest of one confession has the right to perform any liturgical rite for persons belonging to another confession. 7) No child may be compelled to attend a school that is not of his own confession; and in schools where there are children of various confessions, the time of instruction must be so arranged that the minority too may freely fulfill its confessional duties. 8) No confessional community may refuse, in its own cemetery, a place of burial for a person who belonged to another confession, when the adherents of that confession happen to have no cemetery of their own. 9) Insofar as some civil law touches upon confessional relations, those confessional relations are to be judged in the sense of the prescriptions of the respective confession. 10) In civil legal relations in which a confession has an influence, those civil legal relations are to be judged with regard to the prescriptions of the confession concerned. 11) Every confession has the right, on average, to as much monetary assistance from the state as the state gives to other confessions. 12) If it should happen that there are no fixed state prescriptions with regard to certain legal relations of a confession, then there must apply to it those prescriptions which have already been issued for another confession. 13) Every confession has the right to be recognized and respected by the adherents of other confessions, and the state is bound to protect an insulted confession. 14) No confession may in any way whatsoever influence the affairs of another confession, and the state has the duty energetically to repel every attempt at such influence and to protect the freedom and independence of every individual confession.[1]

The aforesaid legal bases, and others that flow from them, hold good for those confessions which are recognized by law in the state in question. This recognition depends on the state power, which is guided in this by the principle that the confession in question, which seeks to be recognized as having equal rights with the others, contains within itself, as regards its teaching, worship, constitution, and name, nothing that would conflict with the general laws or that would offend morality.[2] Accordingly, no state recognition, and still less state protection, can be counted upon by any sect which professes something immoral, or something that is opposed to those fundamental truths of the faith on which morality rests.


[1] For Austria see art. 14 and 15 of the Fundamental State Law of 21 Dec. 1867 and the Interconfessional Law of 25 May 1868. Cf. on the position of the recognized religious confessions in the state J. C. Bluntschli, Allgemeines Statsrecht. II, 311 ff., 317 ff.

[2] Cf. § 1 of the Law of 20 May 1874 on the conditions for the lawful recognition of a religious confession in Austria.

The Author: Saint Nikodim Milaš

Saint Nikodim Milaš (1845-1915) was the foremost Orthodox canonist of his generation and, for the Serbian Church, the founder of canon-law scholarship in the modern era. He was born Nikola Milaš on 16 April 1845 in Šibenik, in Dalmatia, then under Habsburg rule. He studied at the Serbian Orthodox seminary in Sremski Karlovci, then continued his theological and canonical formation in Vienna and in Kiev, where he came into close contact with the Russian school of canon law that would shape his own life’s work.

Ordained to the priesthood and tonsured a monk under the name Nikodim, he taught canon law and theology at the seminary in Zadar before his consecration as Bishop of Dalmatia and Istria in 1890, a see he held from Zadar until 1912. As a bishop he combined the pastoral government of a diocese under Habsburg administration with a scholarly output that made him, within his own lifetime, the standard authority on Orthodox ecclesiastical law throughout the Slavic Orthodox world.

His two principal works, both presented in English translation for the first time here, remain foundational. The Rules of the Orthodox Church with Commentary (Pravila Pravoslavne Crkve sa tumačenjima, Novi Sad, 1895-96) gathers and comments on the entire body of canons received by the Orthodox Church—the Apostolic Canons, the Ecumenical and local councils, and the canonical Fathers. Orthodox Church Law (Pravoslavno crkveno pravo, Mostar, 1890; 2nd ed. 1902) builds from that material a systematic account of how the Church is governed as a juridical body. Both works were translated into Russian, German, Bulgarian, Romanian, and Greek within Milaš’s own lifetime or shortly after, and remained the working reference of Orthodox canon law across the Slavic Churches for a century—yet neither had ever appeared in English until now.

Saint Nikodim reposed on 2 April 1915 in Dubrovnik. On 17 May 2025 he was numbered among the saints by the Serbian Orthodox Church, in recognition of a life spent in the pastoral and scholarly service of the Church’s own self-understanding as a body ordered by law under Christ.
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